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CASKS  ON 

CONTRACTS  IN  RKSTRAINT  OF  TRADE  AND 
ILLEGAL  COMBINATIONS 


STATE   V.   STANDARD   OIL  CO. 

(Supreme  Court  of  Ohio,  1892.     49  Oh.  St.  VM.) 

Application  by  the  state  of  Ohio  ex  rel.  David  K.  Watson, 
the  attorney  general,  for  a  writ  of  quo  warranto  against  the 
Standard  Oil  Company. 

The  other  facts  fully  appear  in  the  following  statement  by 

MlNSTl.VLL.  J.  : 

The  state,  by  its  attorney  general,  commenced  this  action  to 
oust  the  defendant  of  the  right  to  be  a  corporation,  on  the 
ground  that  it  has  abused  its  corporate  franchises,  by  becoming 
a  party  to  an  agreement  that  is  against  public  policy.  The 
questions  are  presented  by  the  pleadings,— the  amended  peti- 
tion, the  answer  thereto,  and' tho  demurrer  of  the  state  to  the 
answer, — and  are  as  follows : 

' '  AMENDED  PETITION. 

"Now  comes  David  K.  Watson,  the  duly  elected,  qualified, 
and  acting  attorney  general  of  the  state  of  Ohio,  and  gives  the 
court  to  understand  and  be  informed  that  on  or  about  the  10th 
day  of  January,  A.  D.  187U,  the  defendant,  the  Standard  Oil 
Compajiy,  was  formed  and  organized  as  a  corporation  under 
and  according  to  the  laws  of  the  state  of  Ohio.  That  the  only 
purpose  of  said  defendant,  as  set  forth  in  its  articles  of  incor- 
poration, is  'the  manufacture  of  petroleum  and  to  deal  in 
petroleum  and  its  products.'  That  at  the  time  of  the  defend- 
ant's incorporation  its  capital  stock  was  fixed  at  $1,000,000. 
That  subsequently,  to-wit,  on  or  about  the  12th  day  of  Febiniary, 
A.  D.  1872,  the  defendant's  capital  stock  was  increased  to  the 
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sum  of  $2.r)(H),W0.  That  ufttTwards,  to  wit.  on  or  altout  the 
l."{th  ilav  of  March.  A.  I>.  lS7r>,  saiil  capital  .slock  was  increased 
to  tlic  sum  of  $;{,'•()(),()()(>;  jiiul  that,  after  its  or^'aiii/.at itm,  as 
afort'Haid,  said  dofoiuiaiit  entered  npon  and  coidiiuied  generally 
in  the  pursuit  of  its  corporate  ohjccts,  with  its  principal  place 
of  business  in  the  city  of  Cleveland,  in  this  state,  until  on  or 
about  the  date  of  the  trust  a^'reeuients  hereinafter  complained 
of  and  set  forth. 

"PlaintilT  further  avers  that,  in  violation  of  law  and  in  abuse 
of  its  corporate  powers,  and  in  the  exercise  of  privileges,  rights, 
and  franchise  not  conferred  upon  it,  d»'fendant,  on  or  about 
the  2d  day  of  January,  A.  I).  1SS2,  and  again  on  or  about  the 
4th  day  of  saitl  month  and  year,  entered  into  and  became  a 
party  to  certain  trust  agreements,  and  ever  since  then  has,  in 
the  manner  and  to  the  extent  below  stated,  observed,  per- 
formed, and  carried  out  said  agreements,  copies  of  which  are 
hereinafter  set  out.  That  said  defendant  so  entered  into  and 
became  a  ])arty  to  and  carried  out  and  observed  and  performed 
the  same  as  follows,  to-wit:  All  of  the  owners  and  holders  of 
its  capital  stock,  including  all  the  otlicers  and  directors  of  said 
defendant  comj)any,  signed  said  agreements,  without  attaching 
the  corporate  name  and  seal  of  said  defendant  company  there- 
to, and  the  oflicial  designations  of  its  officers.  That,  prior  to 
the  dates  of  the  trust  agreements  aforesaid,  defendant's  capital 
stock  consisted  of  .'{5,000  shares  of  $100  each,  and  upon  the 
signing  of  said  agreements  in  the  manner  aforesaid  .■{4,1)0.5 
slmres  of  said  stock,  belonging  to  tlie  persons  who  signed  the 
agreements  in  manner  above  set  forth  (in  what  proportions, 
liowever,  plaint itT  is  unable  to  state),  were  transferretl,  by 
defendant's  trajisferring  oflicers,  ui)on  defendant's  stock- 
books,  to  the  certain  nine  trustees  who  were  appointed  and 
named  in  the  first  one  of  .said  trust  agreements,  upon  the  r»'- 
(juest  of  the  respective  owners  of  said  shares  ami  in  pursuance 
of  the  provisions  of  said  trust  agreements;  the  remaining  seven 
of  said  shares  of  stock  being  retained  by  or  transferreil  to  the 
directors  of  defen<iant  comjjany.  That,  at  the  time  said  trans- 
fer of  stock  was  made,  there  were  seven  directors  of  defendant 
company,  and  each  one  of  the  seven  hekl  one  share  of  the 
stock  aforesaid  ;  but  the  numbir  of  .said  directors  was  thert-after 
reduced  to  five,  who  still  hold  and  vote  said  seven  sliares  of 


THE  COMMON  LAW  C51 

stock  and  no  more  That  in  lieu  of  the  transfer  of  said  34,99,'J 
shares,  as  aforesaid,  to  the  nine  trustees  above  mentioned,  an 
e(|iial  amount  in  par  value  of  certificates  of  the  Standard  Oil 
Trust,  which  were  provided  for  and  described  in  said  trust 
agreements,  were  issued  and  delivered  by  said  nine  trustees  to 
the  persons  aforesaid,  from  whom  said  nine  trustees  had  re- 
ceived said  .'}4,I)!K{  shares  of  stock  in  defendant  comjjany.  That 
the  capital  stock  of  said  defendant  company  is  still  $.3,500,000, 
and  the  nine  trustees  before  mentioned  still  hold  and  control 
the  134,99:3  shares  thereof  which  were  transferred  to  them  as 
above  stated.  That  by  virtue  of  so  holding  and  controlling  said 
shares  said  nine  trustees  have  been  ever  since  the  signing  of 
said  agreements,  and  still  are,  able  to  choose  and  have  chosen, 
annually,  such  boards  of  directors  of  defendant  company  as 
they  (said  nine  trustees)  have  seen  fit,  and  are  able  to,  and  do, 
control  the  action  of  the  defendant  in  the  conduct  and  manage- 
ment of  its  business.  That  some  of  the  directors  of  defendant 
company,  including  its  president,  have  been,  since  the  date  of 
said  agreements,  and  still  are,  members  of  the  board  of  nine 
trustees  provided  for  in  said  trust  agreements  as  aforesaid; 
the  president  of  defendant  company  having  been,  and  being 
now,  the  president  of  said  board  of  nine  trustees.  That  de- 
fendant has  never  taken  any  corporate  action,  or  made  any 
complaint  against  its  said  stockholders  or  its  directors  and 
ofiicers  signing  said  trust  agreements,  or  either  of  them,  nor 
against  its  said  stockholders  or  officers  surrendering  their  stock 
in  the  defendant  company  to  said  nine  trustees,  nor  against  its 
stockholders  or  officers  or  directors  receiving  the  Standard  Oil 
Trust  certificates  which  were  issued  and  delivered  to  them  as 
aforesaid  by  said  nine  trustees  in  exchange  for  the  .'34,993 
shares  of  defendant's  stock,  nor  against  any  of  tho  acts  herein 
recited ;  and  that  none  of  the  officers,  directors,  or  stockholders 
of  defendant  company  have  at  any  time  objected  or  made 
complaint  against  such  surrender  and  exchange  of  stock  or 
against  any  of  said  recited  acts,  and,  on  the  contrary,  defend- 
ant, in  its  corporate  capacity,  and  through  its  officers  and 
stockholders,  has  ever  since  the  acts  in  question  ac<iuiesced  in 
such  transfer  and  exchange,  and  in  the  annual  election  by  said 
nine  trustees  of  the  directors  for  defendant,  as  well  as  in  all 
said  recited  acts.     That  the  directors  of  defendant  company 
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who  are  chostMi  in  maiiiuT  iit'ori'sjiid.  citlirr  direct ly  or  Ilir(iii<j:li 
their  employes,  manage  the  business  oi'  th;it  company  so  as  not 
to  conflict  witli  the  policy  fixed  from  time  to  time  l)y  tlic  nine 
trustees  aforesaid.  Tlial  the  net  earnings  of  defendant  com- 
pany iiave  l)een,  ever  since  tlie  signing  of  said  agreements,  and 
still  are  from  time  to  time,  declared  and  paid  out  as  dividends 
upon  its  caj)ital  stock.  That  tlie  nine  trustees  appointeil  under 
said  trust  agreements  as  aforesaid  liave  received  the  propor- 
tions of  such  dividends  which  were  properly  distrihutahle  and 
payable  uj)on  the  stock  held  by  said  nine  trustees  in  defendant 
company.  That  there  are  a  large  number  of  other  corporations 
(plaintitT  being  unable  to  ascertain  or  state  the  exact  number) 
ill  the  United  States,  whose  organizations  were  made,  stock  is 
held,  and  directors  elected,  and  whose  aflfairs  and  business  and 
dividends  are  conducted  and  paid  under  and  pursuant  to  the 
provisions  of  the  trust  agreements  hereinafter  set  forth,  in  a 
manner  and  to  an  extent  similar  to  that  herein  described  in 
respect  to  defendant,  and  from  tlie  dividends  so  accumulated 
in  the  hands  of  said  nine  trustees  dividends  are,  from  time  to 
time,  as  the  interests  of  the  trust  justify,  declared  and  paid 
out  by  said  nine  trustees  to  the  holders  of  the  Standard  Oil 
Trust  ccrtihcates  which  have  been  issued  by  them;  so  that  the 
holders  of  the  34,993  shares  of  said  Standard  Oil  Trust  certifi- 
cates which  were  received  in  lieu  of  a  like  number  of  shares 
of  defendant's  stock,  transferred  in  manner  aforesaid  upon 
the  books  of  defendant  company  to  said  nine  trustees,  do  not 
receive  the  dividends  which  are  payable  from  the  earnings  of 
defendant  company,  but  receive  dividends  only  from  the  ac- 
cumulated earnings  aforesaid,  which  are  derived  from  the 
various  similar  companies  aforesaid,  and  held  and  distributed 
as  afores^iid  by  said  nine  trustees. 

"The  following  are  correct  copies  of  the  two  trust  agree- 
ments hereinbefore  mentioned  and  referred  to: 

"  'This  agreement,  made  and  entered  upon  this  second  day 
of  January,  A.  I).  1882,  by  and  between  all  the  jx'rsons  who 
Hhall  now  or  may  liercaftei-  excf-ute  the  same  as  parties  thereto, 
witne.sseth : 

'I.   It  is  intended   that   the  |)arlirs  to  this  agi-eeinent   shall 
embrace  three  classes,  to-wit  : 

"'(1)    All   tlie  stockholdri-s   and    members   of   the    following 
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corporations  and  Ihuitcd  partnerships,  to-wit :  Acme  Oil  Com- 
pany, (New  York)  ;  Acme  Oil  Company,  (Pennsylvania)  ;  At- 
lantic Refining]:  Company  of  Philadelphia  ;  P>ush  &  Co.,  Limited  ; 
Camden  Consolidatt'd  Oil  Company;  Elizabethport  Acid 
Works;  Imperial  Refining  Company,  Limited;  Chas.  Pratt  & 
Co.;  Paine,  Ablett  &  Co.,  Limited;  Standard  Oil  Company, 
(Ohio);  Standard  Oil  Corapany,(  Pittsburgh);  Smith's  Ferry 
Oil  Trans.  Company;  Solar  Oil  Company,  Limited;  Sone  & 
Fleming  Manufacturing  Company,  Limited.  Also  all  the  stock- 
holders and  members  of  such  other  corporations  and  limited 
partnerships  as  may  hereafter  join  in  this  agreement  at  the 
request  of  the  trustees  herein  provided  for. 

"'(2)  The  following  individuals,  to-wit:  W.  C.  Andrews; 
Jno.  D.  Archbold;  Lide  K.  Arter;  J.  A.  Bostwick;  Benj. 
Brewster :  D.  Bushnell ;  Thos.  C.  Bushnell ;  J.  N.  Camden  ;  Henry 
L.  Davis;  H.  M.  Flagler;  .Mrs.  H.  M.  Flagler;  H.  M.  Harma; 
Geo.  W.  Chapin;  D.  M.  Harkness;  D.  H.  Harkness,  trustee;  S. 
V.  Harkness;  John  Huntington;  H.  A.  Hutchins;  Chas.  F.  G. 
Heye ;  0.  B.  Jennings ;  Chas.  Lockhart ;  A.  M.  McGregor ;  Wm. 
H.  Macy ;  Wm.  H.  Macy,  Jr. ;  estate  of  Josiah  Macy,  Jr. ;  Wm. 
H.  Macy,  Jr.,  executor;  0.  H.  Payne;  0.  H.  Payne,  trustee; 
Chas.  Pratt;  Horace  A.  Pratt;  C.  M.  Pratt;  A.  J.  Pouch;  John 
D.  Rockefeller;  AVm.  Rockefeller;  Henry  H.  Rogers;  W.  P. 
Thompson;  J.  J.  Vandegrift;  William  T.  Wardwell ;  W.  G. 
Warden ;  Jos.  L.  Warden ;  Warden,  Frew  &  Co. ;  Louise  C. 
Wheaton ;  Julia  H.  York ;  Geo.  H.  Vilas ;  M.  R.  Keith ;  Geo.  F. 
Chester,  trustees.  Also  all  such  individuals  as  may  hereafter 
join  in  this  agreement  at  the  request  of  the  trustees  herein 
provided  for. 

"  '(3)  A  portion  of  the  stockholders  and  members  of  the 
following  corporations  and  limited  partnerships,  to-wit:  Amer- 
ican Lubricating  Oil  Co. ;  Baltimore  United  Oil  Co. ;  Beacon 
Oil  Co. ;  Bush  &  Denslow  Manufacturing  Co. ;  Central  Refining 
Co.  of  Pittsburgh ;  Chesebrough  ^Manufacturing  Co. ;  Chess 
Carley  Co. ;  Consolidated  Tank  Line  Co. ;  Inland  Oil  Co. ;  Key- 
stone Refining  Co.;  Maverick  Oil  Co.;  National  Ti-ansit  Co.; 
Portland  Kerosene  Oil  Co.;  Producers'  Consolidated  Laud  and 
Petroleum  Co. ;  Signal  Oil-Works,  Limited ;  Thompson  &  Bed- 
ford Co.,  Limited;  Devoe  Manufacturing  Co.;  Eclipse  Lubricat- 
ing Oil  Co.,  Limited;  Empire  Refining  Co.,  Limited;  Franklin 
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Pipe  Co..  Liinitt'd;  dali'iia  Oil-Works,  Limited;  (lah'iia  Farm 
Oil  Co.,  Limitod;  (Ji'rmania  Mining  Co.;  Vacuum  Oil  Co.;  II.  C. 
Van  Tino  &  Co.,  Limitod;  Watcr-s-Picrcc  Oil  Co.  Also  stock- 
holders and  members  (not  being  all  thereof)  of  other  corpora- 
tions and  limited  partnerships  who  may  hereafter  join  in  this 
agreement  at  the  re<iucst  of  the  trustees  herein  provided  for. 

'■  11.  The  parties  hereto  do  covenant  and  agree  to  and  with 
each  other,  each  in  consideration  of  the  mutual  covenants  and 
agreements  of  the  others,  as  follows: 

"  '(1)  As  soon  as  practicable,  a  corporation  shall  be  formed 
in  each  of  the  following  states,  under  the  laws  thereof,  to-wit: 
Ohio,  New  York,  Pennsylvania,  and  New  Jersey;  provided, 
however,  that  instead  of  organizing  a  new  corporation,  any 
existing  charter  and  organization  may  be  used  for  the  purpose 
when  it  can  advantageously  be  done. 

"  '(2)  The  purposes  and  powers  of  said  corporation  shall, 
be  to  mine  for,  produce,  manufacture,  refine,  and  deal  in 
petroleum,  and  all  its  products,  and  all  the  materials  used  in 
such  businesses;  and  transact  other  business  collateral  thereto. 
But  other  purposes  and  powers  shall  be  embraced  in  the  several 
charters,  such  as  shall  seem  expedient  to  the  parties  procuring 
the  charter;  or,  if  necessary  to  comply  with  the  law,  the  powers 
aforesaid  may  be  restricted  and  reduced. 

"  '(3)  At  any  time  hereafter,  when  it  may  seem  advisable 
to  the  trustees  herein  provided  for,  similar  corporations  may 
be  formed  in  other  states  and  territories. 

"'(4)   Each    of  said   corporations   shall   be   known    as  the 

"Standard  Oil  Company  of  ,"  (and  here  shall  follow  the 

name  of  the  state  or  territory  by  virtue  of  the  laws  of  which 
said  cori)oration  is  organized). 

"  '(5j  The  capital  stock  of  each  of  said  corporations  shall 
be  fixed  at  such  an  amount  as  may  seem  necessary  and  advisable 
to  the  parties  organizing  the  same,  in  view  of  the  purpose  to 
be  accomplished. 

"  '(6)  The  shares  of  stock  of  each  of  said  corporations  shall 
be  issued  oidy  for  money,  properly,  or  assets,  c(|ual,  at  a  fair 
valuation,  to  tin-  par  value  of  the  .stock  ilelivered  therefor. 

"'(7)  All  of  the  {)roperty,  real  and  |)ersonal,  assets,  and 
business,  of  each  and  all  of  the  corjtorat ions  and  limited  part- 
nerships mentioned  or  embraced  in  class  first  shall  be  trans- 
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ferred  to  and  vested  in  the  said  several  Standard  Oil  Com- 
panies. All  of  the  property,  assets,  and  business  in  or  of  each 
particular  state  shall  bo  transferred  to  and  vested  in  the 
Standard  Oil  Company  of  that  particular  state;  and  in  order 
to  accomplish  such  purpose,  the  directors  and  managers  of  each 
and  all  of  the  several  corporations  and  limited  partnerships 
mentioned  in  class  first  are  hereby  authorized  and  directed  by 
the  stockholders  and  members  thereof  (all  of  them  being  par- 
ties to  this  agreement)  to  sell,  assign,  transfer,  convey,  and 
make  over,  for  the  consideration  hereinafter  mentioned,  to  the 
Standard  Oil  Company  or  companies  of  the  proper  state  or 
states,  as  soon  as  said  corporations  are  organized  and  ready  to 
receive  the  same,  all  the  property,  real  and  personal,  assets,  and 
business,  of  said  corporations,  and  limited  partnerships.  Cor- 
rect schedules  of  such  property,  assets,  and  business  shall  ac- 
company each  transfer. 

"'(8)  The  individuals  embraced  in  class  second  of  this 
agreement  do  each  for  himself  agree,  for  the  consideration 
hereinafter  mentioned,  to  sell,  assign,  transfer,  convey,  and  set 
over  all  the  property,  real  and  personal,  assets,  and  business, 
mentioned  and  embraced  in  schedules  accompanying  such  sale 
and  transfers  to  the  Standard  Oil  Company  or  companies  of 
the  proper  state  or  states,  as  soon  as  the  said  corporations  are 
organized  and  ready  to  receive  the  same. 

"  *  (9)  The  parties  embraced  in  class  third  of  this  agreement 
do  covenant  and  agree  to  assign  and  transfer  all  of  the  stock 
held  by  them  in  the  corporations  or  limited  partnerships  herein 
named  to  the  trustees  herein  provided  for,  for  the  consideration 
and  upon  the  terms  hereinafter  set  forth.  It  is  understood  and 
agreed  that  the  said  trustees  and  their  successors  may  here- 
after take  the  assignment  of  stocks  in  the  same  or  similar  com- 
panies upon  the  terms  herein  provided,  and  that  whenever  and 
as  often  as  all  the  stocks  of  any  corporation  or  limited  partner- 
ship are  vested  in  said  trustees,  the  proper  steps  may  then  be 
taken  to  have  all  the  money,  property,  real  and  personal,  of 
such  corporation  or  partnership  assigned  and  conveyed  to  the 
Standard  Oil  Company  of  the  proper  state,  on  the  terms  and  in 
the  mode  herein  set  forth,  in  which  event  the  trustees  shall 
receive  stocks  of  the  Standard  Oil  Companies  equal  to  the  value 
of  tlie  money,  property,  and  business  assigned,  to  be  held  in 
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plai'O  of  the  stocks  of  tlu-  coiiipJiiiy  or  coiiipaiiics  ;issi<,'iiiii^  such 
property. 

"  '(10)  Tlio  consideration  for  tlio  transfer  ami  eonveyarico 
of  the  money,  property,  ami  husiness  aforesaid  to  each  or  any 
of  the  Standard  Oil  Companies  shall  l)e  stock  of  the  resi)ective 
Stan(h»rd  Oil  Company  to  which  said  transfer  or  conveyance 
is  iiiado.  ('(pial  at  par  value  to  the  api)raised  vahie  of  the  money, 
property,  and  business  so  transferred.  S;ii<l  stock  shall  be 
delivered  to  the  trustees  hereinafter  jjrovided  for,  and  their 
successors ;  and  no  stock  of  any  of  said  companies  shall  ever 
be  issued  except  for  money,  property,  or  business  equal  at  least 
to  the  par  value  of  the  stock  so  issued;  nor  shall  any  stock  be 
issued  by  any  of  said  companies  for  any  purposes,  except  to 
the  trustees  herein  piovided  for,  to  be  held  subject  to  the 
trusts  hei-einafter  specified.  It  is  understood,  however,  that 
this  provision  is  not  intended  to  restrict  the  purchase,  sale,  and 
exchange  of  property  by  said  Standard  Oil  Companies  as  fully 
as  they  may  be  authorized  to  do  by  their  respective  charters, 
provided  on\y  that  no  stock  be  issued  therefor  except  to  said 
trustees. 

"  '(11)  The  consideration  for  any  stocks  delivered  to  said 
trustees  as  above  i)rovided  for,  as  well  as  for  stocks  delivered 
to  said  trustees  by  persons  mentioned  or  included  in  class  third 
of  this  agi-eement,  shall  be  the  delivery  by  said  trustees  to  the 
]tersons  entitled  thereto  of  trust  certificates  hereinafter  pro- 
vided for,  equal  at  par  value  to  the  par  value  of  the  stocks 
of  the  said  StaJidard  Oil  Companies  so  received  by  said  trustees, 
and  e<iual  to  the  appraised  value  of  the  stocks  of  other  com- 
panies or  partnerships  delivered  to  said  trustees.  (The  said 
a[)i)raised  value  shall  be  determined  in  a  manner  agreed  upon 
by  the  parties  in  interest  and  the  said  trustees.)  It  is  under- 
stood and  agreed,  however,  that  the  said  trustees  may,  with 
any  trust  funds  in  their  hamls,  in  addition  to  the  mode  above 
jjrovided,  purchase  the  bunds  and  stocks  of  other  companies 
engaged  in  business  similar  or  collateral  to  tlie  business  of  said 
Standard  Oil  Companies,  on  such  terms  and  in  such  mode  as 
they  may  deem  advisable,  and  shall  iiold  the  same  for  the 
benefit  of  the  owners  of  said  trust  certificates,  and  may  .sell, 
assign,  transfer,  and  j)ledge  such  bonds  and  stocks  whenever 
t]iey  may  deem  it  advantageous  to  said  trust  .so  to  do. 
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"  III.  The  trusts  upon  which  said  stocks  shall  he  held,  and 
the  number,  powers,  and  duties  of  said  trustees,  shall  hf  as 
follows : 

"  '(1)   The  number  of  trustees  shall  be  nine. 

'"(2)  J.  D.  Rockefeller,  0.  II.  Payne,  and  Wm.  Rockefeller 
are  hereby  appointed  trustees,  to  hold  their  office  until  the  first 
Wednesday  of  April,  A.  D.  1885. 

"  '(3)  J.  A.  Bostwick,  II.  M.  Flagler,  and  W.  G.  Warden 
are  hereby  appointed  trustees,  to  hold  their  office  until  the 
first  Wednesday  of  April,  A.  D.  1884. 

"'(4)  Chas.  Pratt,  Benj.  Brewster,  and  Jno.  D,  Archbold 
are  hereby  appointed  trustees,  to  hold  their  office  until  the  first 
Wednesday  of  April,  A.  D.  188.*}. 

"'(5)  Elections  for  trustees  to  succeed  those  herein  ap- 
pointed shall  be  held  annually,  at  which  election  a  sufificiont 
number  of  trustees  shall  be  elected  to  fill  all  vacancies  occur- 
ring either  from  expiration  of  the  term  of  the  office  of  trustee 
or  from  any  other  cause.  All  trustees  shall  be  elected  to  hold 
their  office  for  three  years,  except  those  elected  to  fill  a 
vacancy  arising  from  any  cause  except  expiration  of  term, 
who  shall  be  elected  for  the  balance  of  the  term  of  the  trustee 
whose  place  they  are  elected  to  fill.  Every  trustee  shall  hold 
his  office  until  his  successor  is  elected. 

"  '(6)  Trustees  shall  be  elected  by  ballot  by  the  owners  of 
trust  certificates  or  their  proxies.  At  all  meetings  the  owners 
of  trust  certificates,  who  may  be  registered  as  such  on  the 
books  of  the  trustees,  may  vote  in  person  or  by  proxy,  and 
shall  have  one  vote  for  each  and  every  share  of  trust  certifi- 
cates standing  in  their  names,  but  no  such  owner  shall  be  en- 
titled to  vote  upon  any  share  which  has  not  stood  in  his  name 
thirty  days  prior  to  the  day  appointed  for  the  election.  The 
transfer  books  may  be  closed  for  thirty  days  immediately 
preceding  the  annual  election.  A  majority  of  the  shares  rep- 
resented at  such  election  shall  elect. 

"  '(7)  The  annual  meeting  of  the  owners  of  said  trust  cer- 
tificates for  the  election  of  trustees  and  for  other  business 
shall  be  held  at  the  office  of  the  trustees  in  the  city  of  New 
York,  on  the  first  Wednesday  of  April  of  each  year,  unless 
the  place  of  meeting  be  changed  by  the  trustees;  and  said 
meeting  may  be  adjourned  from  day  to  day  until  its  business 
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is  completed.  Spet'ial  nuH'tiii.<;s  of  tlic  owners  of  saiil  trust 
certificates  ni;iy  be  called  by  llie  majority  of  the  trustees  at 
such  times  and  places  as  tliey  ma}'  appoint.  It  shall  also  be 
the  liuty  of  the  trustees  to  call  a  spiH'ial  meeting  of  liolders  of 
trust  certificates  whenever  recpiested  to  do  so  by  a  petition 
signed  by  the  holders  of  ten  per  cent,  in  value  of  such  certifi- 
cates. The  business  of  such  special  meetings  shall  be  confined 
to  the  object  specified  in  the  notice  given  therefor.  Notice  of 
the  time  and  place  of  all  meetings  of  the  owners  of  trust 
certificates  shall  be  given,  by  personal  notice  as  far  as  pos- 
sible, and  by  public  notice  in  one  of  the  principal  newspapers 
of  each  state  in  which  a  Staiulard  Oil  Company  exists,  at 
least  ten  days  before  such  meeting.  At  any  meeting,  a  ma- 
jority in  value  of  the  holders  of  trust  certificates  represented 
consenting  thereto,  by-laws  may  be  made,  amended,  and  re- 
pealed, relative  to  the  mode  of  election  of  trustees  and  other 
business  of  the  holders  of  trust  certificates :  provided,  however, 
that  said  by-laws  shall  be  in  conformity  with  this  agreement. 
By-laws  may  also  be  made,  amended,  and  repealed  at  any 
meeting,  by  and  with  the  consent  of  a  majority  in  value  of 
the  holders  of  trust  certificates,  which  alter  this  agreement 
relative  to  the  number,  powers,  and  duties  of  the  trustees,  and 
to  other  matters  tending  to  the  more  efficient  accomplishment 
of  the  objects  for  which  the  tinist  is  created:  provided  only, 
that  the  essential  intents  and  purposes  of  this  agreement  be 
not  thereby  changed. 

"  *(8)  Whenever  a  vacancy  occurs  in  the  board  of  trustees 
more  than  sixty  days  prior  to  the  annual  meeting  for  the  elec- 
tion of  trustees,  it  shall  be  the  duty  of  the  remaining  trustees 
to  call  a  meeting  of  the  owners  of  Standard  Oil  Trust  certifi- 
cates for  the  purpose  of  electing  a  trustee  or  trustees  to  fill 
the  vacancy  or  vacancies.  If  any  vacancy  occurs  in  the  board 
of  trustees  from  any  cause  within  sixty  days  of  the  date  of 
the  annual  meeting  for  the  election  of  trustees,  the  vacancy 
may  be  filled  by  a  majority  of  the  remaining  trustees,  or,  at 
their  option,  may  remain  vacant  until  llie  annual  election. 

"  '(9)  If,  for  any  reason,  at  auy  time,  a  trustee  or  trustees 
shall  be  appointed  by  any  court  to  (ill  any  vacancy  or  vacan- 
cies in  said  board  of  trustees,  the  trustet;  or  trustees  so  ap- 
pointed shall  hold  his  or  their  respective  office  or  offices  only 
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until  a  successor  or  successors  shall  be  elected  in  the  uianntr 
above  provided  for. 

"  '(10)  Whenever  any  change  shall  occur  in  the  board  of 
trustees,  the  legal  title  to  the  stock  and  other  property  held 
in  trust  shall  pass  to  and  vest  in  the  successors  of  said  trustees 
without  any  formal  transfer  thereof.  But  if  at  any  time  such 
formal  transfer  shall  be  deemed  necessary  or  advisable,  it 
shall  be  the  duty  of  the  board  of  trustees  to  obtain  the  same, 
and  it  shall  be  the  duty  of  any  retiring  trustee,  or  the  adminis- 
trator or  executor  of  any  deceased  trustee,  to  make  said 
transfer. 

"  '(11)  The  trustees  shall  prepare  certificates,  which  shall 
show  the  interest  of  each  beneficiary  in  said  trust,  and  deliver 
thejn  to  the  persons  properly  entitled  thereto.  They  shall  be 
divided  into  shares  of  the  par  value  of  one  hundred  dollars 
each,  and  shall  be  known  as  "Standard  Oil  Trust  Certificates," 
and  shall  be  issued  subject  to  all  the  terras  and  conditions  of 
this  agreement.  The  trustees  shall  have  power  to  agree  upon 
and  direct  the  form  and  contents  of  said  certificates,  and  the 
mode  in  which  they  shall  be  signed,  attested,  and  transferred. 
The  certificates  shall  contain  an  express  stipulation  that  the 
holders  thereof  shall  be  bound  by  the  terms  of  this  agreement 
and  by  the  by-laws  herein  provided  for. 

"'(12)  No  certificates  shall  be  issued  except  for  stocks 
and  bonds  held  in  trust,  as  herein  provided  for;  and  the  par 
value  of  certificates  issued  by  said  trustees  shall  be  equal  to 
the  par  value  of  the  stocks  of  said  Standard  Oil  Companies, 
and  the  appraised  value  of  other  bonds  and  stocks  held  in 
trust.  The  various  bonds,  stocks,  and  moneys  held  under  said 
trust  shall  be  held  for  all  parties  in  interest  jointly,  and  the 
trust  certificates  so  issued  shall  be  the  evidence  of  the  interest 
held  by  the  several  parties  in  this  trust.  No  duplicate  certifi- 
cates shall  be  issued  by  the  trustees,  except  upon  surrender 
of  the  original  certificate  or  certificates  for  cancellation,  or 
upon  satisfactory  proof  of  the  loss  thereof;  and  in  the  latter 
case  they  shall  require  a  sufficient  bond  of  indemnity. 

"  '(13)  The  stocks  of  the  various  Standard  Oil  Companies 
held  in  trust  by  said  trustees  shall  not  be  sold,  assigned,  or 
transferred  by  said  trustees,  or  by  the  beneficiaries,  or  by 
both  combined,  so  long  as  this  trust  endures.    The  stocks  and 
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bonds  of  othej'  corporations,  held  liy  said  Inistt'cs,  may  he  by 
tbiMii  oxi'hanj;('tl  or  sold,  and  the  proccrds  tin  rcoi"  distrilmlrd 
l^ro  rntn  to  tlic  lioblcrs  of  tnist.  ccrtilifatcs,  or  said  procccils 
may  be  htdd  and  rcinvt'stcd  by  said  1  rustics  for  the  piiiposcs 
and  uses  of  the  ti'ust:  provitbd,  liowcvcr,  that  s.iid  tnislics 
may,  from  time  to  time,  assign  such  siiarcs  of  stock  of  said 
IStanilard  Oil  Companies  as  may  be  necessary  to  (jualify  any 
person  or  j)ersons  chosen  or  to  be  chosen  as  directors  and 
oflieers  of  any  of  said  Standard  Oil  Companies. 

*'  '(14)  It  shall  be  the  duty  of  said  trustees  to  receive  and 
safely  to  keep  all  interest  and  dividends  declared  and  paid 
upon  any  of  tiie  said  bonds,  stocks,  and  moneys  hi-ld  by  them 
in  trust,  and  to  distribute  all  moneys  received  from  such 
sources  or  from  sales  of  trust  property  or  otherwise,  by  de- 
claring and  paying  dividends  upon  tiie  Standard  Trust  certifi- 
cates as  funds  accumulate,  which,  in  their  jutlgment,  are  not 
needeil  for  the  uses  and  expenses  of  said  trust.  The  trustees 
shall,  however,  keej)  separate  accounts  of  receipts  from  interest 
and  dividends,  and  of  receipts  from  sales  or  transfers,  of  trust 
property ;  and,  in  making  any  distribution  of  trust  funds,  in 
which  moneys  derived  from  sales  or  transfers  shall  be  included, 
shall  render  the  holders  of  trust  certificates  a  statement  show- 
ing what  amount  of  the  fund  distributed  has  been  derived 
from  such  sales  or  transfers.  The  said  trustees  may  be  also 
authorized  and  empowered  by  a  vote  of  a  majority  in  value 
of  holders  of  trust  certificates,  whenever  stocks  or  bonds  have 
accumulated  in  theii  hands  from  money  purchases  thereof,  or 
the  stocks  or  bonds  held  by  them  Imve  increased  in  value,  or 
stock  dividends  shall  have  been  declared  by  any  of  the  com- 
panies who.se  stocks  are  held  by  said  trustees,  or  whenever, 
from  any  such  cause,  it  is  deemed  advisable  so  to  do,  to  increase 
the  amount  of  trust  certificates  to  the  extent  of  such  increase 
or  accumulation  of  values,  and  to  divide  the  s^inu-  among  the 
persons  then  owning  trust  certificates  pro  rata. 

"  '  (15)  It  shall  be  the  duty  of  said  trustees  to  exercise  gen- 
eral supervision  over  the  affairs  of  said  several  Standard  Oil 
Companies,  aJid,  as  far  as  practicable,  over  the  other  com- 
])anies  or  partnerships,  any  portion  of  whose  stock  is  held  in 
said  tru.st.  It  shall  be  their  duty,  as  stockholders  of  said 
com[)anies,   to  elect  as  directors  and   otllcers   thereof   faithful 
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and  coiiipcti'iil  rncn.  They  may  eleet  tluMiisrlves  to  such  posi- 
tions wlicii  tlu-y  s(!t'  fit  so  to  do,  and  shall  cridi'avor  to  have 
the  alVairs  of  said  coiiipaiiies  managed  and  direclcd  in  the 
manner  they  may  drcm  most  conducive  to  the  ht-st  intcresls 
of  the  holders  of  said  trust  certificates. 

"  '(IG)  All  the  powers  of  the  trustees  may  be  exercised  by 
a  majority  of  their  number.  Tliey  may  appoint  from  tlieir 
own  number  an  executive  and  other  committees.  A  majority 
of  each  committee  shall  exercise  all  the  powers  which  the 
trustees  may  confer  upon  such  committee. 

"  '(17)  The  trustees  may  employ  and  pay  all  sucli  agents 
and  attorneys  as  they  deem  necessary  in  the  management  of 
said  trust. 

"  '(18)  Each  trustee  shall  be  entitled  to  a  salary  for  his 
services  not  exceeding  twenty-five  thousand  dollars  per  annum, 
except  the  president  of  the  board,  who  may  be  voted  a  salary 
not  exceeding  thirty  thousand  dollars  per  annum,  which  sal- 
aries shall  be  fixed  by  said  board  of  trustees.  All  salaries  and 
expenses  connected  with  or  growing  out  of  the  trust  shall  be 
paid  by  the  trustees  from  the  trust  fund. 

"  '(19)  The  board  of  trustees  shall  have  its  principal  office 
in  the  city  of  New  York,  unless  changed  by  vote  of  the  trus- 
tees, at  which  office,  or  in  some  place  of  safe  deposit  in  said 
city,  the  bonds  and  stocks  shall  be  kept.  The  trustees  shall 
have  power  to  adopt  rules  and  regulations  pertaining  to  the 
meetings  of  the  board,  the  election  of  officers,  and  the  man- 
agement of  the  trust. 

"  '(20)  The  trustees  shall  render  at  each  annual  meeting  a 
statement  of  the  affairs  of  the  trust.  If  a  termination  of  the 
trust  be  agreed  upon  as  hereinafter  provided,  or  within  a 
reasonable  time  prior  to  its  termination  by  lapse  of  time,  the 
trustees  shall  furnish  to  the  holders  of  the  trust  certificates 
a  true  and  perfect  inventory  and  appraisement  of  all  stocks 
and  other  property  held  in  trust,  and  a  statement  of  the  finan- 
cial affairs  of  the  various  companies  whose  stocks  are  held  in 
trust. 

"'(21)  This  trust  shall  continue  during  the  lives  of  the 
survivors  and  survivor  of  the  trustees  in  this  agreement  named, 
and  for  twenty-one  years  thereafter:  provided,  however,  that 
if  at  any  time  after  the  expiration  of  ten  years  two-thirds  of 
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all  the  holders  in  value,  or  if  after  the  expiration  of  one  year 
ninety  per  cent,  of  all  the  holders  in  value,  of  trust  eertifieates 
shall,  at  a  meeting  of  holdei^s  of  trust  eertiticates  ealled  for 
that  pur])ose,  vote  to  terminate  this  trust  at  some  time  to  be 
by  them  then  and  there  fixed,  the  said  trust  shall  terminate 
at  the  date  so  fixed.  If  the  holders  of  trust  eertifieates  shall 
vote  to  terminate  the  tnist  as  aforesaid,  they  may,  at  the  same 
meeting,  or  at  a  subsecjuent  meeting  ealleil  for  that  purpose, 
decide  by  a  vote  of  two-thirds  in  value  of  their  number  the 
mode  in  which  the  affairs  of  the  trust  shall  be  wound  up,  and 
whether  the  trust  property  shall  be  distributed;  or  whether  it 
shall  be  sold,  and  the  values  thereof  distributed;  or  whether 
part,  and,  if  so,  what  part,  shall  be  divided  and  what  part 
shall  be  sold;  and  whether  such  sales  shall  be  public  or  pri- 
vate. The  trustees,  who  shall  continue  to  hold  their  oflices 
for  that  purpose,  shall  make  the  distribution  in  the  mode 
directed,  or,  if  no  mode  be  agreed  upon  by  two-thirds  in  value 
as  aforesaid,  the  tnistees  shall  make  distribution  of  the  trust 
property  according  to  law.  But  said  distribution,  however 
made,  and  whether  it  be  of  property  or  values  or  of  both, 
shall  be  just  and  ecjuitable,  and  such  as  to  insure  to  each 
owner  of  a  trust  certificate  his  due  proportion  of  the  trust 
property  or  the  value  thereof. 

"'(22)  If  the  trust  shall  be  terminated  by  expiration  of 
the  time  for  which  it  is  created,  the  distribution  of  the  trust 
property  shall  be  directed  and  made  in  the  mode  above  pro- 
vided. 

*'  '(23)  This  agreement,  together  with  the  registry  of  cer- 
tificates, books  of  accounts,  and  other  books  and  pai)ers  con- 
nected with  the  business  of  said  trust,  shall  be  safely  kept  at 
the  principal  oflice  of  said  trustees.' 

"(Signatures  omitted.) 

"The  plaintiff  further  avers  that  after  the  execution  and 
delivery  of  the  trust  agrei-ment  aforesaid,  to  wit,  on  the  4th 
day  (jf  January,  A.  1).  1882,  in  violation  of  law,  and  in  abuse 
of  its  powers,  and  in  tin-  exercise  of  privileges  aiiti  Iraiiehises 
not  conferred  upon  it,  the  defendant,  acting  thrt)ugli  the  same 
parties  as  before  allegetl  in  respect  of  the  ahove-reeited  agree- 
ment, together  with  the  subscribers  thereto,  who  were  the  same 
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as  those  whoso  names  were  subscribed  to  the  other  agreement 
aforesaid,  entered  into  and  became  a  party  to,  carried  out, 
and  still  continues  to  observe,  perform,  and  carry  out,  a  sup- 
plemental trust  agreement,  which,  if  not  in  words  and  figures, 
is  in  substance  and  efiTeet,  as  follows: 

"  'Whereas,  in  and  by  an  agreement  dated  January  2,  1882, 
and  known  as  the  "Standard  Trust  Agreement,"  the  parties 
thereto  did  mutually  covenant  and  agree,  inter  alia,  as  follows, 
to-wit:  That  corporations  to  be  known  as  "Standard  Oil  Com- 
panies" of  various  states  should  be  formed,  and  that  all  of 
the  property,  real  and  personal,  assets,  and  business  of  each 
and   all   of  the   corporations   and   limited   partnerships   men- 
tioned or  embraced  in  class  first  of  said  agreement  should  be 
transferred  to  and  vested  in  the   said  several  Standard   Oil 
Companies ;  that  all  of  the  property,  assets,  and  business  in  or 
of  each  particular  state  should  be  transferred  to  and  vested 
in  the  Standard   Oil  Company  of  that  particular  state,  and 
the  directors  and  managers  of  each  and  all  of  the  several  cor- 
porations and  associations  mentioned  in  class  first  were  au- 
thorized and  directed  to  sell,  assign,  transfer,  and  convey  and 
make  over  to  the  Standard  Oil  Company  or  companies  of  the 
proper   state   or   states,   as   soon   as   said   corporations   were 
organized  and  ready  to  receive  the  same,  all  the  property,  real 
and  personal,  assets,  and  business  of  said  corporations  or  asso- 
ciations; and  whereas,  it  is  not  deemed  expedient  that  all  of 
the  companies  and  associations  mentioned  should  transfer  their 
property  to  the  said  Standard  Oil  Companies  at  the  present 
time,  and  in  case  of  some  companies  and  associations  it  may 
never  be  deemed  expedient  that  the  said  transfer  should  be 
made,  and  said  companies  and  associations  go  out  of  exist- 
ence ;  and  whereas,  it  is  deemed  advisable  that  a  discretionary 
power  should  be  vested  in  the  trustees  as  to  when  such  transfer 
or  transfers  should  take  place,  if  at  all:     Now,  it  is  hereby 
mutually  agreed  between  the  parties  to  the  said  trust  agree- 
ment, and  as  supplementary  thereto,  that  the  trustees  named 
in   the   said   agreement   and   their   successors  shall   have   the 
power  and  authority  to  decide  what  companies  shall  convey 
their  said  property  as  in  said  agreement  contemplated,  and 
when  the  said  sales  and  transfers  shall  take  place,  if  at  all ; 
and  until  said  trustees  shall  so  decide  each  of  said  companies 
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shall  rtMiwiin  in  fxistom-r  and  rotain  its  pi-oporty  ami  busi- 
lU'ss,  and  llu-  trustees  shall  hold  tlu>  stocks  thereof  in  trust, 
as  in  said  agreement  provided.  In  the  exercise  of  said  discre- 
tion, the  trustees  shall  act  hy  a  majority  of  their  nuinher,  as 
proviiled  in  said  trust  agreement.  All  portions  of  said  trust 
agreement  relating  to  this  subject  shall  be  considered  so 
changed  as  to  be  in  harmony  with  this  supplemental  agree- 
ment. In  witness  whereof,  the  said  parties  have  subscribed 
tliis  agreement  this  4th  day  of  January,  1882.' 

"(Signatures  omitted.) 

'■plaintiff  further  avers  that  tlie  nine  jx-isons  wlio  were 
appointed  and  named  as  trustees  in  and  under  the  provisions 
of  said  trust  agreements  accepted  their  several  positions  and 
entered  upon  the  discharge  of  the  trust  duties  therein  men- 
tioned ;  that  some  of  said  trustees  and  others  to  the  number 
of  nine,  whose  names  are  unknown  to  i)laintiflf,  have  been 
reappointed  and  appointed  at  various  times  since  the  execu- 
tion of  said  trust  agreements,  so  that  nine  trustees  have  been 
ever  since  then,  and  still  are,  acting  thereunder,  and  each  and 
all  of  said  trustees  have  been  and  are  non-residents  of  the 
state  of  Ohio;  that  the  offices  and  princij)al  place  of  business 
of  said  trustees  have  been,  ever  since  the  execution  of  said 
trust  agreements,  and  still  are,  in  the  city  of  New  York,  and 
the  elections  of  said  trustees  and  business  transacted  by  them 
at  their  meetings  have  been  had  and  done  in  said  city  of  New 
York;  and  that  plaintilY  had  no  knowledge  of  the  existence 
of  either  of  the  aforesaid  trust  agreements,  or  of  the  acts  here- 
inbefore recited,  until  the  latter  part  of  the  year  1889. 

"IMaintifl"  further  avers  that,  by  reason  of  defendant's 
stockholders,  directors,  and  ollicers  signing  and  entering  into 
said  trust  agreements  and  (-arrying  out  their  provisions  and 
surrendering  their  stock  in  defeMdant  and  aecej)ting  in  lieu 
thereof  certificates  issuiMJ  hy  tin'  nine  ti-usttt's  aforesaid,  and 
pei-iiiitting  the  eor|)orate  j)Owei-s,  business,  and  j)roperty  of 
the  defendant  to  be  exercised,  conducted,  and  controlled  by 
said  trustees  in  manner  aforesaid,  and  by  reason  of  the  acts 
and  omissions  of  defendant  hereinhefore  recited,  said  defend- 
ant has  forfeited  its  corporate  right.s,  privileges,  powers,  and 
franchises. 
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"Wherefore,  plaintiff  prays  that  defendant  Ix-  fduiul  and 
adjudged  to  have  forfeited  and  surrendered  its  cM^pDrale 
rights,  privileges,  powers,  and  franehises,  and  that  it  be  ousted 
and  excluded  therefrom,  and  that  it  be  dissolved,  and  that 
such  otiier  relief  be  granted  in  the  premises  as  to  the  court 
may  seem  just  and  proper. 

"David  K.  Watson, 
"Attorney  General." 

"answer  to  amended  petition 

"Now  comes  the  defendant,  and,  answering  the  amended 
petition  filed  herein,  admits — (1)  That  David  K.  Watson  is 
the  duly  elected,  qualified,  and  acting  attorney  general  of  the 
state  of  Ohio.  (2)  Admits  that  defendant  Avas  formed  and 
organized  as  a  corporation  under  and  according  to  the  laws 
of  the  state  of  Ohio,  on  or  about  the  time  alleged,  and  for  the 
purposes  stated.  (3)  That  the  capital  stock  of  the  company 
was  originally  fixed  at  one  million  of  dollars,  and  afterwards 
increased  at  the  times  and  in  the  sums  alleged.  (4)  It  admits 
that  after  its  organization  it  entered  upon  and  continued  gen- 
erally in  the  pursuit  of  its  corporate  objects  with  its  principal 
place  of  business  in  the  city  of  Cleveland,  Ohio,  but  it  avers 
that  it  did  this  not  only  up  to  the  date  of  the  so-called  'Trust 
Agreements,'  but  that  it  has  ever  maintained  such  corporate 
organization,  and  has  ever  pursued,  and  still  does  pursue,  in 
accordance  with  law,  the  objects  and  purposes  for  which  it 
was  incorporated,  with  its  principal  place  of  business  at  the 
city  of  Cleveland.  (5)  Defendant  admits  that  at  one  time  its 
board  was  composed  of  seven  directors,  and  that  the  number 
was  afterwards  reduced  to  five.  It  admits  that  its  president 
is  also  president  of  a  board  of  trustees,  whose  office  and  prin- 
cipal place  of  business  is  now  in  the  city  of  New  York,  and  it 
admits  that  it  has  always,  when  certificates  of  its  stock  have 
been  presented  to  it  with  transfers  duly  indorsed  thereon  in 
accordance  with  its  by-laws,  issued  new  certificates  of  stock 
to  the  transferees  thereof,  as  it  was  its  duty  to  do ;  and  it 
denies  that  it  has  legal  power  to  do  otherwise.  Defendant 
denies  that  it  did  on  or  about  the  2d  day  of  January,  A.  D. 
1882,  or  again  on  about  the  4th  day  of  said  month  and  year, 
or  at  any  other  time,  enter  into  or  become  a  party  to  either  or 
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both  of  the  npropmcnts  in  said  petition  set  forth,  and  it  (h'nies 
that  it   has  at  any  time  or  in  any  manner  ae(|nies"e(l   in,  ob- 
served, performed,  or  earried  ont  either  or  both  of  said  npree- 
ments.      Defendant    (l«-nies   tliat    it    entered    into    <>r   became   a 
party    to,    or   earried    out,    observed,    or    performeil,    the   saiil 
agreements  in  tlie  manner  aHeged  in  said  petition,  or  that  it 
became  a  party  to  or  carried  out,  observetl.  or  jjciiormed  the 
said   a^M-ecments.   or  eitlier  of  them,   in   any   form   or  manner 
whatsoever.     Defendant  admits  that  j)rior  to  the  dates  of  said 
agreements  defendant's  capital  stock  consisted  of  :{5,000  shares 
of  one  hundred  dollars  each,  and  it  avers  that  the  amount  of 
its  capital  stock  and  shares  remain  unchanged.     And  it  alleges 
that    its   corporate   powers.   l)usincss,   and   property   are   exer- 
cised, conducted,  and  controlled  solely  by  its  board  of  directors, 
a  majority  of  whom  are  citizens  of  the  state  of  Ohio,  annually 
elected  by  its  stockholders;  and  that  dividends  of  its  profits 
are  regularly  declared  by  its  board  of  directors,  and  paid  to 
the  holders  of  its  stock  appearinj?  as  such  on  its  stock  books. 
That   it   has  always,   and  still   does,   maintain   its  independent 
cori)orate  action,  and  ever  lias,  ami  still  does,  manage  its  busi- 
ness  through   its  board   of  directors,   in   accordance   with   its 
charter,  without  injury  to  the  public,  but  with  benefit  tliereto, 
by  increasing  the  variety  and  (juantity  of  the  products  of  petro- 
leum, improving  their  (piality,  and  greatly  cheapening   their 
price  to  the  consuming  public. 

"Defendant,  further  answering,  says  that  it  is  informed 
and  believes  that  on  or  about  the  dates  alleged  in  said  petition, 
to-wit,  the  2d  and  4th  of  January,  1882,  the  individuals  named 
in  said  agreement,  being  the  same  individuals  who  executed 
said  agreement,  and  being  then  both  in  common  and  severally 
owners  of  all  or  of  the  greater  part  of  the  stocks  of  each  of 
the  corporations  and  limited  partnerships  mentioned  in  said 
agreements,  and  owning  other  interest  in  the  oil  business  in 
partnership,  said  corporations  having  been  citlitr  organized 
by  said  individuals  for  tlu'  purpose  of  carrying  on  the  oil  busi- 
ness in  its  dilferent  branches  in  dilTcreiit  localities  and  states, 
or  the  stocks  thereof  having  been  obtained  liy  purchase  with 
a  like  intent,  did  enter  into  the  agreements  set  forth,  and  to 
facilitate  the  purposes  therein  set  forth  of  covering  the  said 
partnership  interests  into  corporate  interests,  and  of  so  read- 
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justing  and  consolidating  the  aforesaid  corporate  intercHts  in 
the  modes  provided  by  the  laws  of  the  various  states  which 
recjuire  the  assent  of  stoekhohlers  thereto  as  to  have  the  busi- 
ness in  each  state,  so  far  as  legally  possible,  conducted  by  one 
corporation  in  each  state  in  which  the  business  was  located, 
did  assign  their  stocks  to  trustees,  the  individuals  named  as 
trustees  being  prior  to  and  at  the  date  of  said  agreement  abso- 
lute owners  and  holders  of  a  large  majority  of  said  stocks  in 
said  companies  and  in  defendant  com])any;  and  as  such  abso- 
lute owners  and  holders  the  said  individuals  long  prior  to  the 
said  agreement  had  the  voting  power  and  elected  the  directors 
of  defendant  company,  and  exercised  such  control  of  defend- 
ant company  as  a  majority  of  stockholders  legally  may  exer- 
cise;  and  avers  that  by  virtue  of  said  agreements  and  any- 
thing done  thereunder  said  voting  power  and  control  was  not 
and  has  not  been  in  any  manner  altered,  nor  was  it  nor  has 
it  been  vested  in  persons  not  entitled  thereto  by  virtue  of 
absolute  ownership  of  stocks  in  defendant  company.  And 
defendant  alleges  that  said  agreements  were  agreements  of 
individuals  in  their  individual  capacity  and  with  reference  to 
their  individual  proi)erty,  and  were'  not,  nor  were  they  de- 
signed to  be,  corporate  agreements;  and  defendant  denies  that 
said  agreements  have  illegally  affected  it  in  its  corporate 
capacity,  or  that  defendant  has  permitted  its  corporate  pow- 
ers, business,  and  property  to  be  exercised,  conducted,  and 
controlled  in  an  illegal  manner.  Defendant  says  by  way  of 
further  answer  and  defense  that  if  said  action  by  said  stock- 
holders, in  becoming  parties  to  the  several  agreements  alleged 
in  the  petition  in  their  individual  capacity  and  with  reference 
to  their  individual  property,  shall  be  deemed  and  held  by  this 
court  to  have  been  the  corporate  act  of  defendant,  and  if  the 
signing  by  the  said  stockholders  of  the  said  several  agree- 
ments as  aforesaid  shall  be  deemed  and  held  by  this  court  to 
be  a  cause  for  forfeiture  of  the  charter  of  this  defendant,  then 
this  defendant  siiys  that  such  act  was  done  and  committed 
more  than  five  years  before  the  filing  of  the  petition  herein, 
and  that  the  cause  of  action  is  therefore  barred.  Wherefore 
defendant  prays  to  be  hence  dismissed,  with  judgment  for  its 
costs.  "Standard  Oil  Co. 

"By  M.  R.  Keith  aad  Virgil  P.  Kline, 
"Its  Attorneys." 
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TIk'  statr.  by  its  attornoy  gcnerai,  (IciimiTrd,  on  tlif  ^touiuI 
that   the  answer  statrs  no  di-fcnso  tn  tin-  attiim. 

MINSIIAI.L,  .1.  (after  stating'  the  fads).  Three  (jiu^tions 
arise  iijioii  tlu'  plcadiiijjs :  (1)  Should  the  dcfciulant,  the 
Standard  Oil  Company,  be  i"e};ard»'d  as  a  party  in  its  cor- 
porate eapai'itx'  to  the  agreement  constituting'  the  Standard 
C)il  Trust?  (2j  Hail  the  company  power  to  become  a  party 
to  such  an  agreement?  {'i)  If  so,  is  tiie  i-ight  of  the  state  to 
demand  a  forfeit ui-e  of  its  cori)orate  franeliises,  or  of  the 
power  to  iiuike  aiul  perform  such  agreements,  barred  by  lapse 
of  time? 

1.  It  will  be  observed  on  reading  the  answer  that  while  the 
defendant  denies  that  it  "entered  into  or  became  a  party  to 
either  or  both  of  the  agreements  in  said  petition  set  forth," 
and  also  "denies  that  it  has  at  any  time  or  in  any  manner 
ac<|uieseed  in  or  observed,  performed,  or  carried  out  either  or 
both  of  said  agreements,"  it  does  not  deny  the  averment  of 
the  petition  that  "all  of  the  owners  and  holders  of  its  capital 
stock,  including  all  tlie  ollicers  and  directors  of  said  com- 
pany, signed  said  agreements."  Nor  eould  it  have  been  the 
intention  to  do  so,  as  the  answer  proceeds  to  admit  "that  it 
[the  corporation]  is  informed  aiui  believes  that  the  individuals 
named  in  the  agreement,  being  the  same  individuals  who  exe- 
cuted" it,  "did  enter  into  tJie  agreements  set  forth"  in  the 
petition;  claiming  "that  said  agreements  were  agreements  of 
individuals  in  their  individual  capacity  and  with  reference  to 
their  individual  property,  and  were  not,  nor  were  they  de- 
signed to  be,  corporate  agreements."  The  claim  is  based  upon 
the  argument  that  the  corporation  is  a  legal  entity,  separate 
from  its  stockholders;  that  in  it  is  vested  all  the  property  and 
powers  of  the  company,  and  can  only  be  atlected  by  such  acts 
and  agreements  as  are  done  or  executed  on  its  behalf  by  its 
corporate  agencies,  acting  within  the  legitimate  scope  of  their 
powers;  that  it«  stockholders  are  not  the  corporation;  that 
their  shares  arc  their  individual  property,  and  that  they  may 
each  and  all  dispose  of  and  make  such  agreements  afTecting 
their  shares  as  best  suit  their  privati'  interests;  and  that  no 
such  acts  and  agrc<'ments  of  stockholders,  subservient  of  their 
private  interests,  can  be  ascribed  to  the  company  as  a  separate 
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t'lilitN',   tlioiij^'li   doiK!  and   conciini'il   in   ])y   cacli   and   all   of  its 
stock  holders. 

The  t?eneral  proposition  that  a  corporation  is  to  be  regardtd 
as  a  legal  entity,  existing  separate  and  apart  from  the  natural 
persons  composing  it,  is  not  disputed;  hut  that  the  statement 
is  a  mere  fiction,  existing  only  in  idea,  is  well  understood,  and 
not  controverted  by  any  one  who  i)retends  to  accurate  knowl- 
edge on  the  subject.  It  has  been  introduced  for  the  conven- 
ience of  the  company  in  making  contracts,  in  acquiring  prop- 
erty for  corporate  purposes,  in  suing  and  being  sued,  and  to 
preserve  the  limited  liability  of  the  stockholders  by  distin- 
guishing between  the  corporate  debts  and  property  of  the  com- 
pany and  of  the  stockholders  in  their  capacity  as  individuals. 
All  fictions  of  law  have  been  introduced  for  the  purpose  of 
convenience,  and  to  subserve  the  ends  of  justice.  It  is  in  this 
sense  that  the  maxim  in  jicUone  juris  suhsistit  aequitas  is  used, 
and  the  doctrine  of  fictions  applied.  But  when  they  are  urged 
to  an  intent  and  purpose  not  within  the  reason  and  policy  of 
the  fiction,  they  have  always  been  disregarded  by  the  courts. 
Broom,  Leg.  Max.  130.  "It  is  a  certain  rule,"  says  Lord 
Mansfield,  C.  J.,  "that  a  fiction  of  law  shall  never  be  con- 
tradicted so  as  to  defeat  the  end  for  which  it  was  invented, 
but  for  every  other  purpose  it  may  be  contradicted."  John- 
son V.  Smith,  2  Burrows,  962. 

No  reason  is  perceived  why  the  principles  applicable  to 
fictions  in  general  should  not  apply  to  the  fiction  "that  a  cor- 
poration is  a  personal  entity,  separate  from  the  natural  per- 
sons who  compose  it,  and  for  whose  benefit  it  has  been 
invented."  One  author  seems  to  think  that  it  has  out-lived  its 
usefulness;  that  it  is  "a  stumbling-block  in  the  advance  of 
corporation  law  towards  tlie  discrimination  of  the  real  riglits 
of  men  and  women,"  and  should  be  abandoned.  Tayl.  Corp. 
§  51.  Among  the  many  attempts  that  have  been  made  to  define 
the  nature  of  a  corporation,  that  given  by  Mr.  Kyd,  discard- 
ing, or  at  least  not  adopting,  the  metaphysical  distinction  of 
a  legal  entity  separate  from  the  persons  comprising  it,  is  cer- 
tainly the  most  practical,  presenting,  as  it  does,  the  real  nature 
of  a  corporation  as  seen  in  its  constituents,  and  in  the  manner 
that  it  is  formed  and  transacts  its  business.  Ilis  definition  is: 
"A  collection  of  many  individuals  united  into  one  body,  under 
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a  special  deuoinimUion,  liavinj;  p»  rpcliial  siiffcssion  iiiidir  an 
ju-tificial  form,  and  vosti-d  by  tlio  policy  of  tlic  law  with  the 
i-apai'ity  of  acting'  in  srvt'ral  n'spocts  as  an  individual,  par- 
ticularly of  lakiiijr  and  ^rautiuK'  pro|itrty,  of  contracting 
ohli^ations.  and  of  suing  and  being  sued,  of  enjoying  privi- 
leges aiid  ininiunities  in  common,  and  of  exorcising  a  vari«'ty 
of  political  rights  more  or  less  extensive  according  to  the 
design  of  its  institution  or  the  powers  conferred  upon  it,  citiier 
at  the  time  of  its  creation  or  any  sid)se(|uent  period  of  its 
existence."  1  Kyd,  Coi-j).  I'J.  In  brief,  then,  a  corporation 
is  a  collection  of  many  individuals,  united  in  one  body  under 
a  special  denomination,  and  vested  by  the  policy  of  the  law 
with  the  capacity  of  acting  in  several  respects  as  an  individual. 
"The  statement,"  says  Mr.  !Morawetz.  "that  a  corporation  is 
ail  artificial  person  or  entity,  ajjart  from  its  members,  is  merely 
a  description,  in  figurative  language,  of  a  corporation  viewed 
as  a  collective  body.  A  corporation  is  really  an  association  of 
persons,  and  no  judicial  di-ctum  or  legislative  enactment  can 
alter  this  fact."  See  his  work  on  Corporations,  §227.  So 
that  the  idea  that  a  corporation  may  be  a  separate  entity,  in 
the  sense  that  it  can  act  independently  of  the  natural  persons 
composing  it,  or  abstain  from  acting,  where  it  is  their  will  that 
it  shall,  has  no  foumlation  in  reason  or  authority,  is  contrary 
to  the  fact,  and  tx)  base  an  argument  upon  it,  when  the  ques- 
tion is  as  to  whether  a  certain  act  was  the  act  of  the  corpora- 
tion or  of  its  stockholders,  cannot  be  decisive  of  the  (juestion, 
and  is  therefore  illogical ;  for  it  may  as  likely  lead  to  a  false 
as  to  a  true  result. 

Now,  so  long  as  a  proper  use  is  made  of  the  fiction  that  a 
corporation  is  an  entity  apart  from  its  shareholders,  it  is 
harmless,  and,  because  convenient,  should  not  be  called  in 
tpiestiou ;  but  where  it  is  urged  to  an  end  subversive  of  its 
policy,  or  such  is  the  issue,  the  fiction  must  be  ignored,  and 
the  (juestion  determined  whether  the  act  in  (|uestion,  though 
done  by  shareholdei-s, — that  is  to  say,  by  the  persons  uniting 
in  one  body, — was  done  simply  as  individuals,  and  with  respect 
to  their  individual  interests  as  shardiolders,  or  was  done  os- 
tensibly as  such,  but,  as  a  matter  of  fact,  to  control  the  cor- 
poration, and  afTect  the  tran.saction  of  its  business,  in  the 
Bame   manner   as  if   the   act  had   been   clothed   with   ail    the 
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fomialitios  of  a  corporate  act.  Tliis  tuust  l)c  so,  because,  the 
stockholders  having  a  dual  capacity,  and  (rajjable  of  acting  in 
either,  and  a  possible  interest  to  conceal  their  character  wlicn 
acting  in  their  corporate  capacity,  the  absence  of  the  formal 
evidence  of  the  character  of  the  act  cannot  preclude  judicial 
in(|uiry  on  tlie  subject.  If  it  were  otherwise,  then  in  one  de- 
partment of  the  law  fraud  would  enjoy  an  immunity  awarded 
to  it  in  no  other. 

Therefore  the  real  (jucstiou  we  are  now  to  determine  is 
whether  it  appears  from  the  face  of  the  pleadings,  giving 
effect  to  all  the  denials  of  fact  contained  in  the  answer,  that 
the  execution  of  the  agreement  set  forth  in  the  petition  should 
be  imputed  to  the  association  of  persons  constituting  the 
Standard  Oil  Company  of  Ohio,  acting  in  their  corporate 
capacity. 

The  agreement  provides,  in  the  first  place,  that  the  parties 
to  it  shall  be  divided  into  three  classes,  the  first  class  to  em- 
brace all  the  stockholders  and  members  of  certain  corpora- 
tions and  limited  partnerships,  the  defendant,  the  Standard 
Oil  Company  of  Ohio,  being  one.  It  is  then  covenanted  by 
the  parties  that  as  soon  as  practicable  a  corporation  shall  be 
formed  in  each  of  certain  states,  under  the  laws  thereof,  (Ohio 
being  one,)  to  mine  for,  produce,  manufacture,  refine,  and  deal 
in  petroleum  and  all  its  products,  with  the  proviso,  however, 
that,  instead  of  organizing  a  new  corporation,  any  existing 
one  "may  be  used  for  the  purpose  when  it  can  advantageously 
be  done,"  and  in  Ohio  the  defendant  has  been  so  used. 

In  a  subsequent  part  of  the  agreement  nine  trustees  are 
selected,  their  powers  and  duties  are  defined,  and  provision 
made  for  the  selection  of  their  successors. 

As  will  hereafter  appear,  it  is  made  the  duty  of  the  parties 
to  the  agreement  to  transfer  their  stocks  or  interests  in  their 
respective  companies  or  firms  to  these  trustees,  who  hold  the 
same  in  trust,  but  with  the  power  to  vote  on  the  same  as 
though  the  real  owners ;  in  consideration  of  which  trust  certifi- 
cates are  issued  to  the  owners,  who,  as  the  owners  of  such 
certificates,  elect  the  successors  of  the  trustees. 

It  is  then  provided  that  all  the  property,  assets,  and  business 
of  the  corporations  and  limited  partnerships  embraced  in  the 
first  class  "shall  be  transferred  to  and  vested  in  the  said  sev- 
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eral  Standard  Oil  Compauios. "  And  in  ortlcr  to  nrcomplisli 
this  purposf  it  is  provided  tliat  "the  tlirtitors  and  luanaj^crs 
of  earli  anil  all  of  the  several  eorporations  and  liniitrd  |>art- 
nersliips  nieiitioiu'd  in  class  tirst  an-  hi-n-hy  authorizt'd  and 
direeted  by  the  stoi-klutlders  and  nieinhers  thcri-of  (all  of  them 
being  parties  tt»  this  agreement)  to  sell,  assign,  transfer,  con- 
vey, and  make  over,  for  the  eonsidtratimi  hereinafter  men- 
tioned, to  the  Standard  Oil  Company  or  eompani»'S  of  the 
proper  state  or  states,  as  soon  as  said  eorporations  ai"e  organ- 
ized and  iH'ady  to  receive  the  same,  all  the  j)roperty,  real  and 
personal,  assets,  and  business  of  said  corporations  and  limited 
partnerships." 

Now,  in  tlu'  case  of  the  defendant  it  will  be  observed  that 
this  contemplated,  and  could  not  have  accomplished  without, 
corporate  action.  The  Standard  Oil  Company  of  Ohio  was 
required  to  transfer  all  its  property,  assets,  and  business  to  a 
new  comi)any,  to  be  organized  in  the  state;  and  this  was  to 
be  accomplished  by  the  obligation  imposed  on  its  members 
and  stockholders,  all  of  whom  are  parties  to  the  agreement, 
to  authorize  and  re(iuire  the  directors  and  managers  to  make 
the  transfer.  The  property  and  assets  of  the  corporation 
could  oidy  be  transferred  by  a  corporate  act,  and  the  agree- 
ment could  not,  in  this  respect,  be  carried  into  efl'ect,  other 
than  by  such  corporate  act,  and  clearly  indicates  that  the  pur- 
pose of  the  stockholders  of  the  defendant  in  becoming  a  party 
to  it  was  to  alVect  their  property  and  business  as  a  corpora 
tiou ;  in  other  words,  was  to  act  in  their  corporate,  and  not  in 
their  individual,  capacity. 

The  subsecjuent  agreement  of  January  4,  1882,  does  not 
materially  change  the  original  agreement  in  this  regard,  lie- 
citing  that  "it  is  not  deemed  oxjiedient  that  all  of  the  com- 
jianies  and  associations  should  transfer  their  property  to  the 
said  Standard  Oil  Companies  at  the  present  time,"  and  "that 
it  is  deemed  advisable  that  a  discretionary  jjower  should  be 
vested  in  the  trustees  as  to  when  such  transfer"  should  be 
made,  it  provides  that,  "until  said  trustees  should  so  decide; 
each  of  said  companies  shall  lenuiin  in  existence  and  retain 
its  [iroperty  and  busijjcss;  and  the  trustees  shall  hold  the  stock 
thereof  in  trust  as  in  said  agreement  provided."  So  that,  un- 
der the  agreement  as  modilied,  the  directors  and  managers  of 
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the  defendant,  may  be  i-fijuircd  by  its  stockholders  and  iikiii 
bers,  all  of  whom  are  parties  to  the  agreement,  to  make  the 
transfer  of  the  property  and  business  of  the  defendant  when- 
ever the  trustees  may,  in  their  discretion,  direet.  The  eflfective- 
ness  of  this  provision  to  secure  all  intended  by  it  may  be  better 
understood  by  observing  that  "the  directors  and  managers," 
"the  stockholders  and  members,"  and  "the  trustees"  here 
mentioned  are  substantially  the  same  persons,  occupying  these 
different  relations  at  one  and  the  same  time. 

It  signifies  nothing  that  the  transfer  here  provided  for  has 
not,  as  respects  the  defendant,  been  made.  It  does  not  change 
the  evidence  it  affords  of  the  purpose  and  object  of  the  mem- 
bers of  the  corporation  in  becoming  parties  to  the  agreement. 

Again,  the  agreement,  as  performed  by  the  members  of  the 
defendant,  as  effectually  places  the  property  and  business  of 
the  defendant  under  the  control  and  management  of  the 
Standard  Oil  Trust  as  if  the  same  had  been  transferred  as 
provided  in  the  original  agreement.  It  is  averred  in  the  peti- 
tion, and  not  denied  in  the  answer,  "that  prior  to  the  dates  of 
the  trust  agreements  aforesaid  defendant's  capital  stock  con- 
sisted of  35,000  shares  of  $100  each,  and  upon  the  signing  of 
said  agreements  in  the  manner  aforesaid  34,993  shares  of  said 
stock,  belonging  to  the  persons  who  signed  the  agreements 
in  manner  above  set  forth,  (in  what  proportions,  however, 
plaintiff  is  unable  to  state,)  were  transferred,  by  defendant's 
transferring  officers,  upon  defendant's  stock-books,  to  the  cer- 
tain nine  trustees  who  were  appointed  and  named  in  the  first 
one  of  said  trust  agreements,  upon  the  request  of  the  respective 
owners  of  said  shares,  and  in  pursuance  of  the  provisions  of 
said  trust  agreements;  the  remaining  seven  of  said  shares  of 
stock  being  retained  by  or  tnuisferred  to  the  directors  of 
defendant  company.  That  at  the  time  said  transfer  of  stock 
was  made  there  were  seven  directors  of  defendant,  and  each 
one  of  the  seven  held  one  share  of  the  stock  aforesaid,  but  the 
number  of  said  directors  was  thereafter  reduced  to  five,  who 
still  hold  and  vote  said  seven  shares  of  stock,  and  no  more. 
That  in  lieu  of  the  transfer  of  said  34,993  shares,  as  aforesaid, 
to  the  nine  trustees  above  mentioned,  an  equal  amount,  in  par 
value,  of  certificates  of  the  Standard  Oil  Trust,  which  were 
provided   for   and   described   in   said   trust   agreements,   was 
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issued  aud  doliveml  by  saiil  iiiiu'  trustees  to  the  persons  afore- 
said, from  whom  s;iid  niiu*  trusttu's  liail  n-ceivid  said  ;}4,'Jl):} 
shares  of  stock  in  defendant  eouipanjy.  Tliat  tlic  capital  stock 
of  said  defendant  eompany  is  still  $;{,500,000,  and  tlic  nine 
trustees  before  mentioned  still  hold  and  control  the  34,993 
shares  thereof  which  were  transferred  to  them  as  above 
stated. ' ' 

So  that  all  but  7  of  the  35,000  shares  of  tiie  defendant's 
capital  stock  has  been  transferretl  by  the  owners,  who  are 
parties  to  the  agreement,  to  the  trustees  of  the  Standard  Oil 
Trust,  and  continue  to  be  held  in  trust,  as  appears  by  the  sup- 
plemental agreement;  the  transferrers  receiving  in  lieu  thereof 
trust  certificates  equal  at  par  value  to  the  par  value  of  the 
stock  received.  The  control  wiiich  this  gives  ami  wa^  intended 
to  give  over  the  business  of  the  defendant  appears  from  the 
following  provision  contained  in  the  trust  agreement: 

"It  shall  be  the  duty  of  said  trustees  to  exercise  general 
supervision  over  the  ati'airs  of  said  several  Standard  Oil  Com- 
panies, and  as  far  as  practicable  over  the  other  companies  or 
partnerships  any  portion  of  whose  stock  is  held  in  said  trust. 

"It  shall  be  their  duty,  as  stockholders  of  said  companies, 
to  elect  as  directors  and  oflficers  thereof  faithful  and  compe- 
tent men.  Tiiey  may  elect  themselves  to  such  positions  when 
they  see  fit  so  to  do,  and  shall  endeavor  to  have  the  affairs  of 
said  companies  managed  and  directed  in  the  manner  they  may 
deem  most  conducive  to  the  best  interests  of  the  holders  of 
said  trust  certificates." 

Thus  the  trustees,  as  the  legal  owners  of  the  stock,  may  not  only 
elect  whom  they  i)lease,  but  may  elect  themselves,  as  directors  of 
the  defendant ;  and  not  only  may  manage,  but  it  is  their  duty  to 
have  "the  atTairs"  of  the  defendant  managed  and  directed  in 
the  manner  they  may  deem  most  conducive  to  the  best  interests 
of  the  holders  of  the  trust  certificates.  In  other  words,  it  is  to 
be  managed  in  the  interests  of  the  Standard  Oil  Trust,  whose 
principal  j)lace  of  business  is  in  New  York  city,  irrespective 
of  what  might  be  its  duties  to  the  people  of  this  state,  from 
which  it  derives  its  corporate  life ;  and  its  real  stockholders 
receive  their  dividends  from  the  profits  of  that  trust,  and  not 
from  the  earnings  of  their  company;  for  the  holders  of  the 
trust  certificates  received  in  exchange  for  their  stock  trans- 
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ferred  to  the  ti-ustccs  rciiiaiti,  in  law  ami  in  «'i|ui1y,  llir  nal 
owners  of  the  stoek  so  transferred.  And  tlie  averment  in  the 
answer  that  the  dividends  of  the  eonipany  are  paid  to  tlie 
holders  of  its  stock,  "appearing  as  sueli  on  its  stock-books," 
is  iinmateri'il,  since  these  persons  arc  not  the  owners,  but  the 
trustees,  of  the  stock.  In  fact,  the  averment  is  simply  a  part 
of  the  evidence  that  the  company,  through  its  directors,  recog- 
nizes and  performs  the  agreement  on  its  part.  The  payment 
of  its  dividends  to  the  persons  appearing  as  stockholders  on 
its  stock-books  is  what  enables  the  parties  to  the  agreement 
to  realize  the  primary  object  of  the  trust  agreement, — the 
accumulation  of  the  earnings  of  the  various  companies,  part- 
nerships, and  individuals  named  in  the  agreement,  as  a  com- 
mon fund,  from  which  the  holders  of  the  trust  certificates  are 
to  be  paid  dividends  when  declared  by  the  trustees,  and 
whereby  many  separate  interests,  being  united  under  one 
management,  form  a  virtual  monopoly,  through  the  power 
acquired,  of  so  controlling  the  production  and  price  of  petro- 
leum and  its  products  as  to  destroy  competition. 

Applying,  then,  the  principle  that  a  corporation  is  simply 
an  association  of  natural  persons,  united  in  one  body  under  a 
special  denomination,  and  vested  by  the  policy  of  the  law  with 
the  capacity  of  acting  in  several  respects  as  an  individual,  and 
disregarding  the  mere  fiction  of  a  separate  legal  entity,  since 
to  regard  it  in  an  inquiry  like  the  one  before  us  would  be 
subversive  of  the  purpose  for  which  it  was  invented,  is  there, 
upon  an  analysis  of  the  agreement,  room  for  doubt  that  the 
act  of  all  the  stockholders,  officers,  and  directors  of  the  com- 
pany in  signing  it  should  be  imputed  to  them  as  an  act  done 
in  their  capacity  as  a  corporation?  We  think  not,  since 
thereby  all  the  property  and  business  of  the  company  is,  and 
was  intended  to  be,  virtually  transferred  to  the  Standard  Oil 
Trust,  and  is  controlled,  through  its  trustees,  as  effectually  as 
if  a  formal  transfer  had  been  made  by  the  directors  of  the 
company.  On  a  (luestion  of  this  kind,  the  fact  must  constantly 
be  kept  in  view^  that  the  metaphysical  entity  has  no  thought 
or  will  of  its  own ;  that  every  act  ascribed  to  it  emanates  from 
and  is  the  act  of  the  individuals  personated  by  it ;  and  that  it 
can  no  more  do  an  act,  or  refrain  from  doing  it,  contrary  to 
the  will  of  these  natural  persons,  than  a  house  could  be  said 
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to  ai't  indcpcndtMitly  ol"  tin-  will  of  its  owiur;  jiiid,  wlnrc  an 
act  is  asi'Hbt'd  to  it.  it  must  he  iiiulorstotxl  to  Ix-  the  act  of  the 
persons  associat^'il  as  a  corporation,  and,  wlutlicr  done  in  tlicir 
capacity  as  corporators  or  as  individuals,  must  he  dctci'minrd 
by  the  nature  ami  tendency  of  the  act. 

It  therefore  follows,  as  we  thiidi,  from  tlu-  discussion  wo 
have  given  the  subject,  that  where  all.  or  a  majority,  of  the 
stoekliolders  comprising  a  corporation  do  an  act  which  is  de- 
signed to  alTect  tlie  pro])erty  and  business  of  the  company, 
aud  which,  through  the  control  their  numbers  give  them  over 
the  scl«!ction  and  conduct  of  the  corporate  agencies,  docs  alTfct 
the  property  and  business  of  the  company,  in  the  same  manner 
as  if  it  had  been  a  formal  resolution  of  its  board  of  directors, 
juul  the  act  so  done  is  ultra  vires  of  the  corporation  and  against 
public  policy,  and  was  done  by  them  in  their  individ- 
ual capacity  for  the  purpose  of  concealing  their  real  purpose 
juid  obji'ct,  the  act  should  be  regarded  as  the  act  of  the  cor- 
poration ;  and,  to  prevent  the  abuse  of  corporate  power,  may 
be  challenged  as  such  by  tlie  state  in  a  proceeding  in  quo 
warranto. 

2.  That  the  nature  of  tlie  agreement  is  sucli  as  to  preclude 
the  defendant  from  becoming  a  party  to  it  is,  we  think,  too 
clear  to  rctjuire  much  consideration  by  us.  In  the  first  place, 
whether  the  agreement  should  be  regarded  as  amounting  to  a 
partnership  between  the  several  companies,  limited  partner- 
ships, and  individuals  who  are  parties  to  it,  it  is  clear  that  its 
observance  must  subject  the  defendant  to  a  control  incon- 
sistent with  its  character  as  a  corporation.  Under  the  agree- 
ment, all  but  seven  of  the  shares  of  the  capital  stock  of  the 
company  have  been  transferred  by  the  real  owners  to  the 
trustees  of  the  trust,  who  liold  them  in  trust  for  such  owners; 
and,  being  enjoined  by  the  tenns  of  the  agreement  to  endeavor 
to  have  "the  affairs"  of  the  several  companies  managed  in  a 
manner  most  conducive  to  the  interests  of  the  holders  of  the 
trust  certificates  issued  by  the  trust,  iuivr  tlif  right,  in  virtue 
of  their  apparent  legal  ownership  and  l)>  the  tciiiis  of  the 
agreement,  to  select  s\ich  directors  of  tin-  comj)any  as  they 
may  see  fit;  nay,  more,  may  in  fact  select  themselves.  The 
law  re<|uires  that  a  coi^poration  should  be  controlled  and  man- 
aged by  its  directors  in  the  interest  of  its  own  stockholders, 
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and  conloi-niahly  to  tlit-  purposr  for  wliirh  il  was  crcattil  hy 
the  laws  ol"  its  state.  Uy  this  agrceinont — indirectly  it  is  tru<', 
but  none  the  less  enVctually — the  defendant  is  controlled  and 
managed  by  the  Standard  Oil  Trust,  an  association  with  it« 
principal  place  of  business  in  New  York  city,  and  organized 
for  a  purpose  contrary  to  the  policy  of  our  laws.  Its  object 
was  to  establish  a  virtual  monopoly  of  the  business  of  produc- 
ing petroleum,  and  of  manufacturing,  refining,  and  dealing  in 
it  and  all  its  products  throughout  the  country,  and  by  which 
it  might  not  merely  control  the  production,  but  the  price,  at 
its  pleasure.  All  such  associations  are  contrary  to  the  policy 
of  our  state,  and  void.  Salt  Co.  v.  Guthrie,  '.ii)  Ohio  St.  666; 
Emery  v.  Candle  Co.,  47  Ohio  St.  320,  24  N.  E.  Rep.  660.  "The 
word  'trust,'  "  says  I\lr.  Cook,  "was  first  used  to  mean  an 
agreement  between  many  stockholders  in  many  corporations 
to  place  all  their  stock  in  the  hands  of  trustees,  and  receive 
therefor  trust  certificates  from  the  trustees.  The  stockholders 
thereby  consolidated  their  interests,  and  became  trust  certifi- 
cate holders.  The  trustees  own  the  stock,  vote  it,  elect  the 
officers  of  the  various  corporations,  control  the  business,  receive 
all  the  dividends  on  the  stock,  and  use  all  these  dividends  to 
pay  dividends  on  the  trust  certificates.  The  trustees  are 
periodically  elected  by  the  trust  certificate  holders.  The  pur- 
pose of  the  'trust'  is  to  control  prices,  prevent  competition, 
and  cheapen  the  cost  of  production.  The  Standard  Oil  Trust, 
the  American  Cotton  Seed  Oil  Trust,  and  the  Sugar  Trust  are 
examples  of  this  method  of  combination."  Cook,  Stocks, 
§  oO.'Ja.    See,  also.  Wait,  Insolv.  Corp.  §  478. 

Much  has  been  said  in  favor  of  the  objects  of  the  Standard 
Oil  Trust,  and  what  it  has  accomplished.  It  may  be  true  that 
it  has  improved  the  quality  and  cheapened  the  costs  of  petro- 
leum and  its  products  to  the  consumer.  But  such  is  not  one 
of  the  usual  or  general  results  of  a  monopoly;  and  it  is  the 
policy  of  the  law  to  regard,  not  what  may,  but  what  usually, 
happens.  Experience  shows  that  it  is  not  wise  to  trust  human 
cupidity  where  it  has  the  opportunity  to  aggrandize  itself  at 
the  expense  of  others.  The  claim  of  having  cheapened  the 
price  to  the  consumer  is  the  usual  pretext  on  which  monopolies 
of  this  kind  are  defended,  and  is  well  answered  in  Richardson 
v.  Buhl,  77  Mich.  632,  43  N.  W.  Rep.  1102.    After  commenting 
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on  the  tciuloiu'V  of  tlio  coinbiuatioii  Uiunvii  as  the  "Diainoiid 
Mati'li  Coinpaiiy"  to  prt'vcnt  fair  coiiipctitioii  and  to  control 
prict's,  C'liAMrMN,  ,1..  said:  "It  is  no  aiLswcr  to  say  tliat  this 
mouopoly  lias  in  fact  reduced  the  price  of  friction  matches. 
That  policy  may  liavc  been  necessary  to  crusli  competition. 
The  fact  exists  that  it  rests  in  tlie  discretion  of  tliis  company 
at  any  time  to  raise  the  price  to  an  exorbitant  defjrcc." 

Monopolies  liav(>  always  been  regarded  as  contrary  to  the 
spirit  and  policy  of  the  common  law.  The  objections  are 
stated  in  the  "Case  on  Monopolies,"  Darcy  v.  Allein,  Coke, 
pt.  11.  S4b.  They  are  these:  (1)  "That  the  price  of  the  same 
commodity  will  be  raised,  for  he  who  has  the  sole  selling  of 
any  commodit}-  may  well  make  the  price  as  he  pleases."  (2) 
"The  incident  to  a  monopoly  is  that,  after  the  monn{)oly  is 
granted,  the  commodity  is  not  so  good  and  merchantable  as  it 
was  before;  for  the  patentee,  having  the  sole  trade,  regards 
only  his  private  benefit,  and  not  the  common  wealth."  (3) 
"It  tends  to  the  impoverishment  of  divers  artificers  and  others, 
who  before,  by  the  labor  of  their  hands  in  their  art  or  trade, 
had  maintained  themselves  and  their  families,  who  will  now 
of  necessity  be  constrained  to  live  in  idleness  and  beggary." 
The  third  objection,  though  frequently  overlooked,  is  none  the 
less  important.  A  society  in  which  a  few  men  are  the  employ- 
ers and  the  great  body  are  merely  employes  or  servants,  is 
not  the  mo.st  desirable  in  a  republic ;  and  it  should  be  as  much 
the  policy  of  the  laws  to  multiply  the  numbers  engaged  in 
independent  pursuits  or  in  the  profits  of  production  as  to 
cheai)en  the  price  to  the  consumer.  Such  policy  would  tend 
to  an  equality  of  fortunes  among  its  citizens,  thought  to  be  so 
desirable  in  a  republic,  and  lessen  the  amount  of  pauperism 
and  crime.  It  is  true  that  in  the  case  just  cited  the  monopoly 
had  been  created  by  letters  patent.  l'>ut  the  objections  lie  not 
to  the  manner  in  which  the  monojjoly  is  created.  The  effect 
on  industrial  liberty  and  the  price  of  commodities  will  be  the 
same  whether  created  by  i)atent  or  by  an  extensive  eond)ina- 
tion  among  those  engaged  in  similar  industries,  controlled  by 
one  management.  ]iy  the  invariabb'  laws  of  human  nature, 
compt'tition  will  be  excluded  and  prices  controlled  in  the  in- 
terest of  those  connected  with  the  combination  or  trust. 

.'{.  The  defendant  relies  upon  a  provision  in  section  6789, 
R^v,  St.,  as  a  bar  to  the  action.     That   jtrovision  is  as  follows: 
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"Nothing  in  tliis  chapter  contained  sliall  antlioii/t-  an  ac- 
tion against  a  corporaf ion  for  forfeiture  of  charter,  unless  t}jo 
same  be  commenced  within  five  yeai-s  after  the  act  comphiined 
of  was  done  or  committed." 

It  is  contended,  iiowever,  by  counsel  for  the  phiintifT,  that 
this  section  does  not  apj)ly  to  a  proceeding  instituted  on  behalf 
of  the  state  by  tiie  attorney  general  to  forfeit  the  charter  of  a 
con)oration  ;  tliat  it  was  only  intended  to  api)ly  to  like  pro- 
ceedings by  prosecuting  attorneys.  The  argument  is  based 
upon  what  is  claimed  to  have  been  the  law  jjrior  to  the  revision, 
and  tliat  there  could  have  been  no  intention  to  change  it  in 
this  regard  by  the  above  provision.  We  cannot  adopt  this 
conclusion.  It  is  contained  in  the  very  chapter  under  which 
the  proceeding  was  commenced  by  the  attorney  general.  It 
contains  no  exception,  and  we  are  not  warranted  in  making 
one  against  the  plain  language  of  the  statute. 

It  is  further  contended  that  the  provision  does  not  apply  by 
reason  of  the  fact,  as  averred  in  the  petition,  "that  the  plain- 
tiff had  no  knowledge  of  the  existence  of  either  of  the  afore- 
said agreements,  or  of  the  acts  hereinbefore  recited,  until  the 
latter  part  of  the  year  1889."  The  general  rule  is  that  a 
party's  want  of  knowledge  does  not  prevent  the  running  of 
the  statute  of  limitations  against  an  action  that  has  accrued 
in  his  favor;  and  the  only  exception  is  concealment  or  fraud 
on  the  part  of  the  defendant,  which  is  expressly  confined  by 
our  statute  to  "an  action  for  relief  on  the  ground  of  fraud." 
Section  4982,  Rev.  St.  This  is  not  such  an  action,  and  fraud 
in  fact  is  not  averred;  it  is  simply  want  of  knowledge  on  the 
pai't  of  the  plaintiff. 

But  the  whole  of  section  6789,  Rev.  St.,  is  not  quoted  by 
the  defendant.  It  further  proceeds:  "Nor  shall  an  action 
be  brought  against  a  corporation  for  the  exercise  of  a  power 
or  franchise  under  its  charter  which  it  has  used  and  exercised 
for  a  term  of  twenty  years."  Therefore  within  that  time  such 
a  proceeding  may  be  brought.  The  defendant,  as  we  have 
shown,  in  making  and  entering  into  the  trust  agreements, 
exercised  a  power  for  which  it  had  no  authority  under  the 
laws  of  this  state,  and  is  continuing  to  perform  the  agreement 
on  its  part.  In  addition  to  a  prayer  for  the  forfeitui'c  of  the 
defendant's  right  to  be  a  corporation,  the  state  prays  for  such 
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other  relief  as  to  the  eourt  may  seem  just  aiul  propir;  ami,  in 
the  opinion  of  the  court,  the  defendant  should  be  ousted  from 
the  jjower  to  make  and  perform  the  agreement  set  forth  in 
the  petition,  or  any  part  of  it.  And  in  this  eonneetion  it  is 
proper  to  say  that,  in  the  judgment  of  the  eourt,  if  the  com- 
pany. tlirouj;h  its  directors  or  otherwise,  should  hereafter 
iTcognize  the  transfers  of  the  shares  that  havt-  been  made  on 
its  stoek-books  to  the  trustees  provided  for  it  in  the  trust 
agreement,  or  should  hereafter  make  sneh  transfers,  or  should 
pay  dividends  to  them  instead  of  to  the  real  owners  of  the 
shares,  or  should  permit  such  trustees  to  vote  on  shares  so 
held  by  them  in  the  election  of  its  directors,  in  every  such  case 
it  must  be  regarded  and  held  as  performing  the  agreement  in 
violation  of  the  judgment  of  this  court. 

Judijmint  ousting  the  diftndant  from  the  right  to  make  the 
agreement  set  forth  in  the  petition,  and  of  the  power  to  per- 
form the  same. 


MORRIS  RUN  COAL  CO.  v.  BARCLAY  COAL  CO. 
(Supreme  Court  of  Peunsylvania,  1871.    68  Pa.  St.  173.)" 

The  opinion  of  the  court  was  delivered,  May  8th,  1871,  by 
A(JXEW,  J.  This  was  an  action  on  a  bill  drawn  upon  one 
party  in  favor  of  another  party  to  a  contract  between  five 
coal  companies,  for  a  sum  found  due  in  the  e(|ualization  of 
prices  under  the  contract.  It  raises  a  question  of  great  im- 
portance to  the  citizeus  of  this  state  and  the  state  of  New 
York,  where  the  contract  was  made,  and  was  in  part  to  be 
executed,  to  wit:  whether  the  contract  was  illegal,  as  beiug 
contrary  to  the  statute  of  New  York,  or  at  common  law,  or 
against  public  policy.  The  instrument  bears  date  the  ir.  h 
day  of  February,  18GG.  The  parties  are  five  coal  companies, 
incorporated  under  the  laws  of  IViiusylvania,  to  wit:  The 
Fall  lirook  Coal  Company  and  Morris  Run  Coal  Company,  of 
the  lilossburg  coal  region;  and  the  Barclay  Coal  Company, 
Fall  Creek  Bit iiiiiiiioiis  Coal  Company,  and  Towanda  Coal  Com- 
pany, of  the  iiarclay  coul  region.     I'y  the  agreeiiicnt  the  mar- 

85 — Only  the  opiuiou  of  tin-  lourt 
is  ^ven. 
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ket  l"or  tilt'  liituiiiiiioiis  coal  Irom  tlicsc  luo  regions  is  (livi<l«'(| 
aniOMf^  lliese  parties  in  eertaiii  proportions.  A  eoiiiinittee  of 
three  is  appointed  to  take  charge  and  control  of  the  business 
of  all  these  companies,  to  decide  all  (juestions  by  a  certain 
vote,  and  to  appoint  a  general  sales  agent  to  be  stationed  at 
Watkius,  New  York.  Provision  is  made  for  the  mining  and 
delivery  of  coal,  their  kinds,  and  for  its  sale  through  the 
agent,  subject,  however,  to  this  important  icstriction,  that 
each  party  shall,  at  its  own  costs  and  expense,  deliver  its  pro- 
portion of  the  different  kinds  of  coal  in  the  different  markets 
at  such  times  and.  iu  such  parties  as  the  committee  shall  frmn 
time  to  time  direct.  The  committee  is  authorized  to  adjust  the 
prices  of  coal  in  the  different  markets  and  the  rates  of  freight 
and  also  to  enter  into  such  an  agreement  with  the  anthracite 
coal  companies  as  will  promote  the  interest  of  these  parties. 
Then  comes  an  important  provision  that  the  companies  may 
sell  their  coal  themselves,  but  only  to  the  extent  of  their  pro- 
portion, and  only  at  the  prices  adjusted  by  the  committee.  It 
is  also  provided  that  the  general  sales  agent  shall  direct  a 
suspension  of  shipment  or  deliveries  of  coal  by  any  party  mak- 
ing sales  or  deliveries  beyond  its  proportion,  and  thereupon 
such  party  shall  suspend  shijymoits  until  the  committee  shall 
direct  a  resumption.  Detailed  reports  of  the  business  are  to 
be  made  by  the  companies  to  the  general  sales  agent  at  fixed 
and  short  intervals,  and  settlements  are  to  be  made  by  the 
committee  monthly,  prices  averaged,  and  payments  made  by 
the  companies  iu  excess  to  those  in  arrear;  and  finally,  each 
party  binds  itself  not  to  cause  or  permit  any  coal  to  be  shipped 
or  sold  otherwise  than  as  the  same  has  been  agreed  upon,  and 
that  all  rules  and  regulations  by  the  executive  committee  in 
relation  to  the  business  shall  be  faithfully  carried  out. 

In  regard  to  the  relation  these  companies  hold  to  the  public, 
the  field  of  their  mining  operations,  the  markets  they  supply, 
the  extent  of  their  coal-fields,  and  the  general  supply  of  coal, 
the  distinguished  referee,  Judge  Elwell,  finds  as  follows: 
"The  Barclay  and  Blossburg  coal-mines  are  the  only  coal- 
mines furnishing  the  kind  of  coal  mined  and  shipped  by  these 
companies,  except  the  Cumberland  coal,  which  latter,  in  order 
to  reach  the  same  markets,  north,  would  have  to  be  shipped  by 
tidewater.    There  was  some  of  the  same  kind  of  coal  mined  iu 
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MoKeaii  and  Klk  counlies,  in  this  stat.-,  but  in  <|uantitii's  so 
small  as  that  it  was  not  consideiTtl  by  those  i-onipanits  as  coni- 
inj:  into  coinpttition  with  tlu'in.  The  eoal  of  the  lUossburg 
and  l?arc'lay  regions  is  adapted  to  nieehanieal  purposes  and 
for  ^'enerating  steam.  Wlierever  sold  it  comes  into  eompeti- 
tion  with  antliraeite  eoal,  and  also  witli  tin-  Cuiidx-rland  coal 
sent  bv  tidewater  to  Troy.  Niw  Yoik.  to  which  i)oint  both 
kinds  of  bituminous  eoal  are  shipp»'d." 

During  the  season  of  KSGG  these  companies  made  sales  of 
coal  at  Oswego  and  Bufl'alo  to  parties  who  shipped  to  Chicago, 
Milwaukee  and  other  western  cities.  It  there  came  into  com- 
petition to  some  extent  with  Pittsburg  coal.  The  latter  is 
used  for  making  gas,  l)ut  the  eoal  of  these  compauies  cannot 
be  u.sed  for  that  purpose. 

The  referee  found  that  the  statute  of  Xt-w  York  is,  "if  two 
or  more  persons  shall  conspire,"  first,  "to  commit  any  of- 
fence;" second,  "to  commit  any  act  injurious  to  the  public 
licaltJi,  to  public  morals,  or  to  trade  or  commerce,  they  shall 
be  deemed  guilty  of  a  misdemeanor." 

The  referee  fouud,  as  his  conclusion  upon  the  whole  case, 
that  the  contract  was  void  by  the  statute,  and  void  at  common 
law,  as  against  public  policy.  The  restramt  of  the  contract 
iij.on  trade  and  its  injury  to  the  public  is  thus  clearly  set 
forth  by  the  referee:  "These  cori»orations  (he  says)  repre- 
sented almost  the  entire  body  of  bituminous  coal  in  the  north- 
ern i)art  of  the  state.  Hy  combination  between  themselves 
they  had  the  power  to  control  the  entire  market  in  that  dis- 
trict. And  they  did  control  it  by  a  contract  not  to  ship  and 
.sell  coal  otherwise  than  as  therein  provided.  And  in  order  to 
destroy  competition  they  provided  for  an  arrangement  with 
dealers  and  shippers  of  anthracite  coal.  They  were  thereby 
prohibited  from  selling  under  prices  to  be  li.xed  by  a  committee 
representing  each  company.  And  they  were  obliged  to  sus- 
pend shipments  upon  notice  from  an  agent  that  their  allotted 
share  of  the  market  had  been  forwardeil  or  sold.  Instead  of 
regulating  the  business  by  the  natural  laws  of  trade,  to  wit, 
those  of  demand  and  supjiiy,  these  conipanirs  entered  into  a 
leagiM',  by  which  they  could  limit  the  supply  below  the  demand 
in  order  to  enhance  the  price.  Or  if  the  supply  was  greater 
than  the  demand,  tliey  could  nevertheless  eomixl  the  paynjcnt 
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of  tlip  price  .irbitrarily  fixed  ])y  the  joint  rominittce.  The 
restraint  on  the  trade  in  bituminous  eoal  was  l)y  this  contract 
as  wide  and  extensive  as  the  market  for  the  article.  It  already 
embraced  tlie  slate  of  New  York,  and  was  intended  and  no 
doubt  did  alVect  the  market  in  the  Western  States.  It  is  ex- 
pressly stipulated  tiiat  the  parties  to  this  contract  shall  not 
be  considered  as  partners.  The  agreement  was  not  entered 
into  for  the  purpose  of  aggregating  the  capital  of  the  several 
companies,  nor  for  greater  facilities  for  the  transaction  of 
their  business,  nor  for  the  protection  of  themselves  by  a  rea- 
sonable restraint,  as  to  a  limited  time  and  space,  upon  others 
who  might  interfere  with  their  business." 

The  plaintiff  in  error's  reply  to  this  vigorous  statement  of 
the  purpose  of  the  contract  and  its  effect  upon  the  public  in- 
terest, alleges  that  its  true  object  was  to  lessen  expenses,  to 
advance  the  quality  of  the  coal,  and  to  deliver  it  in  the  mar- 
kets it  was  to  su])ply,  in  the  best  order,  to  the  consumer.  This 
is  denied  by  the  defendants;  but  it  seems  to  us  it  is  imma- 
terial whether  these  positions  are  sustained  or  not.  Admitting 
their  correctness,  it  does  not  follow  that  these  advantages 
redeem  the  contract  from  the  obnoxious  effects  so  strikingly 
presented  by  the  referee.  The  important  fact  is  that  these 
companies  control  this  immense  coal-field ;  that  it  is  the  great 
source  of  supply  of  bituminous  coal  to  the  state  of  New  York 
and  large  territories  westward;  that  by  this  contract  they 
control  the  price  of  coal  in  this  extensive  market,  and  make  it 
bring  sums  it  would  not  command  if  left  to  the  natural  laws 
of  trade ;  that  it  concerns  an  article  of  prime  necessity  for 
many  uses;  that  its  operation  is  general  in  this  large  region, 
and  affects  all  who  use  coal  as  a  fuel ;  and  this  is  accomplished 
by  a  combination  of  all  the  companies  engaged  in  this  branch 
of  business  in  the  large  region  where  they  operate.  The  com- 
bination is  wide  in  scope,  general  in  its  influence,  and  injurious 
in  effects.  These  being  its  features,  the  contract  is  against 
public  policy,  illegal,  and  therefore  void. 

The  illegality  of  contracts  affecting  public  trade  appears  in 
the  books  under  many  forms.  The  most  freciuent  is  that  of 
contracts  between  individuals  to  restrain  one  of  them  from 
performing  a  business  or  employment.  The  subject  was  elab- 
orately discussed  in  the  leading  ease  of  IMitchell  v.  Kejmolds, 
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1  Peero  Willinins  ISl,  to  bo  found  also  in  1  Smilli's  Ijcad. 
Cases  172.  Tlu*  distim'tioii  is  tlu'i'c  taken  wliicli  now  marks 
the  eurrenl  of  judicial  decision  everywhere;  tluit  a  restraint 
upon  a  fi-a<h'  or  employment  which  is  general,  is  void,  Ix-in-^ 
contrary  to  public  interest,  really  beneficial  to  neither  party, 
and  oppressive  at  least  to  one.  "General  restraints  (says 
PiVRKER,  J.)  arc  all  void,  whether  by  bond,  covenant  or  prom- 
ise, with  or  without  consideration,  and  whether  it  be  of  the 
party's  own  trade  or  not;"  citing  Croke  Jam.  oDG ;  2  Buls. 
136;  Allen  67.  To  obtain,  he  says,  the  sole  exercise  of  any 
known  trade  thi'ouf^hout  Kn<;hiiid,  is  a  complete  monopoly, 
and  against  the  policy  of  the  law.  A  reason  given  is  "the 
great  abuses  these  volunlai-y  restraints  ai-e  liable  to,  as,  for 
instance,  from  corporations,  who  were  perpetually  laboring 
for  exclusive  advantages  in  trade,  and  to  reduce  it  into  as  few 
hands  as  possible."  In  reference  to  a  contract  not  to  trade 
in  any  i)art  of  England,  it  is  said,  there  is  something  more 
than  a  presumption  against  it,  because  it  never  can  be  useful 
to  any  man  to  restrain  another  from  trading  in  all  places, 
though  it  may  be  to  restrain  him  from  trading  in  some,  unless 
he  intends  a  monopoly,  which  is  a  crime.  These  principles 
have  been  sustained  in  many  cases  which  need  not  be  cited, 
as  most  of  them  will  be  found  in  Mr.  Smith's  note  to  the  lead- 
ing case.  The  result  of  those  in  which  particular  restraints 
upon  trade  have  been  held  to  be  valid  between  individuals  is, 
that  the  restraint  must  be  partial  only,  the  consideration  ade- 
quate and  not  colorable,  and  the  restriction  reasonable.  Upon 
die  last  rec|uisite,  Tindal,  C.  J.,  remarks  in  Ilomer  v.  Graves, 
7  Bing.  743:— 

"We  do  not  see  how  a  better  test  can  be  applied  to  the 
question  whether  reasonable  or  not  than  by  considering 
whether  the  restraiiit  is  such  only  as  to  atTord  a  fair  protec- 
tion as  to  the  interests  of  the  party  in  favor  of  whom  it  is 
given,  and  not  so  large  as  to  interfere  with  the  interests  of 
the  public.  Whatsoever  restraint  is  larger  than  the  necessary 
protection  of  the  party  can  be  of  no  benefit  to  either;  it  can 
only  be  o])pressive,  and  if  oppressive,  it  is  in  the  eye  of  the 
law  unreasonable.  What  is  injurious  to  the  public  interest  is 
void  on  the  ground  of  public  policy." 

Many  cases  have  been  decided  as  to  what  is  a  rcjusouable 
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restriction  ;im'1  \vli;it  is  not,  and  is  tlici-ffoi-c  void,  but  two 
only  may  be  rd'eiTcd  to  as  illustrations.  In  Mallan  v.  May, 
11  M.  &  W.  G'hi,  a  covenant  not  to  i)ractic('  as  a  dentist  in 
London,  or  in  any  of  llie  places  in  lOn^'land  or  Sctotland,  wliere 
the  plaintilV  iiii{,dit  have  been  pi'aetising  belore  the  exi)lration 
of  the  term  of  service  with  them  was  held  to  be  reasonable 
as  to  the  limit  of  London,  but  unreasonable  and  void  as  to  the 
remainder  of  the  restriction.  So  in  CJreen  v.  Price,  13  M.  &  W. 
695,  a  covenant  not  to  follow  the  perfumery  business  in  the 
cities  of  London  and  Westminister,  or  within  the  di.stance  of 
600  miles  therefrom,  was  good  as  to  the  cities  and  void  as  to 
the  limit  of  GOO  miles.  See  also  Pierce  v.  Fuller,  8  Mass.  223, 
and  Chappel  v.  Brockway,  21  Wend.  158.  An  important  prin- 
ciple stated  in  these  cases  is  that  as  to  contracts  for  a  limited 
restraint  the  courts  start  with  a  presumption  that  they  are 
illegal  unless  shown  to  have  been  made  upon  adequate  con- 
sideration, and  upon  circumstances  both  reasonable  and  use- 
ful. This  presumption  is  a  necessary  consequence  of  the 
general  principle,  that  the  public  interest  is  superior  to  pri- 
vate, and  that  all  restraints  on  trade  are  injurious  to  the  public 
in  some  degree.  The  general  rule  (said  Woodward,  C.  J.) 
is  that  all  restraints  of  trade,  if  nothing  more  appear,  are 
bad :  Keeler  v.  Taylor,  3  P.  F.  Smith  468.  That  case  may  be 
instanced  as  a  strong  illustration  of  the  rule  as  to  what  is  not 
a  reasonable  restriction ;  and  the  principles  I  have  been  stating 
are  recognised  in  the  opinion.  Keeler  agreed  to  instruct  Tay- 
lor in  the  art  of  making  platform  scales,  and  to  employ  him  in 
that  business  at  $1.75  per  day.  Taylor  engaged  to  pay  Keeler 
or  his  legal  representatives  $50  for  each  and  every  scale  he 
should  thereafter  make  for  any  other  person  than  Keeler,  or 
which  should  be  made  by  imparting  his  information  to  others. 
This  was  held  to  be  an  unreasonable  restriction  upon  Taylor's 
labor,  and  therefore  void,  as  in  restraint  of  trade.  Testing 
the  present  contracts  by  these  principles,  the  restriction  laid 
upon  the  production  and  price  of  coal  cannot  be  sanctioned  as 
reasonable,  in  view  of  their  intimate  relation  to  the  public 
interests.  The  field  of  operation  is  too  wide  and  the  influence 
too  general. 

The  effects  produced  on  the  public  interests  lead  to  the  con- 
sideration of  another  feature  of  great  weight  in  determining 
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till'  illi'^'ality  of  the  contract,  to  wit:  tlic  fomhinat ion  rrsortt'd 
to  by  those  five  companies.  Sinjijly  each  iui|j:lit  have  suspcufled 
ilclivcrii's  ami  sales  of  coal  to  suit  its  own  inti-rests,  and 
might  have  raiseil  the  price,  even  thon;j:h  this  might  have 
been  detrimental  to  the  public  interest.  There  is  a  certain 
freedom  which  must  bo  allowed  to  I'vory  one  in  the  manage- 
ment of  his  own  atl'airs.  When  competition  is  left  free,  in- 
ilividual  I'rror  or  folly  will  generally  find  a  correction  in  the 
conduct  of  others.  But  hero  is  a  combination  of  all  the  com- 
panies operating  in  the  Hlossburg  and  Barclay  mining  regions, 
and  controlling  their  entire  productions.  They  have  com- 
bined together  to  govern  the  supply  and  the  price  of  coal  in 
all  markets  from  the  Hudson  to  the  Mississippi  rivers,  and 
from  Pennsylvania  to  the  lakes.  This  combination  has  a  power 
in  its  confederated  form  which  no  individual  action  can  con- 
fi-r.  Tile  public  interest  must  succumb  to  it,  for  it  has  left 
no  combination  free  to  correct  its  baleful  inHuonce.  When 
the  supi)ly  of  coal  is  suspended,  the  demand  for  it  becomes 
importunate,  and  prices  must  rise.  Or  if  the  supply  goes 
forward,  the  price  fixed  by  the  confederates  must  accompany 
it.  The  domestic  hearth,  the  furnaces  of  the  iron  master,  and 
the  fires  of  the  manufacturer,  all  feel  the  restraint,  while 
many  dependent  hands  are  paralyzed,  and  hungry  mouths 
are  stinted.  The  influence  of  a  lack  of  supply  or  a  rise  in 
the  price  of  an  article  of  such  j)rime  necessity,  cannot  be 
measured.  It  permeates  the  entire  mass  of  community,  and 
leaves  few  of  its  members  untouched  by  its  withering  blight. 
Such  a  combinatio<i  is  more  than  a  contract;  it  is  an  offence. 
"I  take  it,"  .said  Gibson,  J.,  "a  comliiiiation  is  criminal  when- 
ever the  act  to  be  done  has  a  necessaiy  tendency  to  prejuilice 
the  public  or  to  oi)pre.ss  individuals,  by  unjustly  subjecting 
them  to  the  power-  of  the  confederates,  and  giving  effect  to 
the  i)urpose  of  the  latter,  wiietlier  of  extortion  or  of  mis- 
chief:" Commonw<'alth  v.  Carlisle,  Brightiy's  Rep.  40.  In 
all  such  eomhiiiations  where  the  purpose  is  injurious  or  un- 
lawful, the  gist  of  the  olVeiicc  is  the  consj)iracy.  Men  can 
often  do  by  the  coinbinat ion  of  many,  what  severally  no  one 
e<>uld  accomplish,  and  e\cn  what  when  doni-  by  one  would  be 
innocent.  It  was  held,  in  the  Commonwealth  v.  I'iherle,  :{  S. 
&  K.  V,  that  it  was  an  indictable  conspiracy  for  a  portion  of  a 
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Gennaii  Liitlu  rati  congregation  to  coiiihinc  and  agrcte  togctlnT 
to  prevent  another  portion  of  lln;  congregation,  by  force  of 
arms,  from  using  the  Englisii  hmguagc!  in  the  worship  of  (Jod 
among  the  congregation.  So  a  confedei-acy  to  assist  a  female 
infant  to  escape  from  li<i-  father's  control  with  a  view  1o 
mari-y  hei-  against  his  will,  is  indictable  as  a  cons])ira(;y  at 
common  law,  while  it  would  have  been  no  criminal  ofVensc!  if 
one  alone  had  induced  her  to  elope  with  and  marry  him: 
Mifflin  V.  Commonwealth,  5  W.  &  S.  461.  One  man  or  many 
may  hiss  an  actor;  but  if  they  conspire  to  do  it  they  may  be 
punished:  per  Gibbon,  C.  J.,  Hood  v.  Palm,  8  Barr  238;  2 
Russell  on  Crimes  556.  And  an  action  for  a  conspiracy  to 
defame  will  be  supported  though  the  words  be  not  actionable, 
if  spoken  by  one:  Hood  v.  Palm,  supra.  "Defamation  by  the 
outcry  of  numbers,"  says  Gibson,  C.  J.,  "is  as  resistless  as 
defamation  by  the  written  act  of  an  individual."  And  says 
CouLTEK,  J.,  "The  concentrated  energy  of  several  combined 
wills,  operating  simultaneously  and  by  concert  upon  one 
individual,  is  dangerous  even  to  the  cautious  and  circumspect, 
but  when  brought  to  bear  upon  the  unwary  and  unsuspecting, 
it  is  fatal:"  Twitchell  v.  Commonwealth,  9  Barr  211.  There 
is  a  potency  in  numbers  when  combined,  which  the  law  cannot 
overlook  where  injury  is  the  consequence.  If  the  conspiracy 
be  to  commit  a  crime  or  an  unlawful  act,  it  is  easy  to  deter- 
mine its  indictable  character.  It  is  more  difficult  when  the 
act  to  be  done  or  purpose  to  be  accomplished  is  innocent  in 
itself.  Then  the  offence  takes  its  hue  from  the  motives,  the 
means  or  the  consequences.  If  the  motives  of  the  confederates 
be  to  oppress,  the  means  they  use  unlawful,  or  the  conse- 
quences to  others  injurious,  their  confederation  will  become 
a  conspiracy.  Instances  are  given  in  the  Commonwealth  v. 
Carlisle,  Bright.  R.  40.  Among  those  mentioned  as  criminal 
is  a  combination  of  employers  to  depress  the  wages  of  jour- 
neymen below  what  they  would  be,  if  there  were  no  resort  to 
artificial  means ;  and  a  combination  of  the  bakers  of  a  town  to 
hold  up  the  article  of  bread,  and  by  means  of  the  scarcity 
thus  produced  to  extort  an  exorbitant  price  for  it.  The  latter 
instance  is  precisely  parallel  with  the  present  case.  It  is  the 
effect  of  the  act  upon  the  public  which  gives  that  case  and 
this  its  evil  aspect  as  the   result  of  confederation;  for  any 
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baker  ini^'lit  chooso  to  hold  up  his  own  briud,  or  coal  (ipiTiitor 
his  i-ojil.  rather  than  to  srll  at  rulintf  prices;  hut  whfii  he 
destroys  iMuiipetitioii  h\'  a  coiiiliiiiatioii  with  othrrs,  thr  public 
can  buy  of  no  one. 

In  Rex.  V.  DcHercn.iuftal.  :!  M.  ^V:  S.  07.  it  was  hebl  to  be  a 
eonsjtiracy   to   combine    to    r.iise    the   public    funds   on    a   par- 
ticular day  by   false   rumors.     Tiie   purpose   itself,  said   Lord 
ELi.KNHouoroii,    is    misciiievous — it    strikes   at   the   price   of   a 
valuable  commodity  in  the  market,  and  if  it  gives  a  fictitious 
price  by  means  of  false  rumors,  it  is  a  fraud  levelled  against 
the  public,  for  it  is  against  all  such   as  may   possibly   have 
anything  to  do  with  the  funds  on  that  particular  day.     Every 
"corner,"  in  the  language  of  the  day,  whether  it  be  to  affect 
the  price  of  articles  of  commerce,  such  as  breadstufTs,  or  the 
price  of  vendible  stocks,  when  accomplished  by  confederation 
to  raise  or  depress  the  price  and  ojjcrate  on  the  markets,  is  a 
conspiracy.     The  ruin  often  spread  abroad  by  these  heartless 
conspiracies  is  indescribable,  freciuently  filling  the  land  with 
starvation,  poverty  and  Avoe.     Every  association   is  criminal 
who.se  object  is  to  raise  or  depress  the  price  of  labor  beyond 
what  it  would  bring  if  it  were  left  without  artificial  aid  or 
stimulus:   Rex  v.  Byerdike,   1   M.  &  S.   179.     In  the  case  of 
such  associations  the  illegality  consists  most  frecjuently  in  the 
means  employed  to  carry  out  the  object.     To  fix  a  standard 
of  prices  among  men  in  the  same  employment,  as  a  free  bill, 
is  not  in  it.self  criminal,  but  may  become  so  when  the  parties 
resort  to  coercion,  restraint  or  penalties  upon  the  employed 
or  employ.-rs,   or  what   is  worse,   to   force   of  arms.      If  the 
means   be   unlawful   the   combination   is   indictable:   Common- 
wealth V.  Hunt,   }  M.tc.  111.     A  conspiracy  of  journeymen  of 
any   trad.-  or  handicraft  to  raise  the  wages  by  entering  into 
combination  to  coerce  journeymen  and   master  workmen   em- 
ployed  in   th.-  saiiif   branch   of  industry  to  conform   to   rules 
adopted   by  such   c()mbination   for  the   purpose   of  regulating 
the  jirice  of  labor,  and  carrying  such  rules  into  effect  by  overt 
acts,  is  indictable  as  a  misdemeanor:  :{   Whart.,  ('.  L.,  citing 
The    People    v.    Eishbec,    14    Wend.    !».      Without    multiplying 
examples,  these  are  sufllcient   to  illustrate  the  true  aspect  of 
the  ejise  before  us,  and  to  slmw   that   a  coudjination  .such  as 
these  c«)nij)anies  enterecl  into  to  conlrol  the  supiily  and  price 
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of  the   ni().s.sl)ur<,'  and    iiarclay   rcf^ioiis   is  illc^^'al   and   llic   con 
tract  therefore  void. 

A  seeond  (luestioii  is,  wlicther  the  hill  drawn  in  this  ease 
by  the  general  sales  agent  on  the  Barclay  Coal  Company  in 
favor  of  the  Morris  Coal  Company  to  equalize  prices  upon  a 
settlement  under  the  contract,  is  such  an  independent  cause 
of  action  as  will  support  the  suit.  When  a  bill,  note  or  bond 
is  but  an  instrument  to  execute  an  illegal  contract,  it  is  taintc^d 
by  the  illegality  and  cannot  be  recovered.  The  illegal  consid- 
eration enters  directly  into  the  instrument,  and  is  followed  up 
because  the  law  w'ill  not  permit  itself  to  be  violated  by  mere 
indirection.  This  is  the  principle  mentioned  in  the  cases  of 
Stears  v.  Lashley,  6  Term  Rep.  61 ;  Swan  v.  Scott,  11  S.  & 
R.  164;  Stanton  v.  Allen,  5  Denio  434;  Fisher  v.  Bridges,  3 
E.  &  B.  642;  Lestapies  v.  Iiigraham,  5  Barr  82.  In  the  last 
case,  GrosoN,  C.  J.,  says:  "The  solemnity  of  the  security 
would  not  preclude  an  inquiry  into  the  consideration  of  it 
had  it  been  illegal;"  and  in  Swan  v.  Scott,  Dunc.\n,  J.,  said 
of  a  bond,  the  consideration  of  which  grew  out  of  an  illegal 
transaction,  "there  the  illegal  consideration  is  the  sole  basis 
of  the  bond,  and  there  can  be  no  recovery."  In  the  present 
case  the  bill  itself  refers  directly  to  the  equalization  account, 
and  was  given  in  immediate  execution  of  the  contract.  This 
being  the  case,  it  is  distinguishable  from  Fackney  v.  RejTious, 
4  Burrows  2065 ;  Petrie  v.  Ilannay,  3  Term  R.  418 ;  Warner  v. 
Russell,  1  Bos.  &  Pul.  295 ;  Lestapies  v.  Ligraham,  supra; 
Thomas  v.  Bracey,  10  Barr  164 — cases  where  the  action  was 
not  upon  the  illegal  contract,  or  upon  an  instrument  in  execu- 
tion of  it,  but  was  founded  upon  a  new  consideration.  The 
distinction  is  well  stated  by  Judge  W.\snTNGTON,  in  Toler  v. 
Armstrong,  3  Wash.  C.  C.  R.  297,  atSrmed  in  the  Supreme 
Court  U.  S.,  11  Wheat.  258.  The  present  case  is  free  of  diffi- 
culty, the  money  represented  by  the  bill  arising  directly  upon 
the  contract  to  be  paid  by  one  party  to  another  party  to  the 
contract  in  execution  of  its  terms.  The  bill  itself  is  therefore 
tainted  by  the  illegality,  and  no  recovery  can  be  liad  upon  it. 

The  judg^mcnt  is  therefore  a-ffirnud. 
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CFA'TRAL    OTIIO    SALT    CO.    v.    nrTIIRIH 

(Suprnu.'  Cdurt    of  Oliio.    ISSO.     :!:i  (Hi.   St.  (i(i(i.) 

Error  to  the   District  ('(nirt   of  Mii.skinj^uin   county. 

The  original  action  was  ])ron<:lit  in  tlic  Court  of  Common 
Pleas  of  Muskingum  county  hy  the  plainlilT  in  error  against 
defendant  in  error,  to  rerovcr  the  jjosscssion  of  a  tliousand 
barrels  of  salt.  An  order  of  delivery  was  issued  to  the  shcrilT 
of  said  county,  'i'lic  dcfrndanl,  by  answer,  denied  the  right 
of  the  plaintilT  to  the  possession  of  the  property,  and  l)y 
cross-petition  alleged,  among  other  things,  that  the  contract 
under  which  the  ])laintifF  claimed  was  illegal  and  void,  and 
prayed  for  an  injunction,  restraining  the  plaintitV  from  inter- 
fering in  any  maimer  with  the  proj)erty  in  dispute.  The  salt 
in  (|uestion  was  niannt'nctured  by  defendant  at  his  salt  fur- 
nace, known  as  the  Harrison  furnace,  in  the  Muskingum 
valley.  The  plaintilT  is  an  unincorporated  association  of  salt 
manufacturers,  doing  business  in  the  Muskingum  and  Hocking 
valleys,  formed  for  the  purpose  of  controlling  the  manufacture 
and  sale  of  salt  in  those  valleys,  and  is  composed  of  thirty  or 
more  parties,  engaged  separately  and  independently  in  the 
manufacture  of  salt.  The  articles  of  association  are  in  writ- 
ing, of  which  the  following  is  a  copy: 

"We,  the  undersigned,  owners  of  and  lessees  of  the  salt 
furnaces  of  the  jMuskingum  and  Hocking  valleys,  for  the 
puri)Ose  of  regulating  the  prices  and  sustaining  the  (juality  of 
salt  made  by  and  for  us,  do  hereby  agree,  and  do  bind  our- 
selves, each  with  and  to  the  others;  jointly  and  severally,  and 
our  heirs,  executors,  administrators,  and  assigns,  to  the  terms 
and  conditions  of  the  following  contract,  to  wit :  We  agree 
that  from  this  fifteenth  day  (l^th)  of  September,  1871,  ajid 
for  a  period  of  five  years  from  the  above  date,  we  do  hereby 
form  ourselves  into  an  association  for  the  sale  and  transporta- 
tion of  salt. 

"The  association  shall  be  called  ami  known  by  the  name  of 
the  Central  Ohio  Salt  Company. 

"The  oflicers  of  the  company  shall  consist  of  a  president 
and  five  directors;  two  of  the  said  directors  .«hall  be  chosen 
from  the  Hocking  valley  ami  two  mor(>  frojn  the  Muskingum 
valley,  and  one  from  (luernsey  vounty,  Ohio. 
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"The  aiwiual  niccliiij^  ol'  tlu'  company  shall  he  hohhii  at 
the  company's  olTieo,  on  the  second  Tuesday  of  May  of  car  h 
year,  for  the  eU'ction  of  directors  and  the  transaction  of  such 
other  business  as  may  coiim'  bffoi-c  tlic  meeting,  except  tliat 
the  first  election  shall  be  held  inimcdiately  after  the  organ- 
ization of  the  association,  at  such  time  and  [Ancv  as  may  be 
agreed  upon  by  the  members  of  the  association. 

"The  representation  of  the  stockholders  shall  be  one  vote 
to  each  furnace. 

"It  shall  be  the  duty  oi"  the  directors  to  regulate  the  price 
and  grades  of  salt,  and  settle  all  disputes  and  questions  in 
regard  to  the  same ;  also  to  employ  an  agent  or  agents,  who 
shall  be  governed  by  them  in  all  matters  pertaining  to  the 
business  of  the  company.  The  directory  shall  require  a  satis- 
factory bond  from  the  agents  for  the  faithful  discharge  of  his 
or  their  duties,  and  safe-keeping  of  the  funds  of  the  company 
while  in  his  possession. 

"A  majority  of  the  board  of  directors  shall  constitute  a 
quorum  to  do  business. 

"The  manner  and  time  of  receiving  and  distributing  salt 
shall  be  under  the  control  of  the  directory. 

"All  salt  made  or  owned  by  the  members  of  tliis  associa- 
tion shall  be  branded  as  the  directors  may  require,  and  be- 
comes the  property  of  the  company  when  packed  out  in 
barrels. 

"Each  member  of  the  association  binds  himself  to  sell  salt 
only  at  retail,  and  then  only  to  actual  consumers  at  the  place 
of  manufacture,  and  at  such  prices  as  may  be  fixed  by  the 
directors  from  time  to  time. 

"And  it  is  further  agreed  by  the  members  of  this  associa- 
tion, that  in  case  of  any  sale,  lease,  or  other  disposition  of 
any  furnace  or  furnaces  now  owned,  operated,  or  controlled 
by  them,  such  sale,  lease,  or  transfer,  shall  be  subject  to  each 
and  all  of  the  conditions  of  this  agreement,  and  the  vendee 
or  lessee  shall  at  once  become  a  member  of  this  association. 

"For  the  faithful  performance  of  the  covenants  and  stipu- 
lations herein  named,  we  do  severally  bind  ourselves,  ex- 
ecutors, heirs,  administrators,  and  assigns,  to  the  association 
in  the  sum  of  two  thousand  dollars  ($2,000),  which  sum  shall 
be  taken  as  licjuidatcd  damages,  to  be  paid  by  any  party  who 
may  fail  in  such  faithful  performance. 
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"'This  oontrnct  mny  bo  aniPiidt'd  by  a  two-thirds  vote  of 
tlu'  iiit'inbcrs  of  this  assoi-iatioii. 

"Ill  casi'  of  any  removal,  resignation,  or  (bath  of  any 
member  of  the  directory,  it  sliall  be  tlie  duty  of  the  associa- 
tion to  eb'et  some  one  to  till  the  vacancy  without  delay. 

"In  testimony  whereof,  we  have  hereunto  subscribed  our 
names  and  atlixed  our  seals,  this  .{Ist  day  of  August,  1871. 

"Salina  Salt  and  Coal  Co.  [Si:.m..|  By  (J.  T.  Gould. 
Hocking  Valley  Coal  &  Salt  Co.,  by  .John  McCracken,  Acting 
Director. 

E.  yi.  Scott.     [Sp:.\l.]  15(11.  C.  Converse. 

Henry  Krigbaum.  Abraham    Morrison. 

J.  R.  Patterson.  S.   A.   Guthrie. 

John  T.  Havener.  George    McClure. 

Jesse  S.  Baker.  C.  Kinsel. 

Janie.s  IMoore.  H.   lilandy. 

John  Stevens.  Hiram   Cowell. 

S.  II.  Guthrie.  Caleb    Wilson,    Sen. 

(\   r.allou. 

■|,  James  Morrison,  for  myself  and  Charles  Stone,  do 
hereby  agree  to  pay  to  the  directors  of  the  Central  Ohio  Salt 
Company  ten  cents  per  barrel  for  all  the  salt  that  we  shall 
manufacture  and  sell,  so  long  as  the  said  company  shall  keep 
the  price  at  not  less  than  one  dollar  ami  seventy-five  cents  per 
barrel,  at  Zancsville,  Ohio,  for  the  term  of  five  years  from 
this  date,  and  we  do  bind  ourselves  to  be  governed  by  the 
Central  Ohio  Salt  Company's  rates,  and  not  to  undersell  them 
at  any  time  during  said  term  of  five  years. 

"September  27,   1871.  James    ]\Iorrison. 

"W.  0.  Sherwood.  William    Sherwood. 

E.  M.  Stanl»erry.  Haveiu'r    &,    Benjamin. 

C.  Wil.son,  Jr.  J.   W.  Kinzel. 

E.  Sherwood.  Henry    Stainbrook. 

B.  Wil.son.  B.    Kinzel. 

S.  H.  (iuthrie,  Agent  Harrison  l'\irnacc,  and  for  iiis  wife." 

"Amended  September  7,   1871  : 

"It  is  understood  and  agreed,  that  the  jx-naity  in  the  fore- 
going article  of  association  (of  $2,000)  shall  only  apply  to 
each  individual   who   may   violate  the  same. 

"These   articles   of   association    shall    not   be    binding   upon 
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any  until  all  the  salt-makers  and  lessco.s  in  Ilockiiif?  and 
Muskinfi:uni    vailfys   have   sijjrncd    tin'    sarao. 

"Joseph  Kelly,  Jonathan  I'.arncs,  Josejth  Iltrrald,  to  have 
privilefje  of  retailing  salt  at  my   mill." 

The  ease  made  hy  Uic  eross-petit ion  of  dcd'endaiil  was  tried 
in  the  eoui-t  ol"  coiiiinon  pleas,  where  a  decree  was  rendered 
in  his  favor.  On  apix-al  to  the  district  court  a  like  decree  was 
rendered. 

On  the  trial,  testimony  was  offered  siiowing  that  salt  manu- 
factured in  other  localities  was  placed  in  the  same  markets 
witli  the  salt  under  the  control  of  the  plaintiff,  and  also,  that 
the  association  does  not  include  all  the  manufacturers  of  Salt 
witiiin  tiie  valleys  of  the  Muskinf,'um  and  Hocking  rivers.  It 
also  appears  that  defendant,  for  some  time  after  the  organiza- 
tion of  the  plaintiff,  complied  with  the  terms  of  the  articles, 
but  afterward  refusing  to  deliver  to  the  company,  salt  manu- 
factured by  him,  the  original  action  was  brought  to  enforce 
the  agreement. 

McIlvane,  C.  J.  The  only  ciuestions  made  in  the  argu- 
ment of  this  case  relate  to  the  validity  of  the  contract  of 
association.  No  objection  has  been  made,  in  this  court,  or  the 
courts  below,  as  to  the  nature  of  the  relief  sought  by  the 
cross-petition  of  defendant,  and  that  (juestion  has  not  been 
considered.  That  all  contracts  in  partial  restraint  of  trade 
are  not  void  as  against  public  policy,  is  too  well  settled  to  be 
gainsaid;  while,  on  the  other  hand,  it  is  as  fully  established, 
as  a  general  rule,  that  contracts  in  general  restraint  of  trade 
are  against  public  policy,  and,  therefore,  absolutely  void. 
Ui)on  the  authorities,  however,  the  line,  between  such  as  are 
void  and  those  that  are  binding,  is  not  very  clearly  defined. 

Public  policy,  unquestionably,  favors  competition  in  trade, 
to  the  end  that  its  commodities  may  be  afforded  to  the  con- 
sumer as  cheaply  as  possible,  and  is  opposed  to  monopolies, 
which  tend  to  advance  market  prices  to  the  injury  of  the 
general  public. 

We  think  the  contract  before  us  should  not  be  enforced. 
By  it  all  the  salt  manufacturers  (with  one  or  two  exceptions) 
in  a  large  salt-producing  territory,  and  whose  aggregate  an- 
nual ])roduct  is  about  140,000  barrels,  have  combined  for  the 
expressed   purpose    of   regulating   the    "price    and   grade    of 
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sjilt. "  A  board  of  (iiri'ftors  is  chosi'ii.  All  salt  madt-  oi-  owned 
hy  tlio  iiuMulnTs.  as  soon  as  j)ack('tl  into  Itarirls.  is  plact'd 
nndor  tlie  control  of  the  directors.  "Tlu'  nKniiui-  and  time 
of  receiving'  and  «iistril»ntin^  salt  sliall  he  nndir  tlic  control 
of  the  directory."  "  Kach  nienihcr  of  the  association  hinds 
himself  to  sell  salt  oidy  at  retail,  and  then  only  to  actual  con- 
sumers, at  the  place  of  manufacture,  and  at  such  prices  as 
may  he  fixed  by  the  directors  from  time  to  time."  The  direc- 
tors make  monthly  reports  of  sales,  and  pay  over  the  pro- 
ceeds to  the  members,  in  proportion  to  the  amount  of  salt 
received  from  each. 

The  clear  tendency  of  such  an  agreement  is  to  establish  a 
monopoly,  and  to  destroy  competition  in  trade,  and  for  that 
reason,  on  grounds  of  public  policy,  courts  will  not  aid  in  its 
enforcement.  It  is  no  answer  to  say  that  competition  in  the 
salt  trade  was  not  in  fact  destroyed,  or  that  the  price  of  the 
commodity  was  not  unreasonably  advanced.  Courts  will  not 
stop  to  inquire  as  to  the  degree  of  injury  inflicted  upon  the 
j)ublic;  it  is  enough  to  know  that  the  inevitable  tendency  of 
such  contracts  is  injurious  to  the  public. 

Nor  is  this  agreement  witliin  the  principle  which  permits 
a  person  to  bind  himself  not  to  engage  in  trade  at  a  particular 
place.  Here  the  restraint  was  general.  A  member  of  this 
association,  under  this  agreement,  could  not  engage  in  the 
traffic  at  any  place  during  the  life  of  the  association,  except 
only  to  retail  to  actual  consumers,  at  the  place  of  manufac- 
ture, and  then  only  from  salt  in  bulk,  ami  at  the  price  named 
by  the  company. 

It  is  also  claimed,  on  behalf  of  the  plaintilV,  that  this  agree- 
ment does  not  affect  the  right  of  the  members  to  coiitinue  the 
industry  in  which  they  are  engaged  without  restraint;  that 
the  company  can  not  control  or  limit  the  (|uantity  of  salt  to 
be  manufactureil,  and.  therefore,  the  contiait  does  not  in- 
juriously affect  the  inti-rest  of  labor.  We  think  that  the 
provision  that  "the  manner  and  time  of  receiving  and  dis- 
tributing salt  shall  Ix-  under  the  control  of  the  directory," 
confers  »ii)on  the  company  ample  powci-  to  cMubarrass  the 
freedom  of  the  members  as  to  the  ((uantity  of  salt  which  they 
might  wish  to  manufacture.  There  is  no  agrccmrnt  that  the 
company  will  receive  all  the  salt  manufactured,  and  at  the 
time  when  it  may  be  ready  for  sale. 
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On  the  whole  case,  we  are  clearly  of  opinion  that  this  agree- 
ment is  void  as  against  public  policy. 
Judgment  affirmed.^'' 


PEOPLE   V.   SHELDON 

(Court  of  Appeals  of  New  York,  1803.    139  N.  Y.  251.) 

Appeal  from  the  affirmance  by  the  general  term,  fifth  de- 
partment, of  judgment  of  conviction  in  the  Niagara  county 
sessions  on  indictment  for  conspiracy.  The  indictment  set 
forth  an  agreement  between  the  defendants  and  others,  com- 
prising all  the  retail  coal  dealers  in  the  city  of  Lockport, 
except  one,  entered  into  in  March,  1892,  to  organize  the  Lock- 
port  Coal  Exchange,  which  agreement  was  as  follows: 

"Constitution  and  By-Laws. 

"Name.  The  name  of  this  exchange  shall  be  the  Lockport 
Coal  Exchange. 

"Objects.  The  objects  of  this  exchange  shall  be  to  foster 
trade  and  commerce  in  coal,  wood,  and  all  the  products  apper- 
taining to  the  same;  to  protect  and  secure  freedom  from 
unjust  and  unlawful  exactions;  to  diffuse  accurate  and  re- 
liable iufonnation  as  to  the  retail  coal  trade,  and  of  the 
responsibility  and  standing  of  customers,  and  other  matters, 
among  its  members,  for  their  mutual  protection  and  benefit; 
to  settle  differences  between  its  members;  to  produce  uniform- 
ity and  certainty  in  the  customs  and  usages  of  such  trade ; 
to  promote  a  more  enlarged  and  friendly  intercourse  between 
merchants  and  dealers  in  coal  and  wood;  and  to  provide, 
establish,  and  maintain  such  rules  and  regulations  as  may  be 
proper  and  necessary  for  the   mutual   co-operation,   interest, 

86 — Vulcan    Powder    Co.    v.    Her-  boat   lines  combined  and  agreed  to 

cules  Powder  Co.,  96  Cal.  510  (com-  have  prices  fixed  by  a  committee), 
bination    of    powder    manufacturers  In     Sayre     v.     Louisville     Union 

—price    fixed);     Pittsburg    Carbon  Ben.  Assn.,  1  Duval  (Ky.),  143  (the 

Co.    V.    McMillin,    119    N.    Y.    46;  association    of    proprietors    of    boat 

Hooker  v.  Vandewater,  4  Denio   (N.  lines  was  held  valid,  but  the  by-law 

Y.),  349    (proprietors  of  boat  lines  which  provided  for  a  fine  if  freight 

combined   and    fixed    prices,   subject  were  carried  for  less  than  the  estab- 

to    change);     Stanton    v.    Allen,    5  lished  rate  was  illegal). 
Denio  (N.  Y.),  434   (proprietors  of 
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and  protection  of  tho  retail  doalors  in  coal  and  wood  in  the 
city  of  Lockport.  and  in  furtlwrinj:  the  coal  trade  interests 
generally.  It  shall  he  the  duty  of  all  nicndiers  to  strictly 
obey  all  thi-  jirovisions  of  the  eoiistiliit ion.  hy-laws.  and  reso- 
lutions of  the  exchan{i:e.  and  perniit  to  the  secretary  the  free 
exercise  of  the  duties  imposed  upon  him  in  enforeins  them. 

"Ofiieers.  The  officers  of  the  exchange  shall  be  a  president 
and  a  vice  president,  who  shall  he  elected  hy  the  exchange, 
and  who  shall  be  members  of  the  exchange,  and  also  a  secre- 
tary and  treasurer,  elected  by  the  exchange.  The  officers 
shall  hold  office  for  the  term  of  one  year,  and  until  their 
successors  are  elected  and  shall  have  duly  (pialitied;  and  any 
officer  may  be  removed  from  office  by  the  five-sixths  vote  of 
all  the  members  of  the  exchange,  at  any  regular  or  special 
meeting  thereof. 

"Committees.  There  shall  be  such  committees  as  the  presi- 
dent of  the  board  of  trustees  may  from  time  to  time  designate. 

"President  and  Vice  President.  The  president  shall  preside 
at  all  meetings  of  the  exchange,  or,  in  his  absence,  the  vice 
president.  In  the  absence  of  the  president  and  vice  president, 
a  presiding  officer  shall  be  chosen  from  the  members  of  the 
exchange.  The  president  shall  be,  ex  officio,  a  member  of  all 
committees. 

"Secret-ary.  The  secretary  shall  not  be  a  member  of  the 
exchange,  nor  in  any  manner  personally  interested  in  the  coal 
trade.  He  shall  be  elected  by  at  least  a  five-sixths  vote  of  all 
the  members  of  the  exchange  at  a  regular  or  special  meeting, 
due  notice  of  said  intended  election  having  been  sent  by  mail 
to  each  member,  at  his  regular  business  address,  at  least  five 
days  previous  to  the  meeting.  The  secretary  shall  keep  a 
record  of  the  meetings  of  the  exchange,  a  register  of  its  mem- 
bers, officers,  and  committees,  and  conduct  all  correspondence 
of  the  exchange,  and  perform  such  other  duties  in  connection 
with  his  office  as  may  be  imposed  upon  him  by  tho  exchange. 
He  shall  instantly  investigate  all  charges  preferred  against 
the  members  of  the  exchange,  on  all  well-founded  suspicions, 
without  fear  or  favor,  and  conduct  the  investigation,  both  to 
obtain  proof,  and  when  presented  before  the  cixchange,  and 
shall  render  his  decision  in  each  casi'  to  the  exchange  within 
ten  days  from  the  date  on  which  charges  are  made,  unless 
further   time   is   given    him    by    llie   exchange.      He   shall    be 
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permitted  to  see  any  portion  of  the  books  of  any  member, 
when  in  pursuit  of  evidence  of  wrongdoing,  and  may  demand 
an  afiidavit,  when  he  thinks  necessary,  to  refute  or  sustain  a 
specific  charge.  He  shall  also  collect  material  for,  and  com- 
pile, a  list  of  persons  who  are  poor  pay,  for  the  mutual  pro- 
tection and  benefit  of  the  members  of  the  exchange.  lie  shall 
also  be  the  keeper  of  the  seal  of  the  exchange,  and  receive 
such  salary  as  may  be  determined  upon  by  the  exchange. 
Before  the  secretary  shall  enter  upon  the  duties  of  his  office,  he 
shall  make  oath  that  he  will  honestly  and  fearlessly  perform 
the  duties  prescribed  by  the  constitution  and  by-laws,  and 
that  he  will  keep,  in  honor  and  secrecy,  any  and  all  informa- 
tion by  him  acquired,  regarding  the  business  of  the  various 
members,  as  he  from  time  to  time  may  investigate  them,  ex- 
cept any  facts  connected  with  any  violation  of  the  laws  of 
the  exchange  which  the  exchange  or  any  member  is  entitled 
to  know.  If  practicable,  the  secretary  shall  be  a  notary  public. 
The  secretary  shall  not  disclose  to  any  member  of  the  exchange 
any  information  regarding  any  investigation,  while  he  is  mak- 
ing the  same. 

"Treasurer.  The  treasurer,  who  shall  also  be  the  secretary, 
shall  have  charge  of  the  funds  of  the  exchange,  disburse  the 
same  on  the  order  of  the  board  of  trustees,  countersigned  by 
the  president,  and  shall  report  at  all  regular  meetings,  and 
his  accounts  shall  be  open  for  proper  inspection  at  all  proper 
times.  He  shall  give  bonds  for  the  proper  protection  of  the 
exchange. 

"Membership.  The  exchange  shall  be  composed  of  active 
and  associate  members.  Active  members  shall  comprise  any 
retail  coal  dealer,  firm,  or  company  who  has  a  yard  or  dock, 
and  the  usual  appliances  for  doing  a  coal  business,  in  tlie  city 
of  Lockport.  Associate  members  shall  comprise  any  individ- 
ual, company,  or  firm  that  sells  coal  in  the  villages  around 
Lockport,  and  who  approves  the  objects  of,  and  agrees  to 
co-operate  with,  the  exchange.  Associate  members  shall  pay 
an  annual  fee  of  five  dollars,  and  shall  have  all  the  privileges 
of  active  members,  except  the  right  of  voting. 

"Discipline.  If  a  member  is  charged  with  violating  any 
provision  of  these  by-la\\'s,  or  any  rule  or  resolution  of  the 
exchange,  or  of  being  guilty  of  conduct  unbecoming  a  mem- 
ber, or  prejudicial  to  its  interests,  or  of  giving  short  weight 

Kales  B.  of  T.  Vol.  U—i 
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or  ()vt'r\v(Mj:ht.  In*  shall  hv  sumnioiicd  htfon'  the  secretary  to 
answtT  the  rharf?i\  11",  upon  the  cliargi'  and  defense  being 
lu'ard  by  the  sciTctary,  he  shall  decidr  to  sustain  the  charfre, 
the  member  shall  be  deelarrd  'in  default;'  and  the  nuiiibtr 
shall  ho  eonsidered  to  be  'in  default'  until  five-sixths  of  all 
the  members,  at  a  regular  or  special  meeting,  shall  vote  to 
reinstate  him  as  a  member  of  the  exehange,  in  good  standing. 
A  member  who  shall  be  declared  'in  default'  shall  absolutely 
and  irrevocably  forfeit  all  rights  to  all  money,  property,  or 
otlier  value  held  by  the  exchange,  as  its  own  or  in  trust,  and 
shall  also  forfeit  all  rights  of  membership  in  the  exchange, 
unless  he  be  reinstated  Ln  good  standing;  and  no  member 
shall  be  so  reinstated  except  by  a  five-sixths  vote  of  all  mem- 
bers of  the  exchange  at  a  regular  or  special  meeting  assembled 
after  proper  notice,  and  only  after  depositing  with  the  treas- 
urer .$100  as  fee  for  renewal  of  membershij).  When  a  member 
shall  be  accused  by  tlie  secretary,  in  any  open  meeting  of  the 
exchange,  of  having  violated  any  provision  of  this  constitution 
and  by-laws,  or  of  any  resolution,  and  evidence  is  lacking  to 
absolutely  refute  or  sustain  the  charge,  it  shall  be  obligatory 
upon  such  member  to  make  proper  affidavit  that  he  has  in  no 
instance  sold  or  delivered  coal  for  which  he  has  not  received 
the  full  price  at  which  the  majority  of  the  other  members 
were  selling  coal  of  the  same  size  at  the  same  time,  and  that 
he  has  not,  directly  or  indirectly,  given  any  rebate,  commis- 
sion, or  other  concession  ecjuivalent  to  cash,  thereby  actually 
reducing  the  established  market  price  made  by  the  Lockport 
Coal  pjxchange,  ami  that  not  less  than  two  thousand  and  not 
more  than  two  thousand  pounds  have,  in  liis  knowledge,  been 
sold  by  himself,  his  partner,  or  his  employes,  or  delivered  as  a 
ton.  Resignations  shall  be  nuide  in  writing  to  the  president 
or  secretary,  and  he  referred  to  the  hoard  of  trustees  for  their 
action;  but  no  resignation  will  be  accepted  until  all  dues, 
fines,  charges,  and  [lenalties  against  such  member  shall  have 
been  \)n\d  and  set  tied.  When  the  exchange,  or  secretary 
thereof,  shall  declare  a  member  'in  default,'  the  secretary 
shall  notify  every  inember  of  the  exchange  by  mail,  and  such 
notice  shall  be  autlioritative.  When  ;i  meiid)er  defies  the 
exchange  by  persistent  wrongdoing,  and  is  declar«'d  'in  de- 
fault' and  persistent,  the  secretary  shall   notify  the  shippers 
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of  coal  to  till'  Ijoi'kpoft  market  tliat  llic  said  ini'inljcr  is  'in 
default'  and  persistent,  and  for  this  reason  is  not  entitled  to 
the  i»i-ivilej?es  of  inetidiership  in  the  Ijoekport  t'xehange. 

"Election  of  Jleinbers.  A  candidate  for  menibership  shall 
be  proposed  in  writing  by  a  inenibei-  at  a  regidar  meeting  of 
the  exchange,  and  be  recommended  by  two  memlx-rs  in  good 
standing,  and  at  the  next  succeeding  regular  meeting  be  voted 
upon.  A  two-thii'ds  vote  of  the  members  of  the  exchange 
shall  be  recpiisite  to  elect. 

"Price  of  Anthracite  Coal.  The  price  of  coal  at  retail, 
shall,  as  far  as  practicable,  be  kept  uniform,  and  it  shall 
require  a  five-sixths  vote  of  all  members  of  the  exchange,  at 
any  meeting,  to  advance  or  reduce  the  retail  price  of  coal,  and 
no  price  shall  be  made  at  any  time  which  amounts  to  more 
than  a  fair  and  reasonable  advance  over  wholesale  rates,  or 
that  is  higher  than  the  current  prices  of  the  exchanges  at 
Rochester  or  Buffalo,  when  figured  upon  corresponding  freight 
tariff;  but  at  no  time  shall  the  price  of  coal  at  retail  exceed 
one  dollar  above  the  costs  of  the  same  at  wholesale,  except  by 
the  unanimous  vote  of  all  the  members  of  the  exchange.  All 
votes  upon  the  price  of  coal  shall  be  viva  voce.  The  sale  of 
coal  shall  be  through  the  nominal  channels  of  the  trade. 
Soliciting  shall  be  discouraged,  and  no  club  orders  of  asso- 
ciated buyers,  to  reduce  prices,  shall  be  considered  or  accepted. 
No  member  shall  employ  any  person  temporarily  to  solicit 
orders,  either  on  salary  or  on  commission,  and  no  signs  indicat- 
ing, 'Orders  taken  for  coal,'  shall  be  displayed  at  groceries  or 
other  'outside  places,'  and  no  habitual  orders  for  second  par- 
ties shall  be  received  or  filled  when  sent  in  by  such  agencies, 
whether  on  commission  or  other  form  of  reciprocity,  or  only 
as  a  matter  of  friendship.  Except  that  each  member  may 
have  one  place  for  taking  orders,  in  addition  to  his  regular 
yard  office. 

''^leetings.  The  annual  meeting  of  the  exchange  shall  be 
held  on  the  first  Monday  of  April  of  each  year.  The  regular 
meeting  shall  be  held  on  the  first  Monday  of  each  month. 
Special  meetings  may  be  called  by  the  president,  or  upon  the 
written  request  of  three  members,  which  request  shall  be  sent 
to  the  secretary,  stating  the  object  of  such  meeting;  and  the 
notices  of  any  special  meeting  shall  state  the  object  of  the 
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snino,  niul  no  otlior  business  sliall  hv  transacted  at  such  nioct- 
ing.  At  all  nuM'tings  of  the  exehanfre.  seven  nienibors  shall 
constitut*'  a  (luoruin ;  but  this  shall  not  authorize  them  to 
transact  any  business  whieh,  inider  the  constitution  and  by- 
laws, recjuires  the  vote  of  a  greater  mnnber  of  tlir  incnibers. 
Any  member  may  be  represented  at  a  meeting  by  an  author- 
i/etl  person  connected  with  his  business,  and  sudi  jxTson 
shall  be  entitled  to  the  privileges  of  such  incinliti-.  Any 
vacancies  in  any  of  tlu>  oflicial  positions  of  the  exchange  shall 
be  tilled  by  the  board  of  trustees,  when  ordered  by  the  presi- 
dent, (or  in  his  absence  by  the  vice  president,)  within  two 
weeks  after  such  vacancy  occurs,  or  as  soon  thereafter  as 
practicable. 

"Menibersliip  Fee.  There  shall  bi'  a  membership  fee  of  one 
hundred  dollars  to  be  paid  to  the  secretary  by  each  nn-mber 
at  the  time  of  signing  the  constitution  and  by-laws,  and  during 
the  first  week  of  each  month  the  fuither  sum  of  five  dollars 
for  current  expenses.  At  the  end  of  tiie  year,  upon  vote  of 
the  exchange,  there  shall  be  returned  to  such  member  the  full 
amount  of  such  monthly  payment  so  paid  in  by  the  members, 
less  the  proper  proportion  due  for  each  member  for  the  current 
expenses  of  the  exchange,  which  amount  shall  be  deducted 
from  each  by  the  secretary.  Any  member  of  the  exchange, 
retiring  from  the  coal  business  in  Lockport  in  good  standing 
with  the  exchange,  shall  be  entitled  to  receive  from  the  treas- 
urer the  original  amount  ])aid  in  by  said  mcndjcr  for  member- 
ship,— that  is,  one  hundred  dollars, — less  any  assessment  for 
expenses  or  dues  that  may  proj)t-rly  belong  to  such  member 
to  pay,  uj)on  filing  an  aOidavit  with  the  secretary  that  the  said 
member  has  absolutely  witliilrawn  from  all  dirtct  or  indirect 
interest  in  coal  business  in  Lockport,  and  that  dui'ing  his  term 
of  mendjcrshij)  he  has  not  violated  any  of  the  i)rovisions  of 
the  constitution  and  by-laws  or  resolutions  of  the  Lockport 
Coal   Exchange. 

"Order  of  liusiness.     At    all   n tings  of  the  exchange,  the 

order  of  businesH  shall  be:  Calling  of  roll;  reading  of  min- 
utes; |)roposal  of  mendiership;  re[)oi-ts  of  committees;  com- 
munications, bills,  or  rn)tices;  unfinished  business;  miscella- 
neous business.    This  order  of  business  m.iy  he  suspended  at  any 
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meeting'  of  tlic  oxcliaiif^c  hy  a  vole  of  two-thirds  of  the  members 
present. 

"Records  and  Minutes.  The  minutes  and  reeords  of  tlie 
exeluinge  shall  be  oj)('n  at  all  times  to  the  iiispe(;tion  of  mem- 
bers. 

"Amendments.  This  constitution  and  by-laws  may  be 
amended  by  an  aflirmative  vote  of  five-sixths  of  the  members 
of  the  exchange  at  a  regular  meeting,  provided  that  notice  of 
such  proposed  amendment  shall  have  been  presented  in  writ- 
ing at  a  previous  regular  meeting. 

"We,  the  undersigned,  agree  to  abide  by  the  above  con- 
stitution and  by-laws  of  the  Loekport  Coal  Exchange.  James 
Lennon  &  Son.  Angevine  &  Hoover.  P.  B.  Tuohey.  Charles 
Whitmore  &  Co.  J.  Marc.  Fowler,  Sheldon  N.  Cook.  Upson 
&  Stevens.  E.  S.  Brown.  M.  W.  Carr.  Ferrin  Bros.  Co.,  Inc. 
M.  McManus.     Edward  B.  Jelly." 

The  indictment,  among  other  things,  alleged  that  the  agree- 
ment constituted  an  unlawful  conspiracy  to  raise,  increase, 
and  augment  the  rates  and  prices  of  coal,  at  retail,  in  the  city 
of  Loekport,  and  to  destroy  free  competition  among  the  sign- 
ers of  the  agreement  and  others,  in  the  sale  of  coal  in  said 
city,  and  to  compel  the  consumers  of  coal  to  pay  therefor  the 
prices  fixed  by  the  coal  exchange.  It  alleged  that,  in  pur- 
suance of  said  conspiracy,  the  defendants  and  others,  mem- 
bers of  said  exchange,  organized  the  same,  elected  officers, 
and  by  resolution  did  "fix,  determine,  and  establish  the  rate 
and  price  of  anthracite  coal  at  retail,  in  said  city,  at  four 
dollars  and  seventy-five  cents  per  ton  for  egg,  chestnut,  stove, 
and  grate  coal,  and  three  dollars  and  seventy-five  cents  per 
ton  for  pea  coal,  and  other  higher  rates  for  small  quantities 
of  the  same ;  said  rates  and  prices  so  fixed,  determined,  and 
established  being  over  seventy-five  cents  per  ton  higher  and 
in  advance  of  the  then  market  price  of  such  coal  at  retail  in 
said  city."  The  indictment  alleged  an  unlawful  intent,  and 
concluded  by  an  averment  that  the  "conspiracy  as  aforesaid, 
so  carried  into  execution  as  aforesaid,  is  of  grievous  injury 
to  trade  and  commerce,  prejudicial  to  the  public  good  and 
welfare,  against  the  form  of  the  statute,"  etc.  The  proof  estab- 
lished the  execution  of  the  agreement  as  alleged ;  the  organiza- 
tion of  the  exchange  by  the  election  of  officers ;  the  fixing  of 
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tlu'  price  of  I'oal  at  an  advance  beyond  the  then  market  price, 
which  price  was  tliereaflcr  char^'cd  theret'«)r;  the  notilication 
of  the  wholesale  dealers.  \\y  the  secretary,  of  the  organization 
of  the  exclian<;c.  with  the  names  of  the  niemhcrs.  Other  facts 
are  set   fortii   in  the  opinion. 

ANDREWS,  C.  J.  Section  IGS  of  the  Penal  Code  makes  it 
a  misdemeanor  for  two  or  more  pei'sons  to  conspire  (subd.  G) 
''to  commit  any  act  injuiions  to  the  i)ublic  health,  to  public 
morals,  or  to  trade  or  commerce,  or  for  the  perversion  or 
obstruction  of  public  justice,  or  of  the  due  administration  of 
the  laws."  The  Revised  Statutes  contained  a  similar  pro- 
vision.   2  Rev.  St.  p.  602,  §  8,  subd.  6. 

The  fact  that  the  defendants  subscribed  the  constitution 
and  by-laws  of  the  Lockport  Coal  Exchange,  and  participated 
in  its  management,  was  not  controverted  on  the  trial.  Nor 
was  there  any  dispute  that  the  object  of  the  organization  was 
to  prevent  competition  in  the  price  of  coal  among  the  retail 
dealers,  acting  as  the  Lockport  Coal  Exchange,  by  constitut- 
ing the  exchange  the  sole  authority  to  fix  the  price  which 
should  be  charged  by  the  members,  individually,  for  coal  sold 
by  them.  Nor  is  there  any  dispute  that,  in  pursuance  of  the 
plan,  the  exchange  did  proceed  to  fix  the  price  of  coal,  and 
that  the  parties  to  the  agreement  were  thereafter  governed 
thereby  in  making  sales  to  their  customers.  Nor  is  it  ques- 
tioned that  the  price  first  established  was  75  cents  iji  advance 
of  the  then  market  price,  and  that  there  was  afterwards  a  still 
further  advance.  The  defendants  gave  evidence  tending  to 
show  (and  of  this  there  was  no  contradiction)  that  before  and 
at  the  time  of  the  organization  of  the  exchange  the  excessive 
competition  between  the  dealers  in  coal  in  Lockport  had  re- 
duced the  price  below  the  actual  cost  of  the  coal  and  the 
expen.se  of  handling,  and  that  the  business  was  carried  on  at 
a  loss.  It  was  not  shown  that  the  prices  of  coal,  fixed  from 
time  to  time  by  the  exchange,  were  excessive  or  opj)ressive,  or 
were  more  than  suflicient  to  afTord  a  fair  remuneration  to  the 
dealers.  The  trial  judge  submitted  the  ease  to  the  jury  upon 
the  proposition  that  if  the  defendants  entered  into  the  organ- 
ization agreement  for  the  purpose  of  controlling  tin-  price  of 
coal,  and  nmnaging  the  business  of  the  sale  of  coal,  so  as  to 
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prevent    competition    in    pricr    hrtwccn    tin-    inciubcrs    of    tin- 
exchange,   the   agreement   was    iUegal,    and    tliat    if   the   jury 
found  that   this  was  their  intent,  and  tliat  thti  price  of  coal 
was  raised  in  pursuance  of  the  agreement  to  efTect  its  object, 
the  crime  of  conspiracy  was  established.     The  correctness  of 
this  proposition  is  the  main  (juestion  in  the  case.     If  a  com- 
bination between  independent  deah-rs,  to  prevent  competition 
between  themselves  in  the  sale  of  an  article  of  prime  neces- 
sity, is,  in  the  contemplation  of  the  law,  an  act  inimical  to 
trade  or  commerce,  whatever  may  be  done  under  and  in  pur- 
suance of  it,  and  although  the  object  of  the  combination  is 
merely  the  due  protection  of  the  parties  to  it  against  ruinous 
rivalry,  and  no  attempt  is  made  to  charge  undue  or  excessive 
prices,  then  the  indictment  was  sustained  by  proof.     On  the 
other   hand,    if   the    validity    and    legality    of    an    agreement 
having  for  its  object  the  prevention  of  competition  between 
dealers  in  the  same  commodity  depend   upon   what  may  be 
done  under  the  agreement,  and  it  is  to  be  adjudged  valid  or 
invalid  according  to  the  fact  whether  it  is  made  the  means  for 
raising    the    price    of    a    coraiiiodity    beyond    its    normal    and 
reasonable   value,   then   it   would   be   difficult  to   sustain   this 
conviction,  for  it  affirmatively  appears  that  the  price  fixed  for 
coal  by  the  exchange   did  not  exceed  what  would   afford  a 
reasonable  profit  to  the  dealers.     It  was  said  by  Parker,  C.  J., 
(Lord  Macclesfield,)  in  his  celebrated  judgment  in  Mitchel  v. 
Reynolds,  1  P.  Wms.  181,  which  was  the  case  of  a  bond  taken 
from  the  defendant  on  the  sale  by  him  to  the  plaintiff  of  the 
lease  of  a  bake  house,  claimed  to  be  void  as  in  restraint  of 
trade:     "In  all  restraints  of  trade,  where  nothing  more  ap- 
pears, the  law  presumes  them  bad.     But  if  the  circumstances 
are  set  forth  that  presumption  is  excluded,  and  the  court  is  to 
judge  of  these  circumstances,  and  to  determine  accordingly; 
and  if,  upon  them,  it  appears  to  be  a  just  and  honest  contract, 
it  ought  to  be  maintained."    If  this  agreement,  and  what  was 
done  under  it,  is  to  be  judged  as  an  isolated  transaction,  and 
its  rightfulness  is  to  be  determined  alone  upon  the  particular 
circumstances,  whether  it  did  or  did  not   produce  an  injury 
to  trade,  we  might  well  hesitate.     The  obtaining  by  dealei-s  of 
a  fair  and  reasonable  price  for  what  they  sell  does  not  seem 
to  contravene  public  policy,  or  to  work  an  injury  to  individ- 
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unls.     Oil  the  contrary,  the  gcncnil  iiitt-ri'sts  arc  promotod  by 
aitivity    in    trailo.    wliich    cannot    pprniancntly    exist    without 
reasonaltlc  cncourapcnicnt   to  those  cn^7a^'c(l  in  it.     Producers, 
eonsunurs,  and  laborers  are  alike  benefited  by  healthful  con- 
ditions of  business.     Hut  the  ([uestion  here  does  not   turn  on 
the   point    whether   the  agreement   between   the  retail   dealers 
in  coal  did.  as  matter  of  fact,  result   in  injury  to  the  public, 
or  to  the  eoinniunity   in   Loekport.     The  (|uestion   is,  was  the 
af:reeiiient  one.  in  view  of  what  mifjlit  have  been  done  under 
it.  and  the  fact  that  it  was  an  agreement,  the  effect  of  which 
was   to    prevent   competition    among   the    coal    dealers,    uj)on 
which  the  law  affixes  the  brand  of  condemnation,  and  which 
it   will  not  permit?     It  has  hitherto  been  an  accepted  maxim 
in  political  economy  that  "competition  is  the  life  of  trade." 
The  courts  have  acted  upon  and  adopted  this  maxim  in  pass- 
ing  upon  the  validity  of  a-xreements,  the  design  of  which  was 
to  prevent  competition   in  trade,  and  have  held  such  agree- 
ments to  be  invalid.     It  is  to  be  noticed  that  the  organization 
of  the  "exchange"  was  of  the  most  formal  character.     The 
articles  bound  all    who   became   members  to  conform   to  the 
regulations.     The  observance  of  such  regulations  by  the  mem- 
bers was  enforced  by   penalties   and   forfeitures.     A   member 
accused  by  the  secretary  of  having  violated  any  provision  of 
tlie  constitution  or  by-laws  was  recjuired  to  purge  himself  by 
aflidavit,   although   evidence  to  sustain   the  charge  should   be 
lacking.     The  shippers  of  coal  were  to  be  notified,  in  case  of 
persistent  default  by  the  member,  that  "he  is  not  entitled  to 
the  privileges  of  membership  in  the  exchange."     No  member 
was  permitted  to  sell  coal  at  less  than  the  price  fixed  by  the 
exchange.     The   organization   was  a   carefully-devised  scheme 
to  prevent   coiiipctition   in  the  price  of  coal   among  the  retail 
dealers,  and  tin-  moral  and  material  power  of  the  combination 
afTorded  a  rca.sonable  guaranty  that  others  would  not  engage 
in  the  business  in  Loekport  excei)t  in  eonformity  with  the  rules 
of  the  exchange. 

The  ea.ses  of  Hooker  v.  Vandewatcr,  4  Dcnio.  .'U'.»,  ami  Stan- 
ton v.  Allen,  5  Denio,  4:{4,  are,  we  think,  decisive  authorities  in 
8Ui>i)ort  of  the  judgment  in  this  case.  They  were  eases  of 
combinations  between  transportation  lines  on  the  canals  to 
maintain  rates  for  the  carriage  of  goods  and  passengers,  and 
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the  court,  in  those  oases,  lielil  that  the  at^'ieeineiits  were  void, 
On  the  ^roiiiid  that  they  were  agreements  to  prevent  competi- 
tion; and  the  doeti'ine  was  alTirmed  tliat  aj^i-eements  having 
tliat  purpose,  made  between  iiuh-pendent  lines  of  transpoi-tation, 
were,  ill  law,  a|,'reements  injurious  to  tiadc  hi  those  eases  it 
was  not  shown  that  the  i-ates  fixed  were  excessive.  In  the  case 
in  5  Denio,  the  judge  delivering  tiie  opinion  referred  to  the 
effect  of  the  agreement  upon  the  jiulilie  rcveniu,'  from  the  canals. 
This  was  an  added  circumstance,  tending  to  show  the  injury 
which  might  result  from  agreements  to  raise  prices  or  prevent 
competition.  See,  also,  People  v.  Fisher,  14  Wend.  10 ;  Arnot 
V.  Coal  Co.,  68  N.  Y.  558. 

The  gravamen  of  the  offense  of  conspiracy  is  the  combina- 
tion. Agreements  to  prevent  competition  in  trade  are,  in  con- 
temi)lation  of  law,  injurious  to  trade,  because  they  are  liable 
to  be  injuriously  used.  The  present  case  may  be  used  as  an 
illustration.  The  price  of  coal  now  fixed  by  the  exchange  may 
be  reasonable,  in  view  of  the  interests  both  of  dealers  and 
consumers,  but  the  organization  may  not  always  be  guided  by 
the  principle  of  absolute  justice.  There  are  some  limitations  in 
the  constitution  of  the  exchange,  but  these  may  be  changed, 
and  the  price  of  coal  may  be  unreasonably  advanced.  It  is 
manifest  that  the  exchange  is  acting  in  sympathy  with  the 
producers  and  shippers  of  coal.  Some  of  the  shippers  were 
present  when  the  plan  of  organization  was  considered,  and  it 
was  indicated  on  the  trial  that  the  producers  had  a  similar 
organization  between  themselves.  If  agreements  and  combina- 
tions to  prevent  competition  in  prices  are,  or  may  be,  hurtful 
to  trade,  the  only  sure  remedy  is  to  prohibit  all  agreements  of 
that  character.  If  the  validity  of  such  an  agreement  was  made 
to  depend  upon  actual  proof  of  public  prejudice  or  injury,  it 
would  be  very  difficult,  in  any  case,  to  establish  the  invalidity, 
although  the  moral  evidence  might  be  very  convincing.  We 
are  of  opinion  that  the  principle  upon  which  the  case  was 
submitted  to  the  jury  is  sanctioned  by  the  decisions  in  this 
state,  and  that  the  jury  were  properly  instructed  that,  if  the 
purpose  of  the  agreement  was  to  prevent  competition  in  the 
price  of  coal  between  the  retail  dealers,  it  was  illegal,  and 
justified  the  conviction  of  the  defendants. 

There  is  a  single  remaining  question.     The  trial  judge  was 
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rctjiu'stcil  by  tlu-  dofciulants'  couiisil,  in  suhstaiu'c,  to  I'luirgi' 
tliat  thf  ovort  not  rtM|uirt'(l  to  be  proved  to  sustain  a  eonvietion 
for  conspiracy  must  be  one  wbich  niii^bt  injuriously  afTect  tbe 
publie,  and  that  tlie  act  of  the  defendants  in  raisintj  the  price 
of  coal  was,  of  itself,  not  sueh  an  overt  act  as  was  recpiired. 
The  recjuest  was,  we  think,  properly  refused.  The  otTense  of 
conspiracy  was  complete  at  common  law  on  proof  of  the  un- 
lawful agreement.  It  was  not  necessary  to  allege  or  prove  any 
overt  act  in  pursuance  of  the  agreement.  :}  Chit.  Crim.  Law, 
1142;  O'Counell  v.  Queen,  11  Clark  &  F.  155.  In  this  state  this 
rule  of  the  common  law  was  changed  by  the  Revised  Statutes; 
and,  with  certain  exceptions,  it  was  provided  that  no  agree- 
ment should  be  deemed  a  conspiracy  "unless  some  act  beside 
such  agreement  be  dom-  to  cflVct  the  object  thereof  by  one  or 
more  of  the  parties  to  such  agreement."  2  Rev.  St.  p.  692,  §  10. 
^Vnd  this  principle  was  re-enacted  in  the  Penal  Code,  §  171. 
The  object  of  the  statute  was  to  require  something  more  than 
a  mere  agreement  to  constitute  a  criminal  conspiracy.  There 
must  be  some  act  in  pursuance  thereof,  and  done  to  effect  its 
object,  before  the  crime  was  consummated.  A  mere  agreement, 
followed  by  no  act,  is  insufficient.  The  overt  act  charged  in  the 
indictment,  and  i)roved,  was  the  raising  of  the  price  of  coal. 
The  raising  of  the  ijrice  of  coal  by  a  dealer,  unconnected  with 
any  conspiracy,  is  not  unlawful :  but  if  tlicie  is  a  conspiracy  to 
regulate  the  price,  and  that  conspiracy  is  unlawful,  then  raising 
the  price  is  an  act  done  to  elTect  its  object,  whether  the  price 
fixed  is  reasonable  or  excessive.  The  object  of  the  statute  is 
accomplished  when  it  is  shown  that  the  parties  have  proceeded 
to  act  upon  the  agreement,  and  done  anything  towartls  effect- 
ing its  object.  We  think  there  is  no  error  in  the  record,  and 
the  conviction  should,  therefore,  be  anirnied. 

All  concur. 

Judgment  affirmed. 
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PEOPLE  OF  TIIK  STATK  OF  NEW  YORK   v.   MIl^K 
EXCllANTJE,   LTD. 

(Court  of  Appeals  of  Xcw  York.  IS!).').     145  X.  Y.  267.) 

ITAiriTTT,  J.  This  action  was  brouf^lit  to  liavc  the  ddVndant, 
a  doriK'stic  corporation,  dissolved,  its  ciiartfr  vacated,  and  its 
corporate  existence  annulled.  This  relief  is  sought  upon  two 
grounds:  First,  nonusei-;  sei-ond,  an  unlawful  and  illegal  com- 
bination and  conspiracy,  made  in  restraint  of  trade,  to  limit 
the  supply  of  milk,  and  to  fix  and  control  the  price  thereof  in 
the  city  of  Now  York  and  elsewhere. 

The  defendant  was  organized  on  the  2Lst  day  of  October, 
1882,  for  the  purpose,  as  stated  in  its  certificate  of  incorpora- 
tion, of  ''buying  and  selling  of  milk  at  wholesale  and  retail,  the 
purchase  of  dairies  of  milk  when  deemed  advisable,  and  the 
sale  of  the  same  to  milk  dealers."  The  complaint  charges  that 
the  defendant  was  not  engaged  in  this  business.  Upon  the 
trial,  at  the  close  of  the  evidence,  it  was  conceded  by  both 
counsel  for  the  plaintiff  and  for  the  defendant  that  the  question 
whether  the  defendant  had  been  engaged  in  buying  or  selling 
milk,  under  the  evidence,  was  a  question  of  law  for  the  court, 
and  not  for  the  jury.  We  so  understand  the  evidence.  There 
is  no  conflict,  and  we  have  but  to  ascertain  the  meaning  and 
intention  of  the  witnesses.  The  plaintiff's  chief  witness  was 
Woodhull,  the  secretary  and  treasurer  of  the  defendant.  In 
his  testimony  he  makes  use  of  the  expression  that  the  exchange 
"has  bought  and  sold  milk";  but  he  then  proceeds  to  state  that 
he  is  familiar  with  the  operations  of  the  I\Iilk  Exchange  in 
buying  milk  of  the  farmers,  and  selling  it  to  dealers,  and  then 
states  the  manner  in  which  the  business  was  conducted.  He 
says :  "  It  is  this :  A  farmer  brings  his  dairy  into  the  exchange 
to  be  sold.  I  go  out  and  find  him  a  dealer  who  can  use  the 
milk,  and  write  the  farmer  how  to  mark  his  milk.  I  make  the 
collection  of  the  dealer,  and  pay  it  to  the  farmer,  and  we 
guaranty  liim  the  collection."  He  further  testified  that  their 
commission  was  3  per  cent. ;  that  the  milk  was  never  shipped 
to  the  exchange,  but  was  shipped  directly  to  the  dealer;  that 
they  sold  the  milk  for  the  farmer  at  the  exchange  price,  which 
they  guarantied  to  collect,  and  turn  over  to  the  farmer,  less 
their  commissions.    Numerous  witnesses  speak  of  their  arrange- 
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ment  mado.  or  attcinpttd  to  In-  madf.  with  the  ('XohaiiRo  for 
the  sale  of  milk;  ami  in  each  case  it  was  distiiirtly  stated  that 
the  exehan<:e  did  not  huy  milk;  that  they  merely  lookfd  up  a 
dealer,  who  would  purchase  it  at  llir  exehan^'e  priee  ;  and  tliat 
they  piiaranticd  the  eolleetion  for  :{  per  cent,  commission. 

We  think,  therefore,  that  there  can  be  no  (piestion  as  to  the 
meaning  of  the  witness  Woodhull  as  to  the  expression  made 
use  of  hy  him  above  referred  to,  for  he  immediately  proceeded 
to  explain  how  the  milk  was  purchased  and  sold;  and  this 
evidence  establislies  the  fact  that  the  milk  was  not  purchased 
by  the  exchange,  but  that  it  was  sold  in  the  manner  described 
for  the  commission  stated.  The  transactions,  therefore,  con- 
stituted a  commission  business,  and  were  not,  strictly  speakiikg, 
the  "buying  and  selling  of  milk  at  wholesale  and  retail." 
"Whether  tiie  engaging  in  a  commission  business,  such  as  we 
have  described,  is  authorized  by  the  defendant's  charter,  we 
do  not  deem  it  necessary  now  to  determine.  It  may  be  that  the 
commission  business  is  so  closely  allied  to  that  of  buying  and 
selling  as  to  make  the  former  legitimate  and  permissible  under 
the  defendant's  certificate  of  incorporation. 

We  are  thus  brought  to  a  consideration  of  the  charge  of 
unlawful  con.spiracy  in  restraint  of  trade.  We  have  only  called 
att<?ntion  to  the  charge  of  nonus<^>r  for  the  purpose  of  showing 
the  precise  nature  of  the  business  conducted  by  the  defendant 
as  bearing  upon  the  latter  (juestion.  If  the  defendant  was  the 
purchaser  of  milk,  or  of  dairies  of  milk,  it  had  the  right  to  fix 
the  price  from  time  to  time  that  it  would  pay  therefor.  If, 
however,  it  was  engaged  only  in  the  selling  of  milk  upon  com- 
mission, then  its  duty  as  a  commission  merchant,  as  ordinarily 
understood,  was  to  get  as  high  a  price  for  the  seller  as  could 
be  rea.sonably  obtained,  and  it  was  no  i)art  of  its  duty  to  other- 
wise fix  the  price  of  milk. 

It  appears  that  the  Milk  Exchange,  when  organized,  or 
shortly  thereafter,  had  !»0-odd  stoekludders,  a  large  majority 
of  whom  were  milk  dealers  in  the  eity  of  .New  York,  or  cream- 
ery or  milk  commi.ssion  men  doing  business  in  that  vicinity; 
that  at  the  first  meeting  of  the  exchange  after  its  incorporation, 
the  following,  among  other  by-laws,  was  adopted :  "The  board 
of  directors  shall  have  the  power  to  make  and  fix  the  standard 
or  market  price  at  which  milk  shall  be  purchased  by  the  stock- 
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holders  of  this  company,  and  to  declare  the  stock  of  any  and 
every  stoekliolder  herein  wlio  purchases  milk  at  any  other  than 
the  price  so  named  hy  the  board  forfeited,  subject  to  the  con- 
ditions set  forth  in  article  3,  sections  4  and  5,  of  these  by-laws. 
All  stock  so  forfeited  by  said  l)oard  of  directors  shall  be  subject, 
to  the  order  of  the  board  of  direetors,  and  shall  be  disposed  of 
as  they  direct."  This  by-law  remained  in  force  for  a  number 
of  years,  and  until  after  there  was  an  investigation  as  to  the 
character  and  nature  of  the  defendant's  business,  and  a  report 
made  by  a  committee  of  the  senate.  The  by-law  was  then 
amended  by  striking  out  that  part  thereof  which  authorized 
the  forfeiture  of  the  stock  of  a  stockholder  who  purchased  milk 
at  another  price  than  that  fixed  by  the  exchange.  It  was  again 
amended  in  April,  1890,  but  that  part  thereof  which  provided 
that  the  board  of  directors  shall  have  the  power  to  determine 
and  fix,  from  time  to  time,  the  exchange  price  of  milk,  was  re- 
tained. Acting  upon  these  by-laws,  the  defendant's  board  of 
directors  have,  from  time  to  time,  during  its  corporate  exis- 
tence, fixed  the  price  of  milk  to  be  paid  by  dealers,  and  the 
prices  so  fixed  have  largely  controlled  the  market  in  and  about 
the  city  of  New  York  and  of  the  milk-producing  territory  con- 
tiguous thereto. 

These  facts  are  significant,  and  we  are  unable  to  escape  the 
conviction  that  there  was  a  combination  on  the  part  of  the  milk 
dealers  and  creamery  men  in  and  about  the  city  of  New  York 
to  fix  and  control  the  price  that  they  should  pay  for  milk.  "Was 
this  lawful? 

In  Judd  v.  Harrington,  139  N.  Y.  105,  certain  parties,  who 
were  dealers  in  sheep  and  lambs,  entered  into  an  agreement, 
by  its  terms  organizing  an  association  for  the  declared  purpose 
of  guarding  and  protecting  their  business  interests  from  loss 
by  unreasonable  competition.  The  agreement  was  to  pool  their 
commissions,  except  such  as  should  be  agreed  to  be  paid  to  a 
butchers'  association,  with  which  they  had  agreed  only  to  sell 
to  the  butchers,  and  the  butchers  to  buy  only  of  the  dealers 
belonging  to  their  respective  associations.  It  was  held  that 
the  real  nature  and  purpose  of  the  agreement  was  to  suppress 
competition  in  an  article  of  food,  and  to  so  control  the  market 
that  they  could  enhance  the  price  of  the  article. 

In  People  v.  Sheldon,  130  N.  Y.  251,  certain  coal  dealers 
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organizod  a  company  Uiidwii  as  tlii-  Lofkpoi-t  Coal  I-lxfhaiijrc 
The  object  of  tlie  orjjaiii/.ation  was  to  prevent  eonipctitioii  in 
the  priec  of  eoal  anions  the  retail  deah-rs  in  that  city  l)y  con- 
stitutinfj  the  exehanjje  the  sole  authority  to  lix  tin-  price  which 
should  he  eharfjed  hy  the  inciuhers  lor  eoal  soUi  by  tlu  ni. 
Sheldon  and  otlu'rs,  members  of  the  exchange,  wer«'  indicted, 
charged  with  the  offense  of  doing  an  act  injurious  to  trade  or 
commerce.  The  trial  judj^e  sultmitted  the  case  to  the  jury  ujion 
the  theory  that,  if  the  defendants  entered  into  tlie  or^jjanization 
for  the  purpose  of  controlling  the  price  of  coal  and  managing 
the  business  of  the  sale  thereof,  so  as  to  prevent  comin-tition  in 
the  price  between  the  members  of  the  exchange,  the  agreement 
was  illegal.  The  jury  found  the  defendants  guilty.  It  was 
held  that  the  principle  upon  which  the  case  was  submitted  to 
the  juiy  was  sanctioned  by  the  autliorities.  Anhrews,  C.  J., 
in  delivering  the  opinion  of  the  court,  said:  "The  (piestion  is, 
was  the  agreement,  in  view  of  what  might  have  been  done 
under  it,  and  the  fact  that  it  was  an  agreement  the  effect  of 
which  was  to  prevent  competition  among  the  coal  dealers,  one 
upon  which  the  law  fixes  the  brand  of  condemnation?  It  has 
hitherto  been  an  accepted  maxim  in  political  economy  that 
'competition  is  the  life  of  trade.'  The  courts  liave  acted  upon 
and  adoj)ted  this  maxim  in  passing  upon  the  validity  of  agree- 
ments, the  design  of  which  was  to  prevent  competition  in  trade, 
and  have  held  such  agreements  to  be  invalid."  Again,  he  says: 
"Agreements  to  prevent  competition  in  trade  are,  in  contempla- 
tion of  law,  injurious  to  trade,  because  they  are  liable  to  be 
injuriously  used.  The  present  case  may  be  used  as  an  illustra- 
tion. The  j»rice  of  coal  now  fixed  by  the  exchange  may  be 
reasonable  in  view  of  the  interests,  both  of  dealers  and  con- 
sumers, but  the  organization  may  not  always  be  guided  by  the 
principle  of  absolute  justice.  •  •  •  [f  agreements  and  com- 
binations to  prevent  competition  in  prices  are  ov  may  be  hurtful 
to  trade,  the  only  sure  remedy  is  to  prohibit  all  agreements  of 
that  character.  If  the  validity  of  such  an  agreement  was  made 
to  depend  upon  actual  pioof  of  public  prejudice  or  injury,  it 
would  be  very  diflicult  in  any  case  to  establish  the  invalidity, 
although  the  moral  evidence  might  be  very  convincing." 

In  Arnot  v.  Coal  (Jo.,  (iS  N.  Y.  r)r>S,  the  liutler  Colliery  Com- 
pany and  tlie  Pittston  &  Klmira  Coal  Company  were  corpora- 
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lions  t'lij^jij^ffd  ill  milling  and  .selling'  coal.  l"'or  tin-  purposi-  of 
iMonopoiizing  tliL*  trade  and  niaiiitaiiiiiit^  a  liif^li  price  for  coal, 
the  two  eonij)anies  entered  into  a  contract,  l)y  which  oni;  agreed 
to  take  all  of  the  coal  which  the  other  should  desire  to  send 
north  of  the  state  line  at  the  rc^nilar  market  price,  and  agreed 
not  to  sell  coal  to  any  othei-  parly  to  he  shipped  in  that  direc- 
tion. It  was  held  that  the  agreement  was  entered  into  for  the 
purpose  of  enhancing  the  price  of  coal  north  of  the  state  line, 
and  that  it  was  against  puhlic  policy,  and  void.  Kapallo,  J.,  in 
the  oi)iuion,  says:  "That  a  combination  to  effect  such  a  pur- 
pose is  inimical  to  the  interests  of  the  public,  and  that  all  con- 
tracts designed  to  effect  such  an  end  are  contrary  to  public 
policy,  and  therefore  illegal,  is  too  well  settled  by  adjudicated 
cases  to  be  questioned  at  this  day."  See  People  v.  Fislier,  14 
Wend.  9 ;  Hooker  v.  Vanderwater,  4  Denio,  349 ;  Stanton  v. 
Allen,  5  Denio,  434;  Bank  v.  King,  44  N,  Y.  87;  Leonard  v. 
Poole,  114  N.  Y.  371. 

Applying  the  rule  thus  established  to  the  evidence  under 
consideration,  it  appears  to  us  that  a  case  is  presented  in  which 
the  jury  might  have  found  that  the  combination  alluded  to  was 
inimical  to  trade  and  commerce,  and,  therefore,  unlawful. 

It  may  be  claimed  that  the  purpose  of  the  combination  was 
to  reduce  the  price  of  milk,  and  that,  it  being  an  article  of 
food,  such  reduction  was  not  against  public  policy.  But  the 
price  w'as  fixed  for  the  benefit  of  the  dealers,  and  not  the  con- 
sumers, and  the  logical  effect  upon  the  trade  of  so  fixing  the 
price  by  the  combination  was  to  paralyze  the  production  and 
limit  the  .supply,  and  thus  leave  the  dealers  in  a  position  to 
control  the  market,  and,  at  their  option,  to  enhance  the  price 
to  be  paid  by  the  consumers.  This  brings  the  case  within  the 
condemnation  of  the  authorities  to  which  we  have  referred. 

It  is  asserted  that  this  litigation  was  instituted  upon  the 
petition  of  members  of  the  Milk-Producers'  Union,  and  that 
the  purpose  of  that  association  was  to  enhance  the  price  of 
milk.  This  may  be,  but  the  action  was  brought  by  the  attorney 
general,  and  the  influences  that  operated  upon  him  to  induce 
his  prosecution  of  the  defendant  are  now  unimportant.  The 
questions  for  our  determination  are  presented  by  the  pleadings, 
and  the  parties  have  the  right  to  have  them  determined  upon 
the  merits.     If  the  Milk-Producers'  Union  is  engaged  in  an 
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unlawful  l)usiii('ss.  which  is  ;i  restraint  u|i()n  trade  and  coin- 
iMtTfi'.  it  may  Im-  dealt  with  in  aiM)thiM-  aetiitn. 

The  order  appealeil  Iroin  should  he  alliinied,  and  judirnuMit 
absolute  ordeied  in  favoi-  of  the  plaintilV  upon  the  stipulation, 
with  costs. 

All  eoin-ur  (Am)IU^>\vs,  C.  .1.,  and  P.akti.ktt,  d.,  on  tlie  {j^round 
of  nonuser),  exeept  Peckiiam,  .1.,  who  dissents  upon  the  {ground 
that  there  was  proof  sufficient  of  user,  and  that  the  action  of 
the  defendant  did  not  fairly  tend  to  enhance  the  price  of  milk 
to  the  consumer. 

Order  affinnid,  (uul  jitdipiu  iit  accunlinghj.^' 


CmOIINGS  V.  UNION  BLUE  STONE  CO. 
(Court  of  Appeals  of  New  York,  1900.    164  N.  Y.  401.) 

LANDON,  J.  The  trial  court,  in  directing  a  verdict  for  the 
defendants,  held  that  the  contract  for  the  alleged  violation  of 
which  by  the  defendants  the  plaint  iff  sought  to  recover  dam- 
ages was  a  combination  to  control  the  market  of  bluestone  and 
tlie  market  price,  and  to  increase  the  market  price,  and  main- 
tain it  at  the  increased  price,  and  was,  therefore,  void. 

The  evidence  was  to  the  effect  that  in  1887  the  plaintiff  and 
14  otlier  persons  were  the  producers  of  nearly  the  whole  product 
of  Hudson  river  bluestone,  and  of  at  least  90  per  centum  of  the 
whole  amount  of  such  stone  sold  in  the  New  York  market  to 
customers  in  various  states  east  of  the  Mississippi  river;  that 
their  yearly  sales  amounted  to  upwards  of  .i;l,r)()O,O00;  that, 
owing  to  competition  among  themselve-s,  their  profits  had  for 
some  time  been  i)ractically  nominal;  that,  with  the  intent  to 
increase  their  profits,  and  to  secure  to  each  of  said  producers 
such  part  of  the  sales  as  his  usual  production  bore  to  the  whole 
production,  they  entered  into  an  agreenu'ut  bearing  date  the 
21st  day  of  February.  l.ScS7.  with  the  defendant  the  Union 
lilue  Stone  Company,  and  thei-ehy  a^'i-eed  that  the  .s^iid  com- 
pany  should   act   as   their  sales   agent    of   ail    the    marketable 

87 — See  also  Ford  v.  ChiraKO  Milk 
Shippers'  Abhii.,  \r,r,  111.  100. 
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bluestone,  manufactured  aiid  iinmanufafturcd,  wliicli  tlif  mar- 
ket would  take  for  tlie  six  years  from  that  date  a1  prices  to  be 
fixed  by  the  Bhiestone  Assoeiation,  eomposed  of  tlie  said  pro- 
ducers, and  to  apportion  the  sales  among  the  producers  accord- 
ing to  a  schedule  set  forth  in  tiie  contract,  and  to  sell  for  no 
other  parties,  the  pi'odueers  agreeing  to  sell  no  stone  except 
through  such  agent,  and,  acting  as  the  Bluestone  Association, 
to  fix  the  prices,  and  each  to  furnish,  upon  tlie  rcfpiest  of  the 
sales  agent,  his  quota  of  stone  as  apportioned.  This  contract 
was  observed  by  the  parties  for  about  three  years.  The  prices 
were  increased,  the  sales  aggregated  about  $1,500,000  per  year, 
and  the  plaintiff's  share  of  the  profits  was  satisfactory  to  him. 
By  the  end  of  three  years,  competition  in  other  kinds  of  stone 
and  in  artificial  stone  had  so  far  developed  as  to  threaten,  in 
the  opinion  of  the  greater  part  of  the  producers,  not  including 
the  plaintiff,  further  successful  operation  under  the  contract, 
and  they  resolved  to  discontinue  operations  under  it,  with  the 
result  to  the  plaintiff'  that  he  took  no  further  benefit  under  it. 
The  plaintiff  meantime  had  assigned  his  interest  under  the 
contract  and  certain  bluestone  and  other  property  to  the  de- 
fendants Sweeney  in  consideration  of  their  payment  to  him  of 
10  per  centum  of  their  gross  amount  of  sales  under  the  con- 
tract. The  plaintiff  charges  that  the  bluestone  company  and 
his  assignees,  the  Sweeneys,  combined  together  to  prevent  any 
further  delivery  and  sales  upon  his  account  under  the  contract, 
and  thus  deprived  him  of  any  further  profit. 

The  plaintiff'  urges  that  it  was  a  question  of  fact  for  the  jury, 
and  not  of  law  for  the  court,  whether  the  contract  was  simply 
to  secure  reasonable  prices,  or  to  extort  from  the  public  un- 
reasonable prices.  It  may  be  conceded  that  one  of  its  purposes 
was  to  enable  the  parties  to  obtain  reasonable  prices,  but  it 
gave  them  the  power  to  fix  arbitrary  and  unreasonable  prices. 
The  scope  of  the  contract,  and  not  the  possible  self-restraint  of 
the  parties  to  it,  is  the  test  of  its  validity.  They  could  raise 
prices  to  what  they  supposed  the  market  would  bear;  and  as 
they  expected  to  supply  nearly  the  entire  demand  of  the  mar- 
ket, the  temptation  to  extortion  was  unusually  great. 

The  plaintiff  cites  the  cases  which  permit  the  vendor  to  sell 
his  business  with  or  without  his  plant,  and  to  agree  with  his 
vendee  that  he  will  not  by  competition  or  other  acts,  do  any- 
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thing  to  injiirr  \vli;it  ho  sells.  Match  Co.  v.  Kocber,  106  N.  Y. 
473;  Leslie  v.  Lorillard,  110  N.  Y.  .')!!>,  1  L.  K.  A.  VA];  Tode 
V.  Gross,  127  N.  Y.  480,  Vi  L.  R.  A.  052;  Hodge  v.  Sloan,  107 
N.  Y.  244.  It  may  be  conceded  that  the  law,  as  now  under- 
stood, restrains  no  one  from  selling  his  pi'operly.  nor  does  it 
compel  any  one  to  continue  a  business  which  he  can  sell,  or 
finds  it  to  liis  interest  to  abandon,  much  less  to  continue  it  for 
any  time,  or  in  any  particular  manner  or  j)lacc.  Ilowever  it 
may  have  been  when  trade  was  small,  money  scarce,  oppor- 
tunities and  markets  few,  at  present  the  public  has  little  to 
fear  from  any  individual  renouncing  his  calling  and  business 
in  favor  of  another,  and  seeking  a  new  field  of  activity.  Con- 
tracts between  individuals  to  that  effect  arc  not  in  general 
restraint  of  trade.  But  the  case  before  us  is  of  a  different  kind. 
It  is  one  of  such  a  combination  among  many  dealei's  as  threat- 
ened a  monopoly,  with  which  the  individual  would  be  prac- 
tically powerless  to  compete,  and  the  many  consumers  who 
would  be  severally  exposed  and  coerced  would  be  either  com- 
pelled to  submit  to  its  exactions,  or  to  forego  the  purchase  of 
the  commodity  of  customary  use  needful  to  them,  and,  but  for 
this  monopoly,  obtainable  in  the  market  at  a  reasonable  price. 
The  same  evil  principle  pervades  both  large  and  small  com- 
binations. All  are  alike  offenders,  differing  in  degree,  but  not 
in  kind.  And  hence  it  is  that  contracts  by  which  the  parties 
to  them  combine  for  the  purpose  of  creating  a  monopoly  in 
restraint  of  trade,  to  prevent  competition,  to  control  and  thus 
to  limit  production,  to  increase  prices  and  maintain  them,  are 
contrary  to  sound  public  policy,  and  are  void.  People  v.  Shel- 
don, 139  N.  Y.  251,  23  L.  R.  A.  221 ;  People  v.  Milk  Exchange, 
145  N.  Y.  267,  27  L.  R.  A.  437;  Judd  v.  Harrington,  139  N.  Y. 
105;  Leonard  v.  Poole,  114  N.  Y.  371,  4  L.  R.  A.  728;  Arnot  v. 
Coal  Co.,  68  N.  Y.  558;  Stanton  v.  Allen,  5  Denio,  434;  Hooker 
V.  Vandewater,  4  Denio,  349;  People  v.  Fisher,  14  Wend.  9. 

It  is  urged  that  the  rule  is  only  api)licable  to  articles  of  prime 
necessity.  Cases  of  criminal  conspiracies  to  commit  aiiy  act 
"injurious  to  trade  or  commerce"  (Pen.  Code,  ^168;  2  Rev. 
St.  p.  692,  §  8,  subd.  6)  have  been  more  freciuent  in  commodi- 
ties of  prime  necessity,  such  as  grain,  meat,  salt,  milk,  coal,  and 
the  like,  probably  because  such  offenses  are  more  flagrant,  and 
were  punishable  at  the  common  law.    We  are  not  now  review- 
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ing  a  conviction  for  crime,  and  need  not  infjuire  whether,  in 
any  criminal  element,  the  case  differs  from  People  v,  Sheldon, 
supra.  The  subject-matter  of  the  contract  before  us  is  a  useful 
commodity  of  a  nature  to  be  needful  for  many  purijoses. 
Without  considering  the  question  whether  there  are  many 
articles  of  commerce  which  are  in  no  proper  sense  necessaries, 
or  even  conveniences,  but  mere  luxuries,  or  appendages  of 
vanity,  a  monopoly  in  which  does  not  conflict  with  the  spirit 
of  any  statute,  or  with  the  sound  public  policy  which  the 
statute  cited  declares,  it  is  clear  that  the  bluestone  in  question 
is  not  within  any  of  such  classes.  It  is  abundant  in  the  foot- 
hills of  the  Catskill  Mountains,  and  not  found  of  equal  quality 
elsewhere.  When  this  contract  was  made  there  were  many 
small  producers  who  supplied  it  to  these  parties,  but  were  them- 
selves without  means  or  facilities  to  reach  the  New  York  mar- 
ket. The  stone  had  been  for  many  years,  and  still  is,  in  use 
for  sidewalks,  crossings,  curbings,  and  gutters  in  the  Eastern 
and  Southern  cities  of  the  United  States,  and  in  the  construc- 
tion of  bridges,  fountains,  basins,  floors,  and  for  trimmings  in 
the  exterior  walls  of  buildings,  and  for  various  other  purposes. 
Its  fitness  and  serviceability  for  these  purposes  were  shown, 
and  the  evidence  also  tended  to  show  that  in  these  respects  it 
had  no  superior  in  the  New  York  market.  In  a  civil  action 
prime  necessity  need  not  be  shown.  The  parties  to  this  contract 
controlled  90  per  centum  of  a  total  product  of  about  $2,000,000 
in  value,  marketed  in  New  York  City.  Other  kinds  of  stone 
were  in  competition  with  it,  but  it  is  plain  that  the  customer 
who  preferred  this  stone  would  be  restricted  in  his  reasonable 
rights  if  constrained  by  a  monopoly  to  pay  an  exorbitant  price 
for  it,  or  to  accept  another  kind  which  he  did  not  want. 

The  uncontradicted  evidence  left  it  clear  that  this  contract 
was  void  for  the  reasons  stated,  and  the  trial  court  w-as  right 
in  so  holding  as  a  matter  of  law.  The  trial  court  was  also  right 
in  holding  that  the  plaintifi'  had  made  no  proof  of  his  special 
charge  against  these  defendants  of  a  fraudulent  breach  of  the 
contract  as  to  his  alleged  interest  in  it.  The  judgments  should 
be  affirmed,  with  separate  bills  of  costs. 

Gray,  O'Brien,  IImght,  and  Werner,  J  J.,  concur.  Parijer, 
C.  J.,  and  Cullen,  J.,  not  sitting. 

Judgment  (rffi-nned. 
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i:.Mi:iiv  V.  OHIO  candij-:  co. 

(Siipr.-Mic  Ci.urt  of  ()!ii.».  IMM).    17  Oli.  St.  :{20.) 

Error  to  superior  court  of  ('iuciiuuif  i 

In  1S8()  an  unincorporated  company  was  formed,  to  continue 
six  years,  called  the  "Candle  Manufacturers'  Association," 
which  includcMJ  the  manufacturei's  of  H.")  per  cent,  of  the  star 
candles  in  that  part  of  the  United  Stales  lying  cast  of  the 
114th  (leg.  of  longitude  west  of  Greenwich,  or  substantially  all 
the  territory  east  of  the  western  boundary  of  Utah.  Its  object 
was  to  increase  the  price  and  decrease  the  manufacture  of 
candles  in  the  territory  covered  by  the  agreement;  and  it  is 
found,  as  a  fact,  to  have  had  that  elTect  during  the  whole 
existence  of  the  association.  The  members  composing  the  asso- 
ciation were  required  to  pay  into  its  treasury  two  and  one-half 
cents  per  pound  on  every  pound  of  candles  disposed  of  on  their 
own  account  within  the  territory.  But  neither  was  bound  to 
operate  his  factory;  and,  whether  he  did  or  did  not,  he  received 
at  stated  times  his  proportion  of  the  profits  of  the  pool,  which 
was  based  upon  the  business  that  liad  been  done  by  him  in 
previous  years;  thus  making  it  to  the  interest  of  each  nu'mber 
to  operate  his  factory  when  the  price  of  candles  was  high,  and 
to  remain  idle  when  the  i>rice  was  low.  The  receipts  of  the 
association  were  placed  in  a  selected  dejiository,  the  First 
National  Hank  of  Cincinnati,  to  the  credit  of  an  executive  com- 
mittee, consi.sting  of  three  members,  selected  by  the  a.ssocia- 
tion,  and  could  only  be  i)aid  out  on  a  cheek  signed  by  at  least 
two  of  them.  The  claims  of  all  mend)ers  were  adjusted  by  this 
committee.  The  Ohio  Candle  Company,  incorporated  under  the 
laws  of  this  state,  joined  the  association  in  1SS.5,  and  withdrew 
therefrom  in  March,  1884.  During  the  month  of  January  of 
tJiat  year  it  had  paid  into  the  association  $22.40,  but  there  was 
due  to  it,  under  the  terms  of  the  agreement,  as  profits  for  that 
month,  the  sum  of  $2,151.17.  The  committee  agreed  to  pay  the 
company  the  sum  it  had  paid  in,  but  refused  to  pay  the  sum 
due  as  profits,  on  the  gj-ound  that,  by  withdrawing  before  the 
expiration  of  tJie  life  (»f  the  association,  it  had  violated  the 
agreement,  and  was  entitlt'<|  to  none  of  its  gains.  Thereupon 
the  company  brought  suit  for  the  amount  against  the  members 
eomjjosing  the  committee,  to  which  the  hank  was  made  a  party, 
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asking  that  the  hank  \h'  oidcrod  to  j)ay  tlic  monry  to  the 
plaintilT,  or  that  a  judgment  be  rendered  in  its  favor  for  the 
amount  with  interest.  Issues  of  faet  having  been  niadr  iif), 
the  case  was  tried  to  the  court,  and  reserved  for  liearing  in 
general  term,  which  made  a  finding  of  facts, — the  substance  of 
which  has  been  stated, — and  rendered  judgment  against  the 
members  of  the  committee,  which  is  sougiit  to  be  reversed  on 
the  ground  that  it  is  against  the  law. 

By  the  COURT.  We  are  of  the  opinion  that  the  suit  cannot 
be  maintained,  for  the  reason  that  the  objects  of  the  associa- 
tion were  contrary  to  public  policy,  and  in  no  way  to  be  aided 
by  the  courts.  No  recovery  can  be  had  except  by  giving  eflect 
to  the  terms  of  the  agreement.  The  action  is,  in  substance,  a 
suit  against  the  association  to  recover  a  sum  due  the  plaintiff 
under  the  terms  on  which  the  association  was  fonned.  The 
committee  represent  the  association,  and  a  judgment  against 
them  is  a  judgment  against  it.  If,  as  claimed  by  the  defend- 
ants, a  member  could  not  withdraw  from  the  association  until 
the  six  years  had  expired,  then  the  committee,  as  representing 
the  association,  had  a  defense  on  which  they  might  have  relied, 
had  the  objects  of  the  association  been  perfectly  legitimate. 
But  should  a  court  be  called  on  to  consider  any  defense,  so  long 
as  the  claim  itself  is  based  upon  an  agreement  to  which  it  can 
give  no  countenance  ?  It  must  be  observed  that  the  withdrawal 
of  the  plaintilT  was  not  at  a  time,  nor  under  circumstances,  that 
could  give  to  it  the  merits  of  repentance.  It  had  passed  bej'ond 
where  it  might,  by  withdrawal,  have  secured  the  aid  of  a  court 
in  recovering  what  it  had  advanced  in  furtherance  of  an  illegal 
object.  Its  suit  is  to  recover  its  portion  of  the  ill  gotten  gains. 
The  case  of  Norton  v.  Blinn,  39  Ohio  St.  145,  can  have  no 
application  here,  for  this  is  a  suit  between  parties  to  enforce 
the  terms  of  the  illegal  agreement.  See  Texas  &  P.  Ry.  Co.  v. 
Southern  Pac.  Ry.  Co.,  6  South.  Rep.  888,  where  Brooks  v. 
Martin,  2  "Wall.  70,  is  accurately  distinguished,  and  shown  to 
have  no  application  to  a  case  such  as  this. 

Judgment  reversed,  and  petition  of  plaintiff  hclow  dismissed.^^ 

88 — See   India   Bagging   Assn.   v.       three  months  without  the  consent  of 
Kock  &  Co.,  14  La.  Ann.  164  (where       a  majority  was  illegal), 
an  agreement  not  to  sell  at  all  for 
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JUDD  V.   IIAIJKINT.TON 
(Court  of  Ai)pcals  of  Nrw  York.  is:i;{.     i:?!)  X.  Y.  l()r).)'^» 

O'BRIEN,  J.  The  plaintilT,  as  treasiiror,  of  an  association 
called  the  New  York  &  New  Jersey  Sheep  Brokers'  Association, 
siunl  to  recover  $10,000,  stipulated  as  li(|uidat('d  damapres  in  a 
contract  entered  into  between  the  association  and  the  defend- 
ant, lie  was  defeated  in  the  action,  and  one  of  the  questions 
presented  is  whether  the  contract  is  of  such  a  character  as  to 
entitle  the  plaintiff  to  invoke  the  aid  of  the  court  for  its  en- 
forcement. 

The  contract  was  executed,  as  appears  from  its  date,  on  the 
11th  of  April,  1887,  and  was  to  be  operative  from  the  1st  of 
January  preceding.  The  parties  who  signed  the  agreement 
were  brokers  and  dealers  in  sheep  and  lambs  consigned  to 
market  in  New  York  and  vicinity. 

The  paper  recites  that  the  persons  signing  the  same,  of  whom 
the  defendant  was  one,  had  associated  themselves  together  for 
the  purpose  of  guarding  and  protecting  their  business  interests 
from  lo.ss  by  unreasonable  competition,  and  that  they  had 
agreed  to  pool  and  make  a  common  fund  of  all  commissions 
earned  in  the  sale  of  sheep  and  lambs,  excepting  such  as  it 
was  agreed  sliould  be  paid  to  the  Sheep  &  Lamb  Butchers' 
Benefit  Association  of  the  City  of  New  York.  All  the  mem- 
bers of  the  association  thus  formed  by  the  agreement  then 
proceeded  to  enter  into  various  stipulations  with  each  other. 
Those  that  are  material  to  the  question  involved  are  as  follows: 

(1)  That  all  members  of  the  association  thus  formed,  and 
every  one  sul)sc(|ucntly  admitted,  should  keep  a  just  and  true 
account  of  the  number  of  sheep  and  lambs  sold  by  them  or 
their  firms,  by  correct  entries  to  be  made  in  a  book  to  be  kept 
for  tiiat  purpose;  that  at  the  close  of  each  week,  or  within 
two  days  thereafter,  a  written  statement  from  the  books  was 
to  be  made  by  each  member  to  the  treasurer,  showing  the  full 
amount  of  sheej)  and  laml)s  sold  during  the  week,  wliich  statt>- 
ment  the  treasurer  was  to  entei-  in  a  book  to  be  kept  by  him, 
and  at  the  same  time  file  the  statement  for  reference. 

(2)  At  the  close  of  each   month   a  settlement  between   the 

89 — OnJy  the  opinion  of  the  court 
in  f^ivcn. 
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members  was  to  be  made,  and  tlic  treasurer  was  to  ascertain 
the  total  nuMibcr  of  sheep  and  lambs  sold,  and  the  total  sold 
by  each  niember,  and  make  a  statement  of  the  same,  a  copy  of 
which,  witliiii  two  days  thereafter,  was  to  be  delivered  to 
each  member,  who  was,  within  three  days  thereafter,  to  pay 
to  the  treasurer  eleven  and  three-fourths  cents  per  head  for 
each  and  every  sheep  and  lamb  sold  by  him  or  his  firm  during 
the  month,  as  appeared  from  the  treasurer's  statement.  Then 
the  treasurer  was  to  distribute  the  fund  between  the  members 
according  to  the  percentage  of  the  whole  fixed  by  the  agree- 
ment. 

(3)  All  moneys  which  the  treasurer  was  to  receive  from  the 
butchers'  association  above  mentioned  were  to  be  divided  be- 
tween the  members  in  the  same  way. 

(4)  For  a  violation  of  this  agreement,  each  member  is  to 
pay  the  treasurer  $10,000,  to  be  divided  between  the  members 
in  the  same  way.  It  is  alleged  that  the  defendant  carried  out 
the  agreement  on  his  part  until  about  February  1,  1889,  when 
he  refused  to  abide  by  it,  and  from  that  date  wholly  failed 
and  refused  to  render  to  the  treasurer  the  account  and  state- 
ment provided  for  in  the  agreement. 

On  the  26th  of  December,  1886,  the  brokers'  association, 
formed  as  above  described,  and  represented  in  this  action  by 
the  plaintifl:',  and  the  butchers'  association  above  mentioned, 
and  referred  to  in  the  agreement,  entered  into  a  mutual  agree- 
ment with  each  other,  to  take  effect  at  the  same  date  as  the 
one  above  described,  to  wit,  January  1,  1887,  This  agreement 
recited  that  the  brokers  were  engaged  in  selling,  and  the 
butchers  in  buying,  sheep  and  lambs  for  slaughter,  and  that 
it  was  for  the  interest  of  both  that  they  should  be  closely  con- 
nected in  business,  and  should  mutually  aid  and  protect  each 
other  as  thereinafter  set  forth.  The  brokers  bound  themselves 
to  keep  correct  books  of  account,  showing  the  number  of 
sheep  and  lambs  sold  by  them  on  the  market,  and  at  the  close 
of  every  month  to  render  a  full  and  true  statement  of  all  such 
sales  to  the  secretary  of  the  butchers'  association,  and  at  the 
same  time  pay  to  said  secretary  thi-ee  and  one-fourth  cents 
per  head  for  each  and  every  sheep  and  lamb  sold.  The 
brokers  further  agreed: 

(1)  Not  at  any  time  during  the  term  of  the  agreement  to 
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cnpapo  ill.  or  1)0  dirot'tly  or  iiuliiectly  i-iigagt'tl  in,  sl.iu^litor- 
iug  sheep  or  lambs,  except  for  export. 

(2)  Not  to  sell  liny  sheep  or  lambs  to  any  one  else  except 
the  memlx'rs  of  the  butchers'  association,  aiul  if  tliey  did  tlicy 
were  bound  to  pay  the  treasun-r  of  tlie  last-named  association 
15  cents  per  head  for  the  same.  Any  sales  so  made  were  to 
be  rcpoiit'd  every  week,  and  payment  made  on  acco\int  thereof. 

The  butchers  agreed  to  report  to  the  brokers  the  names  of 
all  members  of  the  association,  including  new  members  to  be 
added  from  time  to  time;  that  they  would  buy  sheep  and 
lambs  from  the  brokers  only,  and,  if  from  any  other  parties, 
they  would  pay  over  to  the  brokers,  on  account  thereof,  fifteen 
cents  per  head,  which  purchases  were  to  be  reported  to  the 
brokers  every  week. 

These  two  papers  must  be  read  together,  and,  tiius  con- 
sidered, they  manifestly  were  intended  for  the  pui*pose  of 
creating  a  combination  between  the  butchers  engaged  in  buy- 
ing, and  the  l)rokcrs  engaged  in  selling,  sheep  and  lambs,  in 
order  to  control  the  market,  fix  the  price,  and  destroy  com- 
petition. The  brokers  were  to  sell  only  to  the  butchers,  and 
the  butchers  to  buy  only  from  the  brokers.  The  owners  of 
sheep,  or  the  drovers  or  consignees  who  had  them  for  sale, 
and  the  public  who  were  interested  in  the  price  of  meat,  as  an 
article  of  food,  might  have  been  prejudiced  by  the  agreement. 
Whether  they  were,  in  fact,  is  not  material. 

The  real  jiurpose  and  intent  of  the  agreement  were  to  sup- 
press competition  in  an  article  of  food,  and,  as  such  agree- 
ments tend  to  enhance  the  price,  they  are  regarded  as 
detrimental  to  the  public  interest,  and  forbidden  by  public 
policy.  That  such  agreements  are  illegal  and  voiti  has  been 
settled  by  the  decisions  of  the  courts  from  tin-  tarlicst  times; 
These  authorities  are  to  be  found  in  the  learned  opinion  below, 
and  upon  the  brirfs  of  counsel  in  this  court;  b\it  1  do  not  con- 
sider it  nee('ssjii-y  to  n  jrr  lo  tliciii  t'nr-thtT,  or  to  discuss  the 
(piestion  at  length,  for  tlx-  reason  that  at  this  very  term  of 
the  court  the  whole  «juestion  has  been  examined,  elaborately 
discussed,  and  decided  in  another  case.  People  v.  Sheldon. 
(Oct.,  1803,)  :{4  X.  H.  Uep.  THf) ;  Id.,  f.n  Hun.  n'H).  Courts  will 
not  aid  [parties  seeking  to  enforce  such  an  agreement,  (Leon- 
ard   v,    I'oole,    111    .\.    Y.    :{71,)     irrespective    of    the    (picslion 
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whether,  iu  fact,  it  produced  the  evil  results  to  which  it  teiuh-d, 
or  was  harmless.  It  is  said  that  the  purpose  was  to  facilitate 
the  transaction  of  business,  and  save  useless  expense.  It  is 
quite  likely  that  the  agreement  did  enable  the  parties  to  trans- 
act their  business  with  less  labor  and  expense,  and  that  may 
be  said  of  nearly  all  such  combinations,  but  that  circumstance 
cannot  save  them  from  condemnation,  when  they  tend  to  prej- 
udice the  public.  The  illegal  character  of  the  agreement 
appeared  upon  its  face,  and  was  a  necessary  legal  conclusion 
from  its  provisions.  It  was  doubtless  the  duty  of  the  court 
to  dispose  of  the  case  as  presenting  a  (juestion  of  law,  but  the 
illegal  intent  and  purpose  having  been  found  by  the  jury,  when 
the  court  was  bound  to  declare  it,  the  plaintiff  is  not  injured 
by  the  ruling  at  the  trial  submitting  the  case  to  the  jury  on 
the  question  of  the  purpose  and  intent  of  the  agreement.  The 
right  of  the  plaintiff  to  recover  when  no  actual  damages  have 
been  alleged  or  proven,  and  some  other  questions,  are  involved 
in  the  case,  but  it  is  unnecessary  to  consider  them,  as  the 
illegal  nature  of  the  agreement  sued  upon  is  a  fundamental 
objection  to  a  recovery. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur ;  Gray,  J.,  iu  result. 

Judgment  affirmed. 


GIBBS  V.  CONSOLIDATED  GAS  CO.  OF  BALTIMORE 
(Supreme  Court  of  United  States,  1889.    130  U.  S.  396.) 

Li  Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Maryland. 

Plaintiff  in  error  brought  this  action  in  the  circuit  court  of 
the  United  States  for  the  district  of  Maryland  against  the 
defendant  in  error,  *'a  corporation  duly  incorporated  under 
the  laws  of  ^Maryland,  for  money  payable  by  the  defendant 
to  the  plaintiff,"  as  stated  in  the  "bill  of  particulars  of  plain- 
tiff's claim,"  "for  services  rendered  by  me  at  your  request  in 
negotiating  and  consummating  an  arrangement  and  settle- 
ment of  differences  between  the  Consolidated  Gas  Co.  of  Balto. 
City  and  the  E(iuitable  Gas-Light  Co.  of  Balto.  City,  between 
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July  1.  1SS4.  .111(1  XoviMiilicr  1,  1S84,  $50,000;"  and  a  trial  was 
had  upon  tlio  jifiiiTal  issue  pleaded,  rcsidtiug  i"  vordiet  and 
jud^Muent  for  the  defeiulant,  May  14,  ISS.').  From  the  bill  of 
exceptions  it  appears  that  — 

"At  the  trial  of  this  ease,  the  ineorporati<iii  of  the  defend- 
ant being  admitted,  the  plaint  ilV.  to  maintain  th»'  issues  upon 
his  part  joined,  gave  in  evidence  the  agreement  following  be- 
tween s<nd  defendant  and  the  l^iuitahle  C.as-Light  Company 
of  Baltimore  City,  a  Maryland  eorporation, — that  is  to  say: 

"  'Agrccmi  u(.  This  agreement,  made  this  seventh  day  of 
Oetober.  eighteen  hundred  and  eighty-four,  between  the  Equi- 
table Gas-Light  Company  of  Baltimore  City,  a  eorporation  duly 
organized  under  the  laws  of  the  state  of  Maryland,  party  of 
the  first  part,  and  the  Consolidated  Gas  Company  of  Balti- 
more City,  a  corporation  duly  organized  under  the  laws  of 
the  same  state,  party  of  the  second  part.  Whereas,  the  parties 
hereto  conduct  the  business  of  making  and  selling  gas  in  the 
city  of  Baltimore,  Maryland,  and  for  some  time  past  have 
been  drawn  into  active  competition,  resulting  in  a  loss  of  profits 
to  each  company,  as  well  as  large  expenses  and  great  annoy- 
ance;  and  whereas,  each  party  hereto  desires  to  enter  into  an 
arrangement  with  the  other,  whereby  the  business  of  each  may 
be  conducted  in  a  more  profitable  nmnner  than  at  present: 
Now,  therefore,  in  consideration  of  the  premises,  and  of  the 
mutuality  hereof,  it  is  hereby  agreed  between  said  parties  as 
follows,  viz. : 

"  '1.  Gas  shall  be  sold  by  each  comi>any  at  a  rate  of  one 
dollar  and  seventy-five  cents  per  thousand  e\d)ie  feet,  with  a 
rebate  of  fifteen  cents  a  thousand  feet  to  consumers  for  pay- 
ment within  seven  days  from  date  of  rendering  bill,  uidess 
the  rate  shall  be  changed  by  mutiuil  agreement  of  the  parties 
hereto  in  writing;  but,  in  view  of  the  niueh  larger  interest  of 
the  party  of  the  second  part  in  the  subject-matter  of  this  eon- 
tract,  it  is  agreed  that  in  case  of  competition  on  the  part  of 
any  other  gas  company  the  said  party  of  the  second  part  sliall 
have  the  right  at  its  discretion  to  reduce  the  rate  ;it  which  gas 
shall  be  sold  by  either  or-  both  of  the  i)arties  liercto,  and  shall 
have  the  right  at  its  discretion  to  fix  and  change  said  price  at 
which  gas  shall  be  sold  by  either  or  both  of  the  parties  hereto, 
from  time  to  time,  so  long  as  such  competition  shall  continue : 
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provided,  th;it  said  price  sluill  not  he  j)lae('d  at  less  than  one 
(h)lhir  ($1.UU)  per  tliousand  feet  without  the  mtitual  eonsent 
of  tlie  parties  hereto  in  writing.  The  introduction  of  k^s 
from  the  street  main  to  the  inside  of  the  l)uihliiifj^  to  he  lij^dited 
will  in  all  eases  be  done  by  the  companies,  for  which  tlie  {)ro- 
prietor  of  the  building  or  the  person  applying  for  the  supply 
of  gas  will  l)e  re(|uired  to  pay  in  advance  the  sum  of  eight 
dollars,  ($S.UU)  to  cover  the  expenses  of  tapping  main,  laying 
service  pipe,  setting  meter,  and  its  connection  to  the  building 
line.  An  exti'a  charge  will  be  made  where  the  building  is  set 
back  from  the  building  line. 

"  '2.  Each  party  hereto  shall  deduct  from  its  receipts  and 
retain  the  sum  of  one  dollar  for  every  thousand  feet  of  gas 
sold  by  it  as  a  basis  of  cost  to  cover  all  expenses  of  the  business 
of  each. 

"  '3.  All  extensions  of  mains,  including  services  and  meters 
on  said  extensions,  and  all  enlargement  of  the  capacity  of  the 
works  necessary  to  do  the  increasing  business  during  the  con- 
tinuance of  this  agreement,  shall  be  made  by  the  Consolidated 
Gas  Company  of  Baltimore  City,  at  its  own  cost  and  expense, 
whose  property  such  enlargements  and  extensions  shall  be, 
the  Ecpiitable  Company  only  being  required  to  provide  the 
meters  and  services  necessary  to  supply  such  additional  con- 
sumers as  may  be  furnished  by  it  under  section  5,  below. 

"  '4.  Division  of  receipts  shall  be  made  as  follows,  viz.: 

"  '(1)  All  receipts  (over  and  above  the  sum  of  one  dollar 
per  thousand  feet,  allowed  as  a  basis  of  cost)  from  gas  sold 
each  year  upon  sales  not  exceeding  the  total  quantity  of  gas 
sold  by  both  of  said  companies  during  the  j'ear  ending  October 
first,  eighteen  hundred  and  eighty-four,  shall  be  divided  be- 
tween the  parties  hereto  in  the  following  proportions,  viz. : 
The  party  of  the  first  part  shall  receive  such  a  proportion  of 
the  same  as  the  amount  of  gas  sold  by  it  during  the  year  end- 
ing October  first,  eighteen  hundred  and  eighty-four,  shall  bear 
to  the  total  quantity  of  gas  sold  by  both  of  the  parties  hereto 
during  that  period,  provided  the  quantity  sold  by  the  party 
hereto  of  the  first  part  during  said  period  shall  not  exceed 
two  hundred  and  thirteen  millions  of  feet,  (213,000,000,)  and 
the  party  of  the  second  part  shall  receive  all  the  balance,  after 
deducting  the  amount  to  wiiich  the  party  of  the  first  part  shall 
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1)0  oiititlrd,  as  above  proviili'd,  it  liciii^,'  rxprt'ssly  uiultTstood 
ami  ajfroed  that  tin-  basis  of  participation  in  said  receipts 
shall  be  the  proportion  which  the  (juanlity  of  gas  sold  by  each 
party  from  October  first,  eiijjhteen  hundred  and  ei^'hty-thri'c, 
to  October  first,  eigliteen  hundred  and  i-iglity-four,  bears  to 
the  total  quantity  of  gas  sold  by  both  parties  hereto,  and  that 
neither  party  hereto  shall  receive  more  thereof  than  by  such 
a  basis  of  division  it  would  be  entitled  to,  subject,  however,  to 
the  foregoing  provision  that  the  (puuitity  sold  by  the  party  of 
the  first  part  during  the  said  year  ending  October  first,  eight- 
een hundred  and  eighty-four,  shall  not  be  considered  as  ex- 
ceeding two  hundred  and  thirteen  millions  (21:5,000,000)  of 
feet  as  aforesaid. 

"'(2)  All  receipts  (over  and  above  the  said  allowance  of 
one  dollar  per  thousand  feet  as  a  basis  of  costs)  from  gas  sold 
each  year  upon  sales  in  excess  of  the  said  total  (luantity  sold 
during  the  year  ending  October  first,  eighteen  hundred  and 
eighty-four,  shall  be  divided  as  follows,  viz. :  The  party  of 
the  first  part  shall  receive  thereout  a  percentage  equal  to  one- 
half  of  the  percentage  which  it  will  receive  as  above,  and  the 
party  of  the  second  part  shall  receive  all  the  balance  of  such 
receipts  from  said  increased  sales. 

"  '5.  Neither  party  hereto  shall  solicit  any  business  belong- 
ing to  the  other,  but  either  party  may  take  such  consumers  of 
the  other  as  may  voluntarily,  without  any  solicitation,  desire 
to  change  from  one  to  the  other. 

"  '6.  All  the  accounts  between  the  jjjirties  hereto  hereunder 
shall  be  adjusted  (|uarterly  on  the  tenth  days  of  February, 
May,  August,  and  November  of  each  year  for  the  (piarter  end- 
ing on  the  last  day  of  December,  March,  June,  and  September, 
and  settlements  of  ail  balances  shall  be  made  within  t(  ii  days 
thereafter.  The  said  adjustment  of  accounts  shall  be  made 
by  an  auditor,  who  shall  be  chosen  by  the  agreement  of  both 
parties  hereto. 

"  '7.  if  any  difTerences  or  misunderstanding  ari.se  hereun- 
der, the  matter  in  dispute  shall  be  referred  for  deeisioii  to 
three  arbiters,  whose  d(!cision  sli.ill  he  hirniin^'  upon  llie  parties 
hereto,  so  far  as  in  law  it  may  have  binding  force  and  i-ITect. 
Said  arbiters  shall  be  chosen  as  follows,  vi/. :  One  shall  be 
chosen    by   each    party    hereto,   and    the    third    by    the    two   so 
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chosen:  provided,  that,  il"  either  party  licreto  ne^'lcets  or  re- 
fuses for  ten  days  after  recpiest,  in  writing,  mailed  or  per- 
sonally delivered,  to  appoint  an  arbiter,  the  party  making  sneh 
re(iuest  shalj  appoint  two  arhitfrs,  who  shall  api)oint  a  third, 
as  above  provided. 

"  '8.  It  is  further  understood  and  agreed  that  if  either 
party  hereto  shall  at  any  time  willfully  fail,  omit,  or  neglect 
to  perform,  or  shall  violate  any  of  the  covenants  herein  con- 
tained, such  party  shall  be  liable  to  the  other  for  all  loss  and 
damage  caused  to  or  suffered  by  it  thereby,  and  that  the  dam- 
ages whieh  shall  be  caused  thereby  will  be  equal  to  the  sum 
of  two  hundred  and  fifty  thousand  dollars,  ($250,000,)  and 
that  the  party  who  shall  so  fail,  neglect,  or  omit  to  perform, 
or  who  shall  violate  any  of  the  covenants  herein  contained, 
shall  at  once  thereupon  pay  to  the  other  party  the  sum  of  two 
hundred  and  fifty  thousand  dollars  as  liquidated  damages, 
and  that  upon  failure  to  pay  the  same  upon  demand  suit  may 
be  brought  therefor,  in  which  the  damages  so  caused  or  suf- 
fered shall  be  assessed  at  said  sum  of  two  hundred  and  fifty 
thousand  dollars. 

''  '9.  This  agreement  shall  take  effect  from  October  fifteenth, 
eighteen  hundred  and  eighty-four,  and  shall  continue  in  force 
for  thirty  years  from  its  date.' 

"[Duly  signed  and  sealed  October  7th,  1884.] 

"The  plaintiff  then  proved  the  incorporation  of  the  United 
Gas  Improvement  Company,  a  corporation  incorporated  by 
and  doing  business  in  the  state  of  Pennsylvania.  The  plaintiff 
further  proved  that  at  the  time  of  the  agreement  aforesaid  he 
was  the  general  manager  of  the  said  United  Gas  Improvement 
Company,  and  the  business  of  the  said  corporation  was  the 
owning,  improving,  leasing,  and  manipulation  of  gas  property 
throughout  the  country;  said  company  being  the  owner  of 
many  gas-works  in  various  parts  of  the  Union,  and  constantly 
in  negotiation  for  the  sale  and  purchase  of  that  kind  of  prop- 
erty, lie  further  proved  that,  by  reason  of  the  rivalry  in  the 
city  of  Baltimore  betvveen  the  defendant  and  the  Equitable 
Gas-Light  Company  aforesaid,  the  price  of  gas  had  been  re- 
duced to  a  figure  below  that  at  which  it  could  be  profitably 
manufactured,  and  that  the  company  of  which  the  plaintiff 
was  manager,  as  well  as  other  gas  companies  throughout  the 
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country,  had  bctii  inatorially  iiicouvciiit'iirtMl  hy  the  fact  that 
thoy  wore  rcMiuircd  and  cxpfctcd  l>y  their  cnsloiiicrs  to  sell 
thrir  jras  at  the  iiisuniciciit  price  at  wliieh  it  was  t'liriiislied  in 
Haltimore.  It  heeanic.  therefore,  the  interest  of  the  phiintifT 
and  his  company  that  tlie  contlirf  in  Baltimore  shouhl,  if  pos- 
sibh'.  he  I)rongiit  to  an  aniii'ahU-  termination,  and  tile  ph'iintiff 
made  a  sufrtrestion  to  that  ctTect  to  the  presich-nt  of  tiie  E(|ui- 
tahlo  das-Light  Company,  and  in  conse(nience  thereof  was 
employeil  hy  that  company  to  bring  al)out  a  sctth-ment,  if 
possihh",  witli  tlie  di'fendant.  For  this  jiurpose  the  plaintilT 
visited  Baltimoi-c.  and  opened  negotiations  witii  tlie  defend- 
ant, wliich  wei'c  carried  on  for  some  time  by  proposition  and 
counter-j)roposition,  and  resnlted,  finally,  in  the  agreement 
heretofore  inserted  in  this  bill  of  exceptions. 

"The  plaintiff  gave  further  evidence  tending  to  show  that 
early  in  those  negotiations  he  informed  the  defendant,  through 
the  committee  representing  it,  that  he  was  employed  and 
would  be  paid  by  the  Ecpiitable  Gas-Light  Company  if  he  made 
an  arrangement  satisfactory  to  that  company,  and  that  if  he 
should  be  successful  in  bringing  about  a  settlement  satisfac- 
tory to  the  defendant  also,  he  should  expect  and  claim  to  be 
compensated  by  the  defendant  likewise.  Further  testimony 
in  respect  to  the  matter  of  his  said  negotiations  and  services 
and  his  claimed  and  expected  compensation  from  the  defend- 
ant was  given  by  the  plaintiff  tending  to  support  and  establish 
the  hypotheses  of  fact  set  up  by  the  plaintiff  in  those  regards 
in  his  prayers,  hereinafter  to  be  inserted. 

"The  defendant  then,  to  maintain  the  issues  upon  its  part 
joined,  gave  in  evidence  the  acts  of  the  general  assembly  of 
Maryland  of  1867,  c.  1:^2,  and  of  1882,  c.  XH,  both  relating  to 
the  E(iuitable  (Jas-Light  Company  of  Baltimore  City,  which 
it  was  agi-eed  might  be  read  in  evidence,  if  necessary,  from 
the  statute-book,  on  the  hearing  in  error.  The  defendant 
further  gave  evidence  tending  to  contradict  the  evidence  on 
the  part  of  the  i)laintiff  in  regard  to  what  occurred  between 
the  plaintiff  and  the  defendant's  committee  in  respect  to  the 
negotiations  aforementioned,  and  to  the  i)laintifl"s  alleged 
demand  for  compensation  from  the  defendant,  and  tending 
to  disi)rove  the  facts  assumed  as  the  hypotheses  of  the  plain- 
tiff's prayers;  and  the  defendant  further  gave  evidence  tend- 
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ing  to  establish  aud  maiutain  the  hypotheses  of  fact  set  up  by 
the  defendant  in  its  prayers  to  the  court,  hereinafter  to  be 
inserted." 

Various  instructions  were  asked  on  behalf  of  each  of  the 
parties,  which  the  court  declined  to  give,  but  at  defendant's 
request  instructed  the  jury  "that  the  plaintifT,  upon  the  plead- 
ings and  evidence  in  this  case,  is  not  entitled  to  recover,  be- 
cause the  contract  offered  in  evidence,  and  for  the  procuring 
of  the  making  whereof  he  claims  compensation  in  this  suit, 
was  illegal  and  void." 

Mr.  Chief  Justice  FULLER,  after  stating  the  facts  as 
above,  delivered  the  opinion  of  the  court. 

The  plaintiff  sought  to  recover  compensation  for  services 
alleged  to  have  been  rendered  by  him  to  the  defendant  in 
securing  the  contract  in  question  between  the  defendant  and 
the  Equitable  Gas-Light  Company  of  Baltimore.  It  is  objected 
that  the  court  erred  in  giving  the  instruction  that  the  plaintiff 
was  not  entitled  to  recover,  because  it  assumed  a  material  fact 
in  dispute,  which  should  have  been  left  to  the  jury,  namely, 
that  it  was  "for  the  procuring  of  the  making"  of  the  contract 
offered  in  evidence  that  compensation  was  claimed.  The  rec- 
ord does  not  show  that  this  objection  to  the  instruction  was 
taken  in  the  court  below,  nor  does  it  contain  any  evidence 
tending  to  establish  that  the  plaintiff  claimed  compensation 
for  anything  else  than  for  services  in  bringing  about  the 
agreement.  Plaintiff's  bill  of  particulars  is  for  services  "in 
negotiating  and  consummating  an  arrangement  and  settlement 
of  differences"  between  the  two  gas  companies;  and  he  put 
the  contract  in  evidence,  and  adduced  proof  that  he  carried 
on  negotiations,  which  "resulted  finally"  in  the  execution  of 
it.  He  was  general  manager  of  a  corporation  engaged  in  the 
business  of  "the  owning,  improving,  leasing,  and  manipula- 
tion of  gas  property  throughout  the  country,"  and,  as  his 
company  and  other  gas  companies  "had  been  materially  incon- 
venienced by  the  fact  that  they  were  required  and  expected 
by  their  customers  to  sell  their  gas  at  the  insufficient  price  at 
which  it  was  furnished  in  Baltimore,"  he  suggested  "that  the 
conflict  in  Baltimore  should,  if  possible,  be  brought  to  an 
amicable   termination,"   "and   in   consequence   thereof"   was 
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emplo.vcd  by  the  E(|uital)l(*  (Jas-Liglit  Company  "to  luiiif?  about 
a  st'ttlcnuiit.  if  possible,  witb  tbc  (li'fiMidaiit."  Tlic  coiiHict 
referred  to  seems  to  bave  been  tbf  eoinpctition  in  tbc  making 
and  vending  of  gas  in  tbe  eity  of  lialtimore,  wbieb  it  bad  been 
tbc  objtet  of  tbe  {general  assembly  of  Maryhuul  to  eneourage ; 
and  tilt"  sctth'nu-nt  to  wbicli  be  allutb-s  was  cmljodicd  in  tbe 
eontract  in  (juestion.  by  wbicb  eompctition  was  to  be  destroyed, 
and  tbe  object  of  tbe  general  assembly  defeated. 

We  do  not  feel  called  upon,  under  sucb  circumstances,  to 
reverse  tbc  judgment  upon  tbc  ground  tbat  tbe  court  assumed 
in  tbe  instnu-tion  a  matter  of  fact  wbicb  siiould  bave  been  left 
to  tlu-  jury  to  determine. 

According  to  tbc  evidence  given  by  tbe  plaintifT,  be  informed 
the  defendant  "tbat  be  was  employed  and  would  be  paid  by 
tile  E(iuitable  Gas-Light  Company,  if  he  made  an  arrangement 
satisfactory  to  tbat  company,  and  tbat.  if  be  should  be  success- 
ful in  bringing  about  a  settlement  satisfactory  to  the  defend- 
ant also,  he  should  expect  and  claim  to  be  compensated  by  the 
defendant  likewise." 

Since  he  bad  thus  entered  upon  the  enterprise  under  a 
specific  agreement  with  the  Eiiuitable  Gas-Light  Company,  it 
is  somewhat  difficult  to  understand  upon  this  record  how,  in 
carr>-iug  such  an  express  contract  out,  he  could  impose  the 
obligation  on  tbc  defendant  to  pay  him  for  doing  so  upon  a 
mere  notification  that  he  should  expect  from  it  compensation 
for  the  services  he  had  expressly  agreed  to  render  tbe  other 
company,  because  the  result  might  be  satisfactory  to  the  de- 
fendant,— a  result  necessarily  to  be  assumed  if  any  contract 
was  arrived  at.  The  defendant  could  not,  in  tbat  view,  be 
held  to  have  laid  by  and  accepted  services  which  the  plaintitT 
would  otherwise  not  have  been  obliged  to  perform,  nor  could 
plaiutiiT  assert  tbat  be  did  perform  only  U|)on  the  expectation 
of  being  also  paid  by  the  defendant.  Tbe  hypotheses  of  fact 
set  up  by  the  plaintitT  in  the  instructions  be  asked,  and  which 
were  refused,  contain  nothing  in  respect  of  wbii-b  testimony 
tending  to  supi)ort  and  establish  suih  iiypotbeses  would  add 
to  tbe  mere  fact  of  tlie  notification  cd'  plaint ilT's  expectation, 
and  the  evidence  on  defendant's  part  tended  to  show  a  denial 
of  any  obligation  to  |)ay. 

I'.ut,  apart   from  this,  the  real  (piestion  sid)mitted  to  us  for 
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decision  is  whether,  even  if  there  were  no  other  ohjection  to 
phiintilT's  recovery,  such  recovery  could  be  allowed  in  view 
of  the  nature  of  the  nHeged  services. 

In  Irwin  v.  Williar,  110  U.  S.  499,  510,  4  Sup.  Ct.  Rep.  160, 
it  was  helil  tiiat  wiiere  a  contract,  void  on  account  of  the  illegal 
intent  of  tlu'  prinei])al  parties  to  it,  had  been  negotiated  by  a 
person  ignorant  of  such  intent,  and  innocent  of  any  violation 
of  law,  the  latter  might  have  a  meritorious  ground  for  the 
recovery  of  compensation  for  services  and  advances,  but  when 
such  agent  "is  privy  to  the  unlawful  design  of  the  parties, 
and  brings  them  together  for  the  very  purpose  of  entering 
into  an  illegal  agreement,  he  is  particeps  criminis,  and  cannot 
recover  for  services  rendered  or  losses  incurred  by  himself  on 
behalf  of  either  in  forwarding  the  transaction."  It  is  clear 
from  the  evidence  adduced  by  the  plaintiff  that  he  falls  within 
the  category  last  described ;  and  he  makes  profert  of  the  fact 
that  the  first  suggestion  in  the  line  of  manipulating  the  gas 
interests  of  Baltimore  came  from  himself.  Hence,  if  the  eon- 
tract  he  brought  about  was  forbidden  by  statute,  or  by  public 
policy,  it  is  evident  that  he  could  not  recover,  and  the  judg- 
ment must  be  affirmed. 

By  this  contract  it  is  recited  that  active  competition  be- 
tween the  two  companies  had  resulted  in  expense,  annoyance, 
and  loss  of  profits,  and  it  was  therefore  provided  that  the  price 
of  gas  to  consumers  should  be  placed  at  $1.75  per  thousand 
cubic  feet,  with  a  rebate  of  fifteen  cents  a  thousand  feet  for 
payment  within  seven  days,  "unless  the  rate  shall  be  changed 
by  mutual  agreement  of  the  parties  hereto  in  writing;"  but, 
as  the  defendant  had  much  the  larger  interest,  it  might,  in 
case  of  competition  ou  the  part  of  any  other  gas  company, 
reduce  the  rate  at  which  gas  should  be  sold  "by  either  or 
both  of  the  parties  hereto,  from  time  to  time,  so  long  as  such 
competition  shall  continue,"  provided  it  should  not  be  put  at 
less  than  one  dollar  per  thousand  feet  without  the  written 
consent  of  both  parties;  that  the  entire  net  receipts  from  the 
sale  of  gas  should  be  pooled  and  divided  between  the  com- 
panies in  a  fixed  ratio,  without  regard  to  the  amount  of  gas 
actually  supplied  by  either;  that  one  of  the  companies  should 
lay  no  more  pipes  or  mains  for  the  supply  of  gas  in  the  city ; 
that  all  future  pipes  or  mains  should  be  laid  by,  and  remain 
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tlu'  proptTty  of,  tho  other  company;  niul  tlint  citlKT  party 
whicli  violatod  any  of  tlie  covenants  in  the  contract  should 
pay  to  fh»'  otlicr  the  sum  of  $250,000  as  rKiuidatiMJ  damages. 
It  will  he  perceived  that  this  was  an  afrreement  for  the  ahan- 
donment  hy  one  of  tiie  comjianies  of  tlie  discharge  of  its  tluties 
to  the  puhiic,  and  that  the  price  of  gas  as  fixed  thereby  should 
not  he  clianged.  except  that,  in  ease  of  competition,  the  rate 
might  be  lowered  by  one,  but  not  below  a  certain  specified 
rate,  without  the  consent  of  the  other.  And  in  the  case  in 
hand  the  Ivpiitable  Gas-Light  Company  was  expressly  for- 
bidden to  enter  into  such  a  contract.  That  company  was 
incorporated  by  an  act  of  the  general  assembly  of  Maryland, 
pas.sed  March  6,  1867,  with  a  capital  of  .>|;2,000.000,  which  might 
be  increased  to  $.'],0U0,00O,  and  with  authority  to  lay  pipes 
along  and  under  the  streets,  squares,  lanes,  and  alleys  of  the 
city  of  Baltimore,  and  to  supply  with  light  any  dwelling-jiouse 
or  other  buildings  or  places  whatever  belonging  to  individuals 
or  corporations,  adjacent  to  any  such  street,  square,  lane  or 
alley,  and  with  "all  the  rights  and  privileges  granted  to  the 
Gas-Light  Company  of  Baltimore  by  the  second,  third,  fourth, 
and  fifth  sections  of  the  ordinance  of  the  mayor  and  city 
council  of  Baltimore,  entitled  'An  ordinance  to  provide  for 
more  effectually  lighting  the  streets,  squares,  lanes,  and  alleys 
of  the  city  of  Baltimore,'  approved  June  17,  1816,  and  the 
act  of  assembly  of  December  session,  1816,  c.  251,  so  far  as 
the  same  are  not  inconsistent  with  the  provisions  of  this  act; 
and  the  said  company  hereby  incorporated  shall  be  liable  to 
all  the  duties,  restrictions,  and  penalties  [|)rovided]  for  in 
said  sections  of  said  ordinance  and  in  said  act  of  assembly." 
Laws  Md.  18G7,  pp.  207,  211,  212. 

Reference  to  the  act  and  ordinance  of  1816  (Laws  Md.  1813- 
1817,  c.  251,  of  1816;  Ordinances,  Baltimore,  1813-1822,  p.  95) 
does  not  contribute  to  the  argument  here  save  as  indicating 
the  design  of  the  general  assembly  to  give  ecprnl  powers  to  a 
competing  company.  Said  act  of  March  6,  1867,  §  14,  further 
provided  that  "the  general  assembly  hereby  reserves  the  right 
to  alter,  amend,  or  repeal  this  a<'t  at  pleasure."  L.iws  Md. 
1867,  pp.  207,  214. 

On  the  3d  of  May,  18H2,  an  ai-t  sui)plemeiitary  to  the  act 
incorporating  the  E(piitable  Gas-Light  Company  of  Baltimore 
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City  was  apju-ovi'd,  (Laws  Md.  1HS2,  {)p.  550,  551,)  authorizing 
and  cmpowci-inf?  said  ('oiiij)any  to  nianiifacturc  and  sell  gas  in 
Baltimore  county  as  well  as  in  Ualfiniorc  city,  and  to  exercise 
all  the  powers  and  rights  conferred  upon  it  by  the  acts  of 
assembly  and  any  amcMidments  thereto,  including  the  right  to 
lay  all  necessary  and  convenient  pipes,  etc.,  in  the  county  as 
well  as  in  the  city,  and  the  fourth  section  of  this  act  was  as 
follows: 

"That  the  said  company  br,  and  hci-eby  is,  |)roliibited  from 
entering  into  any  consolidation,  combination,  or  contract  with 
any  other  gas  company  whatever;  and  any  attempt  to  do  so, 
or  to  make  such  combinations  or  contracts  as  herein  prohibited, 
shall  be  utterly  null  and  void." 

In  Greenwood  v.  Freight  Co.,  105  U.  S.  13,  the  right  to 
repeal  the  charter  of  a  street-railroad  company  was  sustained 
under  a  provision  of  the  General  Statutes  of  Massachusetts 
declaring  "every  act  of  incorporation  passed  after  the  11th 
day  of  March  in  the  year  1831  shall  be  subject  to  amendment, 
alteration,  or  repeal  at  the  pleasure  of  the  legislature." 

In  Close  V.  Cemetery,  107  U.  S.  466,  476,  it  was  said  that  "a 
power  reserved  to  the  legislature  to  alter,  amend,  or  repeal  a 
charter  authorizes  it  to  make  any  alteration  or  amendment  of 
a  charter  granted  subject  to  it,  which  will  not  defeat  or  sub- 
stantially impair  the  object  of  the  grant,  or  any  rights  vested 
under  it,  and  which  the  legislature  may  deem  necessary  to 
secure  either  that  object  or  any  public  right." 

Similar  views  were  expressed  in  Water-Works  v.  Schottler, 
110  U.  S.  347;  County  of  Callaway  v.  Foster,  93  U.  S.  567;  and 
other  cases. 

The  consent  of  the  corporation  was  not  required  to  the 
operation  of  such  a  provision  as  that  embodied  in  the  fourth 
section  of  the  act  of  1882,  but,  if  acceptance  were  necessary, 
the  exercise  of  corporate  action  by  this  gas  company  after  the 
passage  of  the  amendment  was  suflScient  evidence  of  such 
acceptance. 

The  supplying  of  illuminating  gas  is  a  business  of  a  public 
nature  to  meet  a  public  necessity.  It  is  not  a  business  like 
that  of  an  ordinary  corporation  engaged  in  the  manufacture 
of  articles  that  may  be  furnished  by  individual  effort.  Gas- 
Light  Co.  V.  Manufacturing  Co.,  115  U.  S.  650;  Gas  Co.  v. 
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Gas-Lijjht  Co..  Ha  U.  S.  GM;  Slicpjird  v.  (liis-hi^'ht  Co.,  6 
Wis.  '>;{!»;  Cokp  Co.  V.  Coke  Co.,  121  ill.  ^M) :  St.  Louis  v.  Gas- 
Light  Co.,  70  Mo.  69.  Hence,  while  it  is  justly  urged  that 
those  rulfs  whieh  say  that  a  piven  eontraet  is  against  public 
poliey,  should  not  be  arbitrarily  exteiuled  so  as  to  interfere 
with  the  freedom  of  eontraet,  (Printing  Co.  v,  Sampson,  L.  R. 
ID  Ki\.  462,)  yet,  in  the  instance  of  business  of  such  character 
that  it  presumably  cannot  be  restrained  to  any  extent  what- 
ever without  prejudice  to  the  public  interest,  courts  decline 
to  enforce  or  .sustain  contracts  imposing  .such  restraint,  how- 
ever partial,  because  in  contravention  of  i)ublic  policy.  This 
subject  is  much  considered,  and  the  authorities  cited  in  Trans- 
portation Co.  v.  Pipe  Line  Co.,  22  AV.  Va.  600;  Coke  Co.  v. 
Coke  Co.,  121  111.  530;  Telegraph  Co.  v.  Telegraph  Co.,  65  Ga. 
160. 

The  decision  in  Mitchel  v.  Reynolds,  1  P.  Wms.  181,  1  Smith, 
Lead.  Cas.  pt.  2,  p.  508,  is  the  foundation  of  the  rule  in  rela- 
tion to  tin-  invalidity  of  contracts  in  restraint  of  trade;  but  as 
it  was  made  under  a  condition  of  things,  and  a  state  of  society, 
dilTi-n-nt  from  those  whicli  now  prevail,  the  rule  laid  down  is 
not  regarded  as  inflexible,  and  has  been  considerably  modified. 
I*\iblie  welfare  is  first  considered,  and,  if  it  be  not  involved, 
and  the  restraint  upon  one  i)arty  is  not  greater  than  protec- 
tion to  the  other  party  requires,  the  contract  may  be  sus- 
tained. The  (luestion  is  whether,  under  the  particular  circum- 
stances of  the  ea.sc  and  the  nature  of  the  particular  contract 
involved  in  it,  the  contract  is  or  is  not  unreasonable.  Rousillon 
V.  Kousillon,  L.  Ix.  14  Cli.  Div.  .351;  Cloth  Co.  v.  Lorsont.  L.  R. 
[)  En.  .345. 

"Cases  mu.st  be  judged  according  to  their  circumstances," 
remarked  Mr.  Justice  Bhadi.kv  in  Navi>riilion  Co.  v.  Winsor, 
20  Wall.  64,  68,  "and  can  only  be  rightly  judged  when  the 
reason  and  grounds  of  the  rule  are  carefully  considered.  There 
are  two  i)rineipal  grounds  on  which  the  doctrine  is  foundctl 
that  a  contract  in  restraint  of  trade  is  void  as  against  public 
I)olicy.  One  is  the  injury  to  the  piil)li.-  by  being  deprived  of 
the  restricted  part\  "s  industry;  the  other  is  the  injury  to  the 
party  himself  by  Ix'ing  precluded  from  pursuing  his  occupa- 
tion, and  thus  being  [)revented  troin  supporting  himself  and 
his  familv.     It  is  evident  that  both  these  evils  occur  when  the 
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contract  is  general,  not  to  pursue  one's  trade  at  all,  or  not  to 
pursue  it  in  the  entire  realm  or  country.  The  country  suflfers 
the  loss  in  both  cases;  and  the  party  is  deprived  of  his  occupa- 
tion, or  is  obliged  to  expatriate  himself  in  order  to  follow  it. 
A  contract  that  is  open  to  such  grave  objection  is  clearly 
against  public  policy,  iiut  if  neither  of  these  evils  ensue,  and 
if  the  contract  is  founded  on  a  valid  consideration  and  a  rea- 
sonable ground  of  benefit  to  the  other  party,  it  is  free  from 
objection  and  may  be  enforced."  Innumerable  cases,  how- 
ever, might  be  cited  to  sustain  the  proposition  that  combina- 
tions among  those  engaged  in  business  impressed  with  a  public 
or  quasi  i)ublic  character,  wliich  are  manifestly  prejudicial  to 
the  public  interest,  cannot  be  upheld.  The  law  "cannot  recog- 
nize as  valid  any  undertaking  to  do  what  fundamental  doctrine 
or  legal  rule  directly  forbids.  Nor  can  it  give  effect  to  any 
agreement  the  making  whereof  was  an  act  violating  law.  So 
that,  in  short,  all  stipulations  to  overturn,  or  in  evasion  of, 
what  the  law  has  established;  all  promises  interfering  with 
the  workings  of  the  machinery  of  Uie  government  in  any  of 
its  departments,  or  obstructing  its  officers  in  their  official  acts, 
or  corrupting  them ;  all  detrimental  to  the  public  order  and 
public  good,  in  such  manner  and  degree  as  the  decisions  of  the 
courts  have  defined ;  all  made  to  promote  what  a  statute  has 
declared  to  be  wrong, — are  void."  Bish.  Cont.  §549;  Iron 
Co.  v.  Extension  Co.,  ante,  402,  (decided  at  this  term,  opinion 
by  Mr.  Justice  Field;)  Trist  v.  Child,  21  Wall.  441;  Irwin 
V.  Williar,  110  U.  S.  499;  Ai-uot  v.  Coal  Co.,  68  N.  Y.  558;  Salt 
Co.  V.  Guthrie,  35  Ohio  St.  666;  Woodi-uff  v.  Berry,  40  Ark. 
261;  Railroad  Co.  v.  Railroad  Co.,  3  Rob.  (N.  Y.)  411;  Craft 
V.  McConoughy,  79  111.  346;  Hooker  v.  Vandewater,  4  Denio, 
349;  Stanton  v.  Allen,  5  Denio,  434;  Railroad  Co.  v.  Collins, 
40  Ga.  582;  Coal  Co.  v.  Coal  Co.,  68  Pa.  St.  173. 

It  is  also  too  well  settled  to  admit  of  doubt  that  a  corpora- 
tion cannot  disable  itself  by  contract  from  performing  the 
public  duties  wliich  it  has  undertaken,  and  by  agreement  com- 
pel itself  to  make  public  accommodation  or  convenience  sub- 
servient to  its  private  interests. 

"Where,"  says  Mr,  Justice  ]\Ieller,  delivering  tlie  opinion 
of  the  court  in  Tliomas  v.  Railroad  Co.,  101  U.  S.  71,  83,  "a 
corporation,  like   a  railroad   company,  has  granted  to   it   by 
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charter  a  fraiu'liiso  iiitciuk'cl  in  larpfe  measure  to  be  exercised 
for  the  puhlie  good,  the  duf  pi-rt'onnanee  of  those  fuiu-tions 
being  the  consideration  of  the  public  ^'ranl.  any  contract  which 
disables  tlu-  corporal  ion  from  performing  those  functions, 
whidi  uMch-rtakcs  without  tlu'  consent  of  the  state  to  transfer 
to  otiiers  tlic  ri^'hls  and  jiowi  is  coiifciTcd  by  tlic  charter,  and 
to  relieve  the  grantees  of  the  Ijurdcn  which  it  imposes,  is  a 
violation  of  the  contract  with  the  state,  and  is  void  as  against 
public  policy." 

These  gas  companies  entered  the  streets  of  Baltimore,  under 
their  charters,  in  the  exercise  of  the  e<iuivalent  of  the  power 
of  eminent  domain,  and  are  to  be  held  as  having  assumed  an 
obligation  to  fulfill  the  public  purposes  to  subserve  which  they 
were  incorporated.  At  common  law,  corporations  formed 
merely  for  the  pecuniary  benefit  of  their  shareholders  could, 
by  a  vote  of  the  majority  thereof,  part  with  their  property, 
and  wind  up  their  business;  but  corporations  to  which  privi- 
leges are  granted  in  order  to  enable  them  to  accommodate  the 
public,  and  in  the  proper  discharge  of  whose  duties  the  public 
are  iuterested,  do  not  come  within  the  rule.  B.ut  we  are  not 
concerned  here  with  the  (lucstion  when,  if  ever,  a  corporation 
can  cease  to  operate  without  forfeiture  of  its  franchises,  upon 
the  excuse  that  it  cannot  go  forward  because  of  exi)ense  and 
want  of  remuneration.  There  is  no  evidence  in  this  record  of 
any  such  state  of  case,  and,  on  the  contrary^  it  ai)pcars  that 
the  cost  of  the  manufacture  of  gas  was  largely  below  the  price 
to  l)e  charged  named  in  the  stipulation  between  the  parties. 
There  is  nothing  upon  which  to  rest  the  suggestion  that  the 
companies  were  unable  to  serve  the  consumers,  while  the  record 
shows,  on  the  other  hand,  that  they  simply  desired  to  make 
larger  profits  on  whatever  gas  they  might  furnish.  Nor  are 
we  called  upon  to  pass  upon  the  validity,  generally,  of  pooling 
agreements.  Here  the  contract  was  directly  in  the  teeth  of 
the  statute,  which  expressly  forbade  the  E(|ui1able  Gas-Light 
Company  from  ent<'ring  into  it.  That  prohiliitioii  declared  the 
policy  of  the  state,  as  well  as  restrained  tlie  particular  cor- 
jioration. 

The  distinction  iM'tween  malum,  in  sr  and  malum  prohihiium 
has  long  since  been  exploded,  and  as  "there  can  be  no  civil 
right  where  there  can  be  no  legal  remedy,  and  there  cnn  be 
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no  legal  remedy  fov  tliat  wliidi  is  itself  illegal,"  (Bank  v. 
Owens,  2  Pet.  527,  5:51),)  it  is  clear  that  contracts  in  direct  vio- 
lation of  statutes  expressly  forbidding  their  execution  cannot 
be  enforced. 

The  (jucstion  is  not  one  involvinf?  want  of  authority  to  con- 
tract on  account  of  irregularity  of  organization,  or  lack  of  an 
affirmative  grant  of  power  in  the  charter  of  a  corporation,  l)ut 
a  (juostion  of  the  absolute  want  of  j)0wer  to  do  that  which  is 
inhibited  by  statute,  and,  if  attempted,  is  in  positive  terms 
declared  "utterly  null  and  void." 

"The  rule  of  law,"  said  Parker,  C.  J.,  in  Russell  v.  De- 
Grand,  15  ]\Iass.  35,  39,  "is  of  universal  operation,  that  none 
shall,  by  the  aid  of  a  court  of  justice,  obtain  the  fruits  of  an 
unlawful  bargain." 

We  cannot  assi.st  the  plaintiff  to  get  payment  for  efforts  to 
accomplish  what  the  law  declared  should  not  be  done,  and  the 
judgment  must  be  affirmed.^'' 


PEOPLE  v.  CHICAGO  GAS  TRUST  CO. 

(Supreme  Court  of  Illinois,  1889.     130  111.  268.) 

This  is  an  information  in  the  nature  of  a  quo  loarranto  filed 
by  the  Attorney  General  of  the  State  in  the  Circuit  Court  of 
Cook  County  against  The  Chicago  Gas  Trust  Company,  sum- 
moning the  latter  to  answer  to  the  People  of  the  State  by 
what  warrant  it  exercises  certain  powers,  privileges  and  fran- 
chises therein  described.  The  information  sets  out  in  full  the 
charter  of  "The  Chicago  Gas  Light  and  Coke  Company," 
Igranted  by  the  Legislature  of  Illinois  in  1849,  an  Act  amenda- 
tory of  such  charter  passed  in  1855,  an  Act  to  enable  the 
Chicago  Gas  Light  and  Coke  Company  to  increase  its  capital 
stock  passed  in  1869;  also,  the  charter  of  the  "People's  Gas 
Light  and  Coke  Company"  granted  in  1855,  and  an  Act  to 
amend  the  same  passed  in  1865 ;  also,  in  substance,  an  ordi- 
nance passed  by  the  common  council  of  the  City  of  Chicago 

90 — See  also  Chicago  Gas  Light 
Co.  V.  People's  Gas  Light  Co.,  121 
lU.  530. 


736  ro^rnixATioxs  .wn  restraint  of  tuwoi-: 

in  1858,  authorizinp  the  People's  C.  L.  &  C.  Co.  to  lay  its 
niniiis  and  pipes,  ete.,  in  the  stn^ots,  etc.,  of  snid  city;  and  the 
substtuu'c  of  an  aj^reement  made  betwrcn  the  Chicafjo  0.  L. 
&  C.  Co.  and  the  People's  G.  L.  &  C.  Co.  in  April,  18(52.  Said 
ehart(M-s  and  the  Acts  amendatory  thereof,  ami  said  ordinance 
and  agreement  are  more  particnhirly  described  in  Cliieafro  Gas 
Light  Co.  V.  People's  Gas  Light  Co.  1:21  111.  •'..!( ).  The  sub- 
stance of  the  litigation  between  the  Chicago  Co.  and  the  Peo- 
ple's Co.,  and  the  result  thereof,  as  pa.ssed  upon  and  announced 
by  this  Court  in  the  last  named  case,  are  also  stated  in  the 
infoiTnation. 

The  information  further  states  that  the  Chicago  G.  L.  &  C. 
Co.  received  subscriptions  to  its  capital  stock  to  the  amount 
of  $4,i)84,200.00  and  issued  certificates  for  inn,:^68  shares  of 
such  stock,  each  share  for  $25.00;  that  the  People's  G.  L.  & 
C.  Co.  received  subscriptions  to  its  capital  stock  to  the  amount 
of  $4,000,000.00  and  issued  certificates  for  40,000  shares  of 
$100  each ;  that  the  two  companies  laid  their  mains  and  pipes 
in  the  streets  of  Chicago,  and  operated  their  works  and  fur- 
ni.shed  gas  to  the  city  and  its  inhabitants,  the  former,  after 
April,  1862,  in  the  North  and  South  Divisions,  and  the  latter 
in  the  AVest  Division,  of  the  city. 

The  information  also  sets  up  that,  in  January,  1882,  "The 
Consumers'  Gas,  Fuel  and  Light  Company  of  Chicago,  111.," 
was  organized  under  the  general  Incorporation  Act  of  1872, 
and  was  authorized,  by  an  ordinance  of  the  common  council  of 
Chicago  pas.sed  April  28,  1882,  to  construct  and  operate  its 
works  in  that  city  and  to  lay  its  pipes  and  mains  under  the 
streets,  etc.,  and  proceeded  to  lay  its  pipes  in  the  North  and 
South  Divisions,  and  to  supply  the  inhabitants  with  gas;  that, 
by  reason  of  the  foreclosure  of  a  trust  deed  given  by  the  last 
named  company,  its  property,  rights  and  franchises  passed  to 
and  became  vested  in  the  "Consumers'  Gas  Company,"  a  cor- 
jjoration  organized,  in  November,  1886,  under  the  general  lii- 
corj)oration  Act, 

The  proceedings  for  the  incorporation  of  the  "Consumers' 
Gas  Com[)any"  are  set  out  in  full,  showing  its  capital  stock 
to  be  $5,000,000.00  divided  into  50,000  shares  of  $100.00  each; 
and   it  is  averrr-d   that    it    used   the   works  and   i>ipes,  etc.,  so 
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transferred  to  it,  in  inainifacturiiif^'  and  distril)iitiiif^  f^as  in 
the  city. 

Tile  inronnatioii  sets  out  llir  proceedings  for,  and  ccsulting 
ill,  llic  oi-^'anization  of  "Tlic  Iviuitable  Gas  Light  and  I'^iiel 
Company  of  Cliicago, "  in  August,  1885,  under  the  general 
Incorporation  Law,  showing  its  capital  stock  to  be  -t^, 000,000. 00 
divided  into  ."50,000  shares  of  $100.00  each,  and  avers  tliat  an 
ordinance  was  passed  by  the  eonunon  council  of  Chicago,  giv- 
ing said  company  the  right  to  lay  down  gas  pipes  and  mains 
in  the  streets,  etc.,  and  that  said  company  kept  and  maintained 
such  gas  mains,  etc.,  and  sold  gas,  etc.,  in  the  South  Division 
of  the  city. 

The  information  still  further  alleges  that  the  four  companies 
above  named,  to-wit:  The  Chicago  Gas  Light  and  Coke  Com- 
pany, The  People's  Gas  Light  and  Coke  Company,  The  Con- 
sumers' Gas  Company,  and  The  Equitable  Gas  Light  and  Fuel 
Company  of  Chicago,  were  on  April  29,  1887,  and  have  been, 
and  are  the  only  gas  companies  engaged  in  that  business  and 
occupying  the  streets  with  gas  mains  in  said  city;  that,  in  the 
ordinances,  giving  to  the  Consumers'  Gas,  Fuel  and  Light 
Company  (succeeded  by  the  Consumers'  Gas  Company)  and 
to  the  Equitable  Gas  Light  and  Fuel  Company  the  right  to 
occupy  the  streets,  it  was  provided  that  such  ordinances  should 
not  take  effect  until  said  companies  had  given  bonds  binding 
themselves  respectively  not  to  sell,  lease  or  transfer  their 
franchises  and  privileges  to  any  other  gas  company  and  not 
to  enter  into  any  combination  with  any  other  company  con- 
cerning the  rate  or  price  to  be  charged  for  gas;  that  each  of 
said  corporations  was  by  law  designed  to  be  and  of  right  ought 
to  be  a  separate,  distinct,  independent  and  competing  cor- 
poration for  the  manufacture,  sale  and  furnishing  of  illu- 
minating gas  to  the  consumers  thereof  in  said  city;  that  said 
four  companies  when  combined  and  operating  imder  one  man- 
agement or  power  of  control,  having  a  common  interest  to 
subserve,  form  a  monopoly  of  the  business  of  supplying  and 
selling  illuminating  gas  to  the  said  city  and  its  inhabitants,  etc. 

The  information  then  closes  as  follows : 

"And  that  heretofore,  to-^^^t,  on  the  29th  day  of  April,  1887, 
at  the  said  county  of  Cook,  the  Chicago  Gas  Trust  Company 
was,  and  from  thence  hitherto  hath  been,  and  still  is,  a  cor- 
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poration  and  body  politic,  organized  and  existing  nnder  the 
laws  of  the  State  of  Illinois,  to-wit :  'An  act  entitled  an  act 
concerning  corporations,'  api)r()ved  April  18,  1872,  and  the 
several  acts  amendatory  tlicri-of;  and  tlwit  tlie  said  Chicago 
Gas  Trust  Company,  for  and  during  the  period  of  twelve 
months  or  more  last  past,  at  the  county  of  Cook  aforesaid,  has 
usurped  ami  unlawfully  exercised,  and  now  usurps  and  un- 
lawfully exercises,  powers,  liberties,  privileges  and  franchises 
not  conferred  by  law,  to-wit,  the  power,  liberty,  privilege  and 
franchise  of  obtaining,  by  purchase,  or  in  exchange  for  its 
own  stock,  and  holding  and  owning,  and  then  and  there  did 
purchase  and  receive  in  exchange  for  its  own  stock,  and  now 
holds,  a  majority  and  controlling  interest  of  and  in  the  shares 
of  capital  stock  of  tiie  said  Chicago  Gas  Light  and  Coke  Com- 
pany, the  said  People's  Gas  Light  and  Coke  Company,  the 
said  Equitable  Gas  Light  and  t\iel  Company  of  Chicago,  and 
the  Consumers'  Gas  Company,  respectively,  (as  amended  May 
27,  1889,)  and  hath  thereby,  in  manner  and  at  the  pkce  afore- 
said, unlawfully  actjuired  and  holds  the  power  to  manage  and 
control  the  said  four  corporations,  to-wit,  the  said  Chicago  Gas 
Light  and  Coke  Company,  the  said  People's  Gas  Liglit  and 
Coke  Company,  the  said  Equitable  Gas  Light  and  Fuel  Com- 
pany of  Chicago,  and  the  said  Consumers'  Gas  Company,  and 
hath  thereby,  and  in  the  manner  and  at  the  place  aforesaid, 
destroyed  the  diversity  of  interest  and  motive  for  competition 
between  them,  which  would  otherwise  exist,  in  the  manufac- 
ture, distribution  and  sale  of  illuminating  gas  to  the  city  of 
Chicago  and  its  inhabitants,  in  said  county,  and  hath  thereby 
usurped  and  unlawfully  secured  to  itself,  in  manner  aforesaid, 
and,  by  means  of  holding  such  majority  and  controlling  in- 
terest in  the  shares  of  stock  of  said  four  last  mentioned  gas 
companies,  now  usurps  ami  unlawfully  holds,  the  power,  lib- 
erty and  franchise  of  maintaining,  through  said  four  several 
gas  companies  last  mentioned  a  virtual  monopoly  in  the  busi- 
ness of  furnishing  illuminating  gas  to  said  city  of  Chicago  and 
the  inhabitants  thereof,  and  to  the  consumers  of  such  gas  in 
said  city,  to-wit,  at  the  place  aforesaid,  to  the  great  detriment 
and  injury  of  the  People  of  the  State  of  Illinois,— all  of  which 
said  powers,  privileges  and  franchises  so  exercised  by  it  as 
aforesaid,  though  not  conferred  by  law,  the  said  Chicago  Gas 
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Trust  Company,  at  and  within  said  county,  ujjon  tlie  Pooplf! 
of  the  State  of  Illinois,  hath  so  usurped  and  unlawfully  exer- 
cised, and  now  doth  so  usurp  and  unlawfully  exercise,  contrary 
to  law  and  the  form  of  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  People  of  the 
State  of  Illinois." 

Originally  the  information  contained  two  counts,  but  the 
Attorney  General  entered  a  nolle  prosequi  as  to  the  second 
count.  Eleven  pleas  were  filed  to  the  first  count  as  finally 
amended,  by  the  Chicago  Gas  Trust  Company,  the  defendant 
below.  The  first,  third  and  seventh  pleas  allege,  that  the 
Chicago  Gas  Trust  Company  is  a  corporation,  formed  on  the 
28th  day  of  April,  A,  D,  1887,  under  the  general  Incorporation 
Act  of  this  State  approved  April  18,  1872,  and  in  force  July 
1,  1872;  said  pleas  set  out  in  full  all  the  proceedings  for  the 
organization  of  the  defendant  company,  including  the  original 
statement  filed  with  the  Secretary  of  State,  the  license  to  the 
commissioners  to  open  books  for  subscriptions  to  the  capital 
stock,  the  report  of  the  commissioners,  and  the  certificate  of 
organization  issued  by  the  Secretary  of  State,  etc. 

The  statement  so  filed  with  the  Secretary  of  State  shows 
the  name  of  the  con3oration  to  be  the  "Chicago  Gas  Trust 
Company,"  that  its  capital  stock  is  $25,000,000.00  divided  into 
250,000  shares  of  $100.00  each,  that  the  location  of  its  principal 
office  is  in  Chicago,  and  *hat  its  duration  is  to  be  ninety-nine 
years.  The  statement  also  sets  forth  the  object  of  the  cor- 
poration in  the  following  words: 

"The  object  for  which  it  is  formed  is  to  build,  erect,  pur- 
chase, lease,  establish,  maintain,  enlarge,  extend  and  operate 
or  demise  works  in  the  city  of  Chicago,  in  the  county  of  Cook 
and  State  of  Illinois,  and  in  such  other  place  or  places  in  said 
State  of  Illinois  as  said  corporation  may,  by  the  vote  of  the 
majority  of  its  stockholders,  elect,  for  the  manufacture,  sup- 
ply, sale  and  distribution  of  gas  and  electricity,  or  either,  for 
the  furnishing  of  light,  heat,  fuel  and  power,  for  any  and  all 
purposes  for  which  gas  or  electricity  may  now  or  hereafter  be 
used;  and  to  purchase  and  hold  or  sell  the  capital  stock,  or 
purchase  or  lease  or  operate  the  property,  plant,  good  will, 
rights  and  franchises,  of  any  gas  works,  or  gas  company  or 
companies,  or  any  electric  company  or  electric  companies,  in 
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Sfliil  city  of  Cliica^o,  Cook  i-ounty,  Illinois,  or  t'lscwlitrc  in 
sail!  State  of  Illinois,  as  said  corporation  may,  by  vote  of  the 
majority  of  the  stockholders,  elect ;  and  to  purchase,  hold, 
sell,  operate  or  anywise  become  interested  in  coal  or  other 
properties  productive  of  material  necessary  or  useful  in  the 
supply  or  manufacture  of  gas,  or  other  agency  or  medium  of 
light,  heat,  power  or  fuel,  and  to  sell,  improve,  enlarge,  ex- 
tend, maintain,  operate  or  demise  any  and  all  propei-ty  so 
purchased  or  leased." 

The  first,  third  and  seventh  pleas  aver  that  tlie  defendant 
has  used  and  exercised  and  still  does  use  and  exercise  "the 
said  power,  liberty,  privilege  and  franchise  of  purchasing  and 
liolding  the  capital  stock  of  gas  companies  in  the  State  of 
Illinois,"  and  "has  purchased  and  still  holds  capital  stock  of 
the  four  gas  companies  mentioned  in  said  information,"  etc. 
The  2d,  4th,  5th,  Gth,  9th,  10th  and  11th  pleas  aver  that  the 
Chicago  Gas  Trust  Company  "has  purchased  and  now  holds 
a  majority  of  the  shares  of  the  capital  stock  of  the  said"  four 
companies,  and  "that  it  might  lawfully  j)urchase  the  said 
shares  of  stock  because  among  the  powers  conferred  upon  it 
by  its  charter  from  the  State  of  Illinois  was  the  power  to  pur- 
chase capital  stock  of  any  gas  company  or  companies  in  the 
city  of  Chicago,  county  of  Cook  or  elsewhere  in  the  State  of 
Illinois."  In  the  5th,  6th,  Oth  and  11th  pleas  the  power  is 
described  as  the  "power  to  purcha,se  the  capital  stock,"  and 
not  as  the  "power  to  purchase  capital  stock."  The  2d,  4th 
and  10th  [)leas  describe  the  power  as  the  "power  to  purchase 
capital  stock."  The  4th,  10th  and  11th  pleas  use  the  words, 
"articles  of  association,"  in  the  j)lace  of  the  woi'd.  "charter." 
The  8th  jWea  avers  that  the  defendant  "has  jnircliased  and 
now  holds  a  majority  ()f  the  shares  of  the  capital  stock  of  tlie 
said"  four  companies,  "as  well  it  might  do,  brjui,'  lawfully 
authorized  so  to  do  by  the  provisions  of  its  articles  of  iiic()i-- 
ponition." 

Several  of  the  pleas  Acuy  that  the  (Icfiiidatil  has  interfered 
with  the  (Mjntrol  (jr  operation  of  tlu;  four  eompaiiics,  and  aver 
that  said  eoinpanics  have  been  operated  independently  of  each 
other  a/id  the  defendant.  Several  deny  that  (Icfeinlaiil  has 
destroyed  the  diversity  of  interest  or  motive  for  conijx't ition 
betweeu  the  four  companies.     One  or  more  of  the  pleas  deny 
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that  (Icrciidjiiit  lias  usurped  oi'  llial  it  lioMs  the  jxiwcr,  litnTty 
and  rraiicliisc  (tf  inaiiitaiiiinj,'  tlirou^'li  said  gas  companies  a 
virtual  monopoly  in  the  business  of  i'urnishinf^  gas,  ete. 

The  Attoriu'y  General  demuiTcd  to  the  eleven  pleas.  The 
court  below  overruled  the  deiuui-i'er.  The  Attorney  General 
stood  by  the  demurrer  and  final  jud^Miient  of  nil  capifit  was 
rendered  on  June  24,  ISSf).  From  that  judgment  an  appeal  is 
taken  to  this  Couit.  The  ei'i'ors  assigned  are  the  overruling 
of  the  demuri'er  to  eaeh  of  the  j)leas,  and  rendering  final  judg- 
ment for  the  defendant  below  on  the  demurrer. 

MR.  JUSTICE  MAGRUDEK  delivered  the  opinion  of  the 
Court : 

The  Chicago  Gas  Trust  Company,  appellee  herein,  was  or- 
ganized under  the  general  incorporation  law  of  this  state.  The 
statement  filed  by  the  original  incorporation  with  the  secretary 
of  state  sets  forth  that  the  trust  company  was  formed  for  two 
objects,  or  for  one  object  of  a  two-fold  character.  The  object 
named  in  the  first  clause  of  the  second  specification  of  the 
"statement"  is,  in  brief,  the  erection  and  operation  of  works 
in  Chicago,  and  other  places  in  Illinois,  for  the  manufacture, 
sale,  and  distribution  of  gas  and  electricity.  The  object  named 
in  the  second  clause  of  the  second  specification  of  the  state- 
ment is,  in  brief,  "to  purchase  and  hold  or  sell  the  capital 
stock"  of  any  gas  or  electric  company  or  companies  in  Chi- 
cago, or  elsewhere  in  Illinois. 

In  this  proceeding  no  attack  is  made  upon  the  validity  of 
the  organization  of  the  gas  trust  company  as  a  corporation. 
That  it  was  formed  in  strict  conformity  with  the  requirements 
of  the  general  incorporation  law  is  not  denied  by  the  people. 
Nor  does  the  state  here  question  the  right  of  the  appellee  com- 
pany to  acquire  and  operate  w^orks  for  the  manufacture  and 
sale  of  gas  and  electricity,  in  pursuance  of  the  object  desig- 
nated in  the  first  clause  above  mentioned.  Hence  the  contro- 
versy arising  upon  the  demurrer  to  the  pleas  in  this  case  is 
not  as  to  the  right  of  appellee  to  exist  as  a  corporation,  nor 
as  to  its  right  to  exercise  the  first  one  of  the  powers  sought 
to  be  conferred  upon  it  by  its  charter. 

The  controversy  presented  by  the  record  relates  solely  to 
the  authority  of  the  appellee  to  carry  out  the  object  desig- 
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Dated  in  tin-  srcMHul  clauso  above  mentione(l.  It  is  claiiiied  on 
the  part  of  the  people  that  tlie  eharter  or  artieh'S  of  assoeia- 
tion  of  the  ^jas  trust  eonipany  did  not  and  conkl  not  eonfer 
upon  it  the  power  "to  purchase  and  hold  •  •  •  the  capi- 
tal stock"  of  other  gas  companies.  It  is  averred  in  the  in- 
formation, ajid  admitted  in  eiglit  of  the  eleven  pleas,  that 
a4>i)«llee  has  purchased,  and  now  holds,  a  majority  of  the 
aliares  of  the  capital  stock  of  four  gas  companies,  to-wit,  the 
Chicago  das-Light  &  Coke  Company,  the  People's  Gas-Light 
&  Coke  Company,  the  Ecpiitable  Gas-Light  &  Fuel  Company, 
and  the  Consumer's  Gas  Company;  and  it  is  admitted  in  tiiree 
of  the  pleas  that  the  appellee  has  purchased,  and  now  holds, 
some  portion  of  the  capital  stock  of  said  four  companies. 

The  information  charges  that,  by  so  purchasing  and  holding 
a  majority  of  the  shares  of  the  capital  stock  of  each  of  the 
four  companies,  tJie  appellee  usurps  and  exercises  "powers, 
liberties,  i)rivileges,  and  franchises  not  conferred  by  law." 
The  appellee  pleads,  in  justification,  that  the  power  so  to 
purchase'  and  hold  the  stock  is  granted  by  the  terms  of  its 
charter. 

Can  the  Chicago  Gas  Trust  Company  lawfully  purchase  and 
hold  the  stock  of  other  gas  companies? 

A  distinction  is  sought  to  be  drawn  between  "capital  stock" 
and  "shares  of  stock."  It  is  said  that  eajjital  stock  means  the 
entire  j)roi)erty  owned  by  the  corporation,  while  a  share  in 
the  stock  is  the  right  to  partake,  according  to  the  amount  put 
into  the  fund,  of  the  surplus  profit  obtained  from  the  use  and 
disposal  of  the  ca{)ital  stock  of  the  company  to  those  pur- 
poses for  whicli  tlu'  company  is  constituted,  it  is  therefore 
insisted  by  the  appellant  that,  even  if  the  eharter  of  the  appellee 
can  be  held  to  confer  the  power  to  purchase  and  hold  the 
general  property  or  funds  of  other  gas  companies,  it  does  not 
for  that  reason  confer  the  power  to  pui'ehase  and  hold  shares 
of  stock  in  such  other  companies. 

The  distinction  conteMded  foi-  undoubtedly  exists  under  cer- 
tain circumstances,  and  for  certain  pui'j)oses;  but  we  think 
that,  in  the  present  eas<>,  the  words,  "the  capital  stock  of  any 
gjLs  company  or  comi)anies,"  aic  l)iua<l  enough  to  include 
shares  of  stock.  In  the  general  ineoi"i>()rat  ion  act,  under  which 
the  af)i)ellee  and  CouKumers'  Gas  Company  and  the  Etpiitablo 
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Gaa-Light  &  Fuel  Company  are  all  organized,  the  statement 
is  retjuired  to  set  forth  "the  name  of  the  [)roi)osed  corporation, 
the  object  for  which  it  is  to  he  formed,  its  eajjital  stock,  the 
nimihrr  of  shares  of  wliicli  such  stock  shall  consist,"  etc.  The 
oi-iginal  charter  of  the  Chicago  Gas-Light  &  Coke  Company 
provides  that  "the  capital  stock  of  said  company  shall  not 
exceed  $:}00,000,  to  be  divided  into  shares  of  $25,"  etc.  The 
charter  of  the  Peoples'  Gas-Light  &  Coke  Company,  as  amended 
in  18G5,  also  i)rovides  that  its  capital  stock  may  be  divided 
into  shares.  The  terms  thus  used  designate  the  capital  stock 
of  a  corporation  as  that  which  consists  of,  or  may  be  divided 
into,  shares.  Hence,  for  the  purposes  of  the  present  discussion, 
"the  capital  stock  of  any  gas  company"  may  be  regarded  as 
the  aggregate  of  all  the  shares  of  such  stock. 

The  first,  third,  and  seventh  pleas  aver  that  the  defendant 
uses  and  exercises  "the  power,  liberty,  privilege,  and  franchise 
of  purchasing  and  holding  the  capital  stock  of  gas  companies 
in  the  state  of  Illinois,"  and  that  in  such  use  and  exercise 
thereof  "it  has  purchased,  and  still  holds,  capital  stock  of 
four  companies,"  etc.,  without  stating  how  much  capital  stock 
it  holds.  The  demurrer  to  these  pleas  might  well  have  been 
sustained,  on  the  ground  that  they  do  not  answer  the  informa- 
tion. The  information  charges  that  the  defendant  has  pur- 
chased and  holds  a  majority  of  the  shares  of  stock  in  each  of 
the  four  companies,  while  the  pleas  answer  by  saying  that 
defendant  holds  "capital  stock,"  and  do  not  set  forth  whether 
the  stock  so  held  is  a  majority,  or  less  than  a  majority,  of  the 
shares.  If  it  be  conceded,  however,  that  the  three  pleas  are 
not  defective  for  the  reason  thus  specified,  they  present  the 
question  wdiether  appellee  can  lawfully  purchase  and  hold 
shares  of  stock  in  other  gas  companies;  the  number  of  such 
shares  being  less  than  a  majority,  and  therefore  too  small  to 
give  a  controlling  interest  in  such  other  companies. 

There  are  two  views  which  may  be  taken  of  the  power  to 
purchase  and  hold  the  capital  stock  of  other  gas  companies, 
as  designated  in  said  second  clause.  Must  it  be  regarded  as 
an  original,  independent  power,  intended  to  exist  exclusively 
and  in  addition  to  the  power  named  in  the  first  clause,  or  may 
it  be  considered  as  merely  ancillary  to  the  other  power  of 
maintaining  and  operating  works  for  the   manufacture  and 
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salt'  of  nas?  If  the  latter  view  be  lorreit,  the  main  objeet  for 
whieh  the  gas  trust  eoinpany  was  formed  would  be  that  it 
might  itself  maintain  and  operate  works  for  tlir  iiiaiiiifaetnre 
and  sale  of  gas.  while  the  purehase  of  shares  of  stoek  in  other 
companies  would  be  merely  a  subordinate  object,  incidental 
only  to  the  main  ])uri»(>s('  uf  the  corporate  formation.  An 
illustration  of  this  idea  may  be  found  in  the  general  law  of 
this  state  in  regard  to  life  insurance  companies,  which  makes 
it  lawful  for  a  life  insurance  company,  organized  in  the  state, 
to  "invest  its  funds  or  accumulations  in  the  stocks  of  the 
United  States,  •  •  *  or  in  such  other  stocks  or  securities 
as  may  be  approved  by  the  auditor."  The  maiu  object  of 
forming  such  a  company  is  to  engage  in  the  business  of  life 
insurance,  but  the  power  to  invest  surplus  funds  in  certain 
stocks  is  given  as  an  incident  to  such  business. 

Can  the  power  to  purchase  and  hold  the  stock  of  other  gas 
companies  be  lawfully  exercised  by  the  appellee,  a«  incidental 
to  the  main  purpose  of  maintaining  and  operating  workis  for 
the  manufacture  and  sale  of  gas? 

Corjjorations  can  only  exercise  such  powers  as  may  be  con- 
ferred by  the  legislative  body  creating  them,  either  in  express 
terms  or  by  necessary  implication ;  and  the  implied  powers 
are  presumed  to  exist  to  enable  such  bodies  to  carry  out  the 
express  powers  granted,  and  to  accomplish  the  purposes  of 
their  creation.  Railroad  Co.  v.  Marseilles,  84  111.  643;  Coke 
Co.  V.  Coke  Co.,  121  111.  530.  An  incidental  power  is  one  that 
is  directly  and  immediately  approjjriate  to  the  execution  of 
the  specific  power  granted,  and  not  one  that  has  a  sli^'iit  or 
remot.*  relation  to  it.  Hood  v.  Railroad  Co.,  22  Conn.  1  ;  Frank- 
lin Co.  V.  Institution,  68  Me.  48. 

Where  a  charter,  in  express  terras,  confers  upon  a  corpora- 
tion the  power  to  maintain  and  operate  works  for  the  manu- 
fact4ire  and  sale  of  gas,  it  is  not  a  necessary  implication  there- 
Iroin  that  the  p(.wer  to  purchase  stock  in  other  gas  companies 
should  also  e.xi.st.  There  is  no  necessary  connection  between 
manufacturing  gas  and  buying  stoeks.  If  the  purpo.se  for 
which  a  gas  comi)any  has  been  created  is  to  make  and  sell  gas 
and  operate  gas-works,  the  purchase  of  stock  in  other  gas 
companies  is  not  necessary  to  accomplish  such  puri)ose.  "The 
right  of  a  corporation  to  inv«'st  in  shares  of  another  company 
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cannot  be  implied,  because  both  companies  arc  engaged  in  a 
similar  kind  of  business."     1   Mor.  Priv.  Corp.  §431. 

it  is  true  that  a  gas  company  might  take  the  stock  of  an- 
other corj)oration  in  payraeni  of  a  debt,  or  perha[)s  as  security 
for  a  debt;  but  the  actual  purchase  of  such  stock  is  not 
directly  and  immediately  ajjpropriate  to  the  execution  of  a 
specifically  granted  power  to  operate  gas-works  and  manufac- 
ture gas.  Some  corporations,  like  insurance  companies,  may 
find  it  necessary  to  keep  funds  on  liand  for  the  payment  of 
losses  by  death  or  fire,  or  to  meet  other  necessary  demands; 
but  it  is  questionable  whether  even  these  can  invest  their  sur- 
plus funds  in  the  .stocks  of  other  corporations,  without  special 
legislative  authority.  But  there  is  nothing  in  the  nature  of  a 
gas  company  which  renders  it  proper  for  such  a  company  to 
accumulate  funds  for  outside  investment.  Its  surplu-s  profits 
belong  to  the  stockholders,  and,  when  distributed  among  them, 
can  be  used  by  them  as  they  see  fit. 

If,  then,  the  power  to  purchase  outside  stocks  cannot  be 
implied  from  the  power  to  operate  gas-works,  and  make  and 
sell  gas,  a  company  to  Avhom  the  latter  power  has  been  ex- 
pressly granted  cannot  exercise  the  former  without  legislative 
authority  to  do  so.  This  is  the  law,  as  settled  by  the  great 
weight  of  authority. 

Boone,  on  the  Law  of  Corporations,  says:  "Without  a 
power  specifically  granted  or  necessarily  implied,  a  corpora- 
tion cannot  become  a  stockholder  in  another  corporation,  and 
especially  where  the  object  is  to  obtain  the  control  or  affect 
the  management  of  the  latter."  Section  107.  In  Green's 
Brice's  Ultra  Vires  (page  91,  note  b)  it  is  said:  "In  the 
United  States  a  corporation  cannot  become  a  stockholder  in 
another  corporation  unless  by  power  specifically  granted  by 
its  charter,  or  necessarily  implied  in  it."  So,  also,  1  Morawetz 
on  Private  Corporations  (sections  431,  433)  says:  "A  cor- 
poration has  no  implied  right  to  purchase  shares  in  another 
company  for  the  purpose  of  controlling  its  management. 
*  *  *  A  corporation  cannot,  in  the  absence  of  express 
statutory  authority,  become  an  incorporator  by  subscribing 
for  shares  in  a  new  corporation,  nor  can  it  do  this  indirectly, 
through  persons  acting  as  its  agents  or  tools."  The  authori- 
ties referred  to  by  these  text-writers  sustain  the  conclusions 
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amioiiiu't'il  by  them.  It  has  brcii  liclil  in  iiiaiiy  cases  tliat  "in 
the  United  States  corporations  cannot  purchase  or  hoUl  or 
deal  in  the  stocks  of  other  corporations,  unhss  expressly  au- 
thoi'i/.ed  to  do  so  by  law;"  and  that  "one  corporation  cannot 
become  the  owner  of  an^'  portion  of  the  capital  stock  of  an- 
other corporation,  unless  authority  to  become  such  is  clearly 
conferred  by  statute."  Franklin  Co.  v.  Institution,  supra; 
Bank  v.  Hank,  liG  Ohio  St.  ;i50;  iMilbank  v.  Railroad  Co.,  6-4 
How.  I*r.  20;  Sumner  v.  Marcy,  'A  Woodb.  &  M.  105;  Bank  v. 
Agency  Co.,  24  Conn.  If)!);  Railroad  Co.  v.  Collins,  40  Ga.  582; 
Ilazlehurst  v.  Railroad  Co.,  43  Ga.  IS;  Berry  v.  Yates,  24 
Barb.  199. 

The  sjH'cial  charters  of  the  Chicago  Gas-Light  &  Coke  Com- 
pajiy  and  of  the  People's  Gas-Light  &  Coke  Company,  which 
are  set  out  in  full  in  the  information,  and  not  called  in  ques- 
tion in  any  of  the  pleas,  confer,  by  express  grant,  the  power 
to  erect  gas-works,  and  manufacture  and  sell  gas,  etc.,  but  do 
not  confer  the  power  to  buy  shares  of  stock  in  other  companies. 
Upon  the  latter  subject  they  are  silent.  It  will  not  be  denied 
that,  under  the  authorities  already  cited,  these  two  companies 
cannot  buy  and  hold  stock  in  other  gas  companies.  The  same 
would  undoubtedly  be  admitted  to  be  true  of  the  Chicago  Gas 
Trust  Company,  if  it  held  under  a  special  charter  of  like  tenor 
and  effect,  granted  before  the  adoption  of  the  constitution  of 
1870.  Does  it  make  any  difference  that  the  apitellee  was  or- 
ganized under  the  general  incorporation  act? 

The  general  incorporation  act  of  this  state  does  not,  in  ex- 
press terms,  confer  upon  the  corporations  organized  under  it  the 
power  to  purchase  and  hold  shares  of  stock  in  other  corpora- 
tions. It  is  silent  upon  that  subject.  The  only  powers  granted 
by  it  are  the  ordinary  corporate  powers,  such  as  the  rights  to 
be  bodies  corporate  and  politic,  to  sue  and  to  be  sued,  to  have 
a  common  seal,  etc.  The  charter  of  a  corporation  fornu'd  un- 
der such  a  general  law  does  not  consist  of  the  articles  of  asso- 
ciation alone,  but  of  such  articles  taken  in  connection  with 
th(,'  law  under  which  the  organization  takes  place.  1  Mor. 
Priv.  Corp.  §  •ilH.  The  provisions  of  tlir  law  cnlt-r  into  and 
form  a  part  of  the  charter.  It  certainly  cannot  be  true  that 
a  corporation  formed  under  the  general  incorjioration  act,  for 
a  jjurjjose   other  than   that  of  dealing   in   stocks,   can   exercise 
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the  power  of  purchasing  and  holding  stock  in  other  corpora- 
tions, where  sueh  power  cannot  be  necessarily  implied  from 
the  natui'e  of  the  power  specifically  granted,  and  is  not  neces- 
sary to  carrj'  thi;  latter  into  effect. 

The  power  to  |)ureliase  and  hold  stock  in  other  companies 
must  be  the  subject  of  legislative  grant,  if  not  in  all  cases,  at 
least  in  cases  where  it  cannot  be  implied  from  the  powers 
exi)ressly  granted.  The  general  incorporation  law  contains 
no  grant  of  such  power  by  the  legislature.  Can  a  corporation 
organized  under  that  law  be  clothed  with  such  a  power  by 
merely  naming  it  in  the  statement  filed  wuth  the  secretary  of 
state?  We  think  not.  The  action  of  the  secretary  of  state  in 
issuing  the  license  and  the  certificate  of  organization  is  neces- 
sarily, to  a  large  extent,  merely  ministerial.  Navigation  Co.  v. 
Railway  Co.,  L'^O  U.  S.  1 ;  4  Amer.  &  Eng.  Cyclop.  Law,  tit. 
"Corporations,"  p.  192,  note  1.  Whether  the  articles  of  asso- 
ciation, consisting  of  the  statement,  the  license,  the  report  of 
the  commissioners,  the  certificate  of  organization,  etc.,  do  or 
do  not  confer  such  rights  and  powers  as  are  authorized  by  the 
law  is  a  matter  for  judicial  dcicrmination.  Counsel  for  ap- 
pellee say:  "We  do  not  claim,  of  course,  that  the  action  of 
the  secretary  of  state  is  conclusive,  and  not  subject  to  review 
by  this  court,"  etc. 

The  question  whether  or  not  the  power  to  purchase  stock  is 
a  lawful  purpose,  under  section  1  of  the  incorporation  act, 
which  provides  that  "corporations  may  be  formed  in  the 
manner  provided  by  this  act,  for  any  lawful  purpose,"  [Rev. 
St.  111.  c.  32,  §  1,]  does  not  arise  under  this  branch  of  the 
discussion.  It  will  be  pertinent,  when  we  come  to  consider 
the  right  to  buy  and  hold  stock,  as  an  original  and  independent 
power  or  object  of  formation.  It  is  not  denied  by  the  appel- 
lant that  the  organization  of  appellee  for  the  purpose  of  erect- 
ing gas-works  and  making  and  selling  gas  is  an  organization 
for  a  lawful  purpose.  Viewing  that  as  the  main  purpose  for 
which  appellee  was  formed,  the  incorporators  could  not  tack 
on  and  connect  with  such  main  purpose  the  power  to  buy  and 
hold  stock  in  other  gas  companies,  by  merely  describing  such 
power  in  the  statement.  To  hold  that  they  could  confer  such 
power  by  writing  it  down  in  the  statement  would  be  to  hold 
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that  tho  poncral  nssoniMy  could  clotlio  tlu-in  witli  ;i  [uirt  of 
its  Ifi^islativr  functions. 

Wlit'u  a  corporation  is  formed  undrr  llir  ^'cncral  incorpora- 
tion ac-t.  for  tlic  purpose  of  carryin;::  on  a  lawful  business,  the 
law,  and  not  the  statement  or  the  license  or  the  certificate 
must  tletermine  what  powers  can  he  exercised  as  incidents  of 
suili  business.  Even  if  shares  of  stock  be  regarded  as  per- 
sonal i^roperty,  as  claimed  by  counsel  for  appellee,  section  5 
of  the  gt'neral  law  proviiles  that  corjjorations  formed  under  it 
"may  own  *  *  *  so  nnicli  •  •  •  personal  estate  as 
shall  be  necessary  for  the  transaction  of  their  business,  and 
may  sell  and  dispose  of  the  same  wlien  not  rei|uired  for  the 
uses  of  the  corporation,  *  *  *  ,.,,,,1  |,,;,y  jiave  and  exercise 
all  the  powers  necessary  and  requisite  to  cai'ry  into  effect  the 
objects  for  which  they  may  be  formed."  |Kev.  St.  111.  c,  32, 
§5.]  This  language  negatives  the  idea  that  a  corporation 
formed  under  the  general  law  can  exercise  the  power  of  buy- 
ing and  holding  the  stock  of  other  companies.  A  company 
engaged  on  its  own  account  in  manufactui'iiig  and  selling  gas 
does  not  nei'd  the  stock  of  other  gas  comi)anies  in  order  to 
transact  its  l)usincss.  Hence  it  is  forbidden  to  own  such  stock, 
the  same  being  "personal  estate." 

The  language  of  the  act,  as  thus  (pioted,  expressly  restricts 
the  powers  of  a  corporation  organized  under  it  to  such  powers 
as  are  necessary  and  requisite  to  caiM\v  into  etVect  tlic  (li)ji'ct 
for  which  it  was  foi'med.  We  have  already  seen  that,  where 
the  object  of  forming  a  gas  company  is  to  engage  in  the  busi- 
ness of  making  and  selling  gas,  the  purchase  of  stock  in  other 
companies  is  not  necessary  to  carry  such  object  into  efTcct. 
Therefore  tlie  general  incorijoration  act  not  oidy  doi's  not  ex- 
pressly authorize  the  purchase  of  such  stock,  hut  iiiipiiedjy 
forbids  it  in  cases  where  the  main  i)urpose  of  the  corporate 
creation  is  other  than  the  |)urchase  and  sale  of  stocks. 

It  has  been  held  that  the  powers  oblaitird  by  tin-  corpora- 
tions organized  uiidei-  general  laws  are  necessaiily  I'cstricted 
to  those  mentioned  in  the  act,  (.Medical  College  Case.  ;{  Whart. 
445;)  that  in  such  cases  the  charter  is  void  as  to  all  powers  and 
privileges  granted  beyoiirj  the  provisions  of  the  statute,  (Ileck 
V.  McKwen,  12  Lea,  'Jl ;)  that,  if  unauthorized  provisions  are 
added  to  the  articles  of  incorporation,  all  acts  done  pursuant 
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to  such  provisions  will  bo  void,  (Plaiik-Ro.'ul  Co.  v.  Vaui;,'han, 
14  N.  Y.  546;)  that  anything  in  such  artit-lcs  not  warranted 
by  the  statutes  authorizing'  the  formation  of  corporate  bodies 
is  void  for  want  of  authority,  (Navigation  Co.  v.  Railway  Co., 
130  U.  S.  ],)  and  that  such  articles  must  be  construed  strictly 
and  against  the  grantee,  and  in  favor  of  the  government  or 
the  general  public,  (Id.). 

Our  conclusion  upon  this  branch  of  the  case  is  that,  if  the 
Chicago  Gas  Trust  Company  be  regarded  as  a  corporation 
formed  for  the  purpose  of  erecting  or  operating  gas-works 
and  manufacturing  and  selling  gas,  it  has  no  power  to  pur- 
chase and  hold  or  sell  shares  of  stock  in  other  gas  companies 
as  an  incident  to  such  purpose  of  its  formation,  even  though 
such  power  is  specified  in  its  articles  of  incorporation. 

We  come,  now,  to  the  second  view  of  the  right  to  purchase 
and  hold  the  stock  of  other  companies,  which  is  involved  in 
the  issue  presented  by  demurrers  to  all  of  the  11  pleas,  in- 
cluding the  first,  third,  and  seventh.  The  eight  pleas  other 
than  the  three  last  named  are  bad  on  demurrer,  because  they 
do  not  set  out  the  defendant's  title  specially.  It  is  not  enough 
to  allege  generally  that  the  power  or  franchise  in  question 
was  among  the  powers  conferred  by  the  charter;  the  pleas 
should  set  forth  particularly  and  in  detail  the  facts,  which 
show  how  the  corporate  power  or  franchise  was  conferred 
upon  or  acquired  by  the  defendant.  (Clark  v.  The  People  ex 
rel.  15  111.  213;  Carrico  v.  The  People,  123  Id.  198.) 

But  if  this  technical  objection  be  w-aived,  the  eight  pleas 
are  demurrable  for  reasons  which  go  to  the  merits.  Some  of 
them  aver  that  the  charter  confers  the  power  to  purchase 
''the  capital  stock"  of  other  gas  companies,  which,  as  here- 
inafter stated,  means  all  the  capital  stock  of  such  companies. 
Others  of  them  are  less  explicit.  But  all  of  them  aver  that 
the  charter  granted  a  power  broad  enough  to  authorize  the 
purchase  of  a  majority  of  the  shares  of  the  capital  stock  of 
other  gas  companies,  and  that,  under  it,  such  majority  of 
shares  has  been  purchased.  All  of  them  plead  the  right  to 
so  purchase  a  majority  of  said  shares  as  an  original  and  in- 
dependent power  or  franchise  without  reference  to  the  other 
power  of  making  and  selling  gas.  Hence  they  fall  within  the 
objections  hereinafter  stated. 
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The  Innpuapi'  of  the  slatoninit.  ;is  sot  out  in  tin-  lirst.  third 
and  fourth  ploas,  imports  an  intcntioti  to  t-n-att'  the  Chicago 
fJas  Trust  C'oni{)a!iy  for  two  inil».'i)on(hMit  ohjocts.  Tho  clauses 
describing  these  objects  are  connected  by  the  conjunct iou 
"and."  Both  were  desifjnetl  to  be  of  (M|ual  iniportauce,  and 
to  be  carried  out  independently  of  eacli  otlier.  According  to 
the  plain  meaning  of  terms  in  whicli  they  are  set  forth,  neither 
was  to  be  regarded  as  secondary  or  incidental.  The  tirst  of 
these  objects  is  stated  as  follows:  "To  build,  erect,  purchase, 
lease,  establish,  maintain,  enlarge,  extend,  and  operate  or 
demise  works  in  •  •  *  Chicago,  *  •  •  and  in  such 
other  place  or  places  in  *  *  *  Illinois  as  said  corporation 
may,  by  the  vote  of  the  majority  of  its  stockholders,  elect,  for 
the  manufacture,  supply,  sale,  and  distribution  of  gas  and  elec- 
tricity, or  either,  for  the  furnishing  of  light,  heat,  fuel,  and 
power,"  etc.  There  is  nothing  in  this  record  to  show  that 
appellee  has  ever  done  anything  towards  the  accomplishment 
of  this  first  object. 

The  second  of  the  two  objects  is  stated  as  follows:  "And 
to  purchase  and  hold  or  sell  the  capital  stock,  or  purchase  or 
lease  or  operate  the  property,  plant,  good-will,  rights,  and 
franchises,  of  any  gas-works,  or  gas  company  or  companies, 
or  any  electric  company  or  electric  companies,  in  *  •  * 
Chicago,  *  •  *  or  elsewhere,  in  *  *  *  Illinois,  as  said 
corporation  may,  by  vote  of  the  majority  of  the  stockholders, 
elect,"  etc. 

^lanufacturiug  and  selling  gas  is  one  kind  of  business; 
dealing  in  stocks  is  another  and  different  kind  of  business. 
If  it  appeared  that  the  appellee  was  engaged  in  both,  under 
its  jjrcsent  charter,  a  serious  question  might  arise  as  to  the 
power  to  organize  one  corjjoration  for  two  distinct  purposes, 
under  the  general  incorporation  act  of  this  state.  This  record, 
however,  only  shows  that  the  appellee  is  exercising  the  power 
designated  by  the  declaration  of  the  second  object  of  its 
formation.     What  is  the  power  which  it  is  so  exercising? 

If  appellee  can  "i)urchase  and  hold  the  capital  stock"  of 
other  gas  companies,  it  can  hold  all  the  ca{)ital  stock  of  such 
c<>mpanie8.  "The  capitiil  stock"  docs  not  mean  a  pari,  hut 
the  whole.  We  have  already  seen  that  the  "capital  stock," 
as  those  words  are  here  used,  includes  all  the  shares  of  stock. 
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This  view  is  streiigllu'iicil  \iy  llic  iim'  ol'  tiic  words,  "or  pur- 
chase or  h'asc  or  o])L'rutt!  tlie  property,  j)l;uil,  good-will,  ri^^hts, 
and  franchises"  of  any  gas  company.  If  "capital  stock" 
meant  nothing  but  property,  the  right  to  purchase  property 
would  not  be  mentioned  in  separate  words.  Counsel  for 
apj)ellee  say  in  their  brief:  "It  is  a  pretty  nice  distinction 
to  say  that  the  power  to  buy  capital  stock  of  a  corporation 
does  not  include  the  power  to  i)urciiase  certain  of  the  shares 
of  that  stock."  If  power  to  purchase  "capital  stock"  in- 
cludes the  power  to  purchase  "certain  of  the  shares  of  the 
stock,"  then  power  to  purchase  "the  capital  stock"  includes 
the  power  to  purchase  all  the  shares  of  such  stock. 

The  power  sought  to  be  conferred  by  these  articles  of  asso- 
ciation is  something  more  than  the  mere  right  of  purchasing 
certain  shares  of  stock  of  other  gas  companies  as  an  invest- 
ment. An  attempt  has  been  made  to  vest  the  Chicago  Gas 
Trust  Company  with  the  tremendous  power  of  purchasing 
and  holding  all  the  shares  of  stock,  and  purchasing  and  operat- 
ing all  the  property,  rights,  and  franchises,  of  every  gas 
company,  not  only  in  Chicago,  but  in  the  state  of  Illinois. 
What  has  been  done  under  the  power  thus  claimed  to  have 
been  lawfully  granted? 

There  were  four  gas  companies  in  the  city  of  Chicago,  whose 
names  have  already  been  mentioned.  One  of  them,  under  an 
old  charter  of  1849,  had  the  right  to  lay  its  mains  and  pipes 
in  the  streets  without  permission  of  the  city.  The  other  three 
had  permission  to  do  so  under  ordinances  passed  by  the  city 
council.  All  of  them  laid  their  pipes  and  mains,  and  were 
engaged  in  making  gas  and  furnishing  it  to  the  inhabitants. 
They  were  the  only  gas  companies  who  were  so  engaged,  and 
who  had  undertaken  to  make  such  use  of  the  public  streets. 
The  Chicago  Gas  Trust  Company  has  purchased  and  now 
holds  a  majority  of  all  the  shares  of  stock  of  these  four 
companies.  It  was  itself  organized  with  a  capital  stock  of 
$25,000,000.  The  capital  stock  of  the  four  companies  was 
$16,984:,200.  How  great  a  majority  of  such  stock  is  held  by 
the  appellee  does  not  appear  from  the  record.  What  results 
must  necessarily  follow  from  such  o^^^lership  of  a  majority 
of  the  shares  of  stock  of  these  four  companies? 

One  result  is  that  the  Chicago  Gas  Trust  Company  can  con- 
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trol  llu'  four  oIIht  compnnit'S.  The  (lucstiori  is  not  wlu'tlier  it 
lias  atttMujitocl  to  cxiTi'isi'  such  control;  the  law  looks  to  the 
gemral  tomleiu'V  of  tJie  power  eonl'erretl.  (iiienh.  Pub.  Pol.  ;') ; 
Riehnrtlson  v.  Crandall,  48  N.  Y.  ;{48;  Salt  Co.  v.  Guthrie,  :]5 
Ohio  St.  GGG.  The  sixth  section  of  the  {jmcral  incorporation 
act  provides  that  the  coi'porate  powers  shall  be  exercised  by 
a  board  of  dii-ei-tors  or  nianajrci's,  and  that  the  number  of  sueh 
direetoi-s  or  managers,  and  their  terms  of  oftice,  shall  depend 
upou  "the  consent  of  the  owners  of  a  nuijority  of  the  shares 
of  stock."  It  cannot  be  denied  that  the  appellee,  as  owner 
of  the  majority  of  the  shares  of  stock  of  these  four  companies, 
can  control  them,  in  the  exercise  of  all  their  corporate  powers, 
through  a  board  of  managers  of  its  own  selection.  In  Weid- 
enger  v.  Spruance,  101  111.  278,  this  court,  speaking  through 
Mr.  Justice  Sciiolfield,  said:  "The  stockholdei's  elect  the 
directors,  and,  through  them,  carry  into  effect  the  corporate 
functions.  Presumably,  the  directors  act  in  obedience  to  the 
aggregate  wishes  of  the  stockholders,"  etc.  Milbank  v.  Rail- 
road Co.,  64  How.  Pr.  29. 

The  control  of  the  four  companies  by  the  appellee  —  an 
outside  and  independent  corporation  —  suppresses  competition 
between  them,  and  destroys  their  diversity  of  interest,  and 
all  motive  for  competition.  There  is  thus  built  up  a  virtual 
monopoly  in  the  manufacture  and  sale  of  gas. 

The  fact  that  the  appellee,  almost  immediately  after  its 
organization,  bought  up  a  majority  of  the  shares  of  stock  of 
each  of  these  companies  shows  that  it  was  not  making  a  mere 
investment  of  surplus  funds,  but  that  it  designed  and  intended 
to  bring  the  four  companies  under  its  control,  and.  by  crush- 
ing out  competition,  to  monopolize  the  gas  business  in  Chicago. 

The  general  incorporation  act  provides  "that  corporations 
may  be  formed,  in  the  manner  provided  in  this  act,  for  any 
lawful  purpose,  except  banking,  insurance,  real  estate,  bro- 
kerage, the  oi)eration  of  railroad.s,  and  the  business  of  loaning 
money."  [Rev.  St.  111.,  c.  '.V2,  §  1.]  The  purpose  for  which 
a  corporation  is  formed,  under  the  act,  must  be  a  lawful  pur- 
pose. So  far  as  appellee  was  organized  with  tiie  object  of 
purchasing  and  holding  all  the  shares  of  the  capital  stock  of 
any  gas  company  in  Chicago  or  Illinois,  it  was  not   organized 
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for  a  lawful  purpose,  and  all  acts  doiic  hy  it  towards  the 
aet'oniplishmcnt  of  such  object  arc   illcf^al   aiul   void. 

The  word  "unlawful,"  as  applied  to  cor2)orationH,  is  not 
used  exclusively  in  llic  sense  of  malimi  in  se  or  mulum  pro- 
hibitum. It  is  also  used  to  dosi^ate  powers  which  corpora- 
tions are  not  autiiori/ed  to  exercise,  or  contracts  which  they 
are  not  authorized  to  make,  or  acts  which  they  are  not  au- 
thorized to  do ;  or,  in  other  words,  such  acts,  i)0wers,  and 
contracts  as  arc  ultra  vires.  Franklin  Co.  v.  Institution,  supra; 
Navigation  Co.  v.  Railway  Co.,  supra. 

The  business  of  manufacturing  and  distributing  iriuminat- 
ijig  gas,  by  means  of  pipes  laid  in  the  streets  of  a  city,  is  a 
business  of  a  public  character.  It  is  the  exercise  of  a  fran- 
chise belonging  to  the  state.  The  services  rendered  and  to  be 
rendered  for  such  a  grant  are  of  a  public  nature.  Companies 
engaged  in  such  business  owe  a  duty  to  the  public.  Any 
unreasonable  restraint  upon  tlie  performance  of  such  duty  is 
prejudicial  to  the  public  interest,  and  in  contravention  of 
public  policy.  Coke  Co.  v.  Coke  Co.,  121  111.  530;  Gibbs  v. 
Gas  Co.,  130  U.  S.  396. 

AVhatcver  tends  to  prevent  competition  between  those  en- 
gaged in  a  pubUc  employment  or  business  impressed  with  a 
public  character  is  opposed  to  public  policy,  and  therefore 
unlawful.  Whatever  tends  to  create  a  monopoly  is  unlawful, 
as  being  contrary  to  public  policy.  2  Add.  Cont.  743 ;  Greenh. 
Pub.  Pol.  180,  643,  654,  655,  670;  Coal  Co.  v.  Coal  Co.,  68  Pa. 
St.  173;  Craft  v.  McConoughy,  79  111.  346;  Railroad  Co.  v. 
Collins,  40  Ga.  582;  Hazlehurst  v.  Railroad  Co.,  43  Ga.  13; 
Transportation  Co.  v.  Pipe  Line  Co.,  22  W.  Va.  600. 

In  Craft  v.  McConoughy,  supra,  where  the  opinion  was  de- 
livered by  Sir.  Justice  Craig,  we  said:  "We  understand  it 
to  be  a  well-settled  rule  of  law  that  an  agreement  in  general 
restraint  of  trade  is  contrary  to  public  policy,  illegal,  and  void. 
*  *  *  Whatever  is  injurious  to  the  interest  of  the  public  is 
void,  on  the  ground  of  public  policy."  In  Salt  Co.  v.  Guthrie, 
supra,  the  supreme  court  of  Ohio  said:  "Public  policy  un- 
questionably favors  competition  in  trade,  to  the  end  that  its 
commodities  may  be  afforded  to  the  consumer  as  cheaply  as 
possible,  and  is  opposed  to  monopolies  which  tend  to  advance 
market  prices,  to  the  injury  of  the  general  public." 
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\V»'  lire  rniiiinlt'il  liy  counsel  that  tin-  application  by  the 
courts  of  public  policy  to  the  law  is  a  usuipation  of  lei^slativc 
fuuctions.  And  undoubtedly  sonic  courts  have  gone  so  far 
lis  to  deserve  the  charge  of  such  usurpation.  Hut  it  is  the 
duty  of  the  judiciary  to  refuse  to  sustain  tiiat  which  is  against 
the  public  policy  of  the  state,  when  such  public  policy  is 
manifested  by  the  legislation  or  fundamental  law  of  the  state. 
Academy  v.  Sullivan,  116  111.  :{T5.  liy  chapter  28  of  our 
Revised  Statutes,  it  is  provided  that  "the  common  law  of 
England,  so  far  as  the  same  is  applicable  and  of  a  general 
nature,  •  •  •  shall  be  the  rule  of  decision,  and  shall  be 
considered  of  full  force  until  repealed  by  legislative  authority." 
Public  policy  is  that  principle  of  law  which  holds  that  no 
subject  or  citizen  can  lawfully  do  that  which  has  a  tendency 
to  be  injurious  to  the  public,  or  against  the  public  good.  This 
principle  owes  its  existence  to  the  very  sources  from  >vhich 
the  common  law  is  supplied.     Greenh.  Pub.  Pol.  2.  '5. 

The  common  law  will  not  permit  individuals  to  oblige  them- 
selves by  a  contract  either  to  do  or  not  to  do  anything;  when 
the  thing  to  be  done  or  omitted  is  in  any  degree  clearly  in- 
jurious to  the  public.  Chappel  v.  Brockway,  21  Wend.  159; 
Transportation  Co.  v.  Pipe  Line  Co.,  22  W.  Va.  600.  In  Stanton 
V.  Allen,  5  Denio,  434,  an  agreement,  whose  tendency  was  to 
prevent  competition,  was  held  to  be  void  by  the  principles  of 
the  common  law,  because  it  was  against  public  policy,  and 
injurious  to  the  interests  of  the  state. 

"Contracts  creating  monopolies  are  null  and  void,  as  being 
contrary  to  public  policy."  2  Add.  Cont.  743.  All  grants 
creating  monopolies  are  made  void  by  the  common  law.  7 
Bac.  Abr.  22.  In  the  Case  of  the  Monopolies,  11  Coke,  84,  it 
was  decided,  as  long  ago  as  the  forty -fourth  year  of  the  reign 
of  Queen  Elizabeth,  that  a  "grant  to  the  plaintiff  of  the  sole 
making  of  cards  within  the  realm  was  utterly  void,  and  that 
for  two  reasons:  (1)  That  it  is  a  monopoly,  and  agaiiist  the 
common  law;  (2)  that  it  is  against  divers  acts  of  parliament," 
etc.  Bell  V.  Leggett,  7  N.  Y.  176;  Trist  v.  Child,  21  Wall.  441. 
If  contract«  and  grants  whose  tendency  is  to  create  monop- 
olies are  void  at  commdii  law.  then,  \vh<  re  a  coi-jjoi  at  ion  is  or- 
ganized undt-r  a  general  statute,  a  provision  in  the  deeiju-ation 
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of  its  corporate  piniiosrs,  tlic  iirccssary  efl'ect  of  which  is  tlic 
creation  of  a  monopoly,  will  also  be  void. 

Spcakiiij,'  of  tiic  articles  of  association  of  corporations  formed 
under  general  laws,  the  supreme  court  of  the  United  States 
says:  "We  have  to  consider,  when  sucii  articles  become  the 
subject  of  construction,  that  tiiey  are,  in  a  sense,  ex  parte. 
Their  formation  and  execution — w'hat  shall  be  put  into  them, 
as  well  as  what  shall  be  left  out — do  not  take  place  under  the 
supervision  of  any  official  authority  whatever.  They  are  the 
production  of  private  citizens,  gotten  up  in  the  interest  of  the 
parties  who  propose  to  become  corporators,  and  stimulated  by 
their  zeal  for  the  personal  advantage  of  the  parties  concerned 
rather  than  the  general  good.  *  *  *  These  articles,  which 
necessarily  assume  by  the  sole  action  of  the  corporators  enor- 
mous powers,  many  of  which  have  been  heretofore  considered 
of  a  public  character,  sometimes  affecting  the  interests  of  the 
public  very  largely  and  very  seriously,  do  not  commend  them- 
selves to  the  judicial  mind  as  a  class  of  instruments  requiring 
or  justifying  any  very  liberal  construction.  Where  the  ques- 
tion is  whether  they  conform  to  the  authority  given  b^'  statute 
in  regard  to  corporate  organizations,  it  is  always  to  be  deter- 
mined upon  just  construction  of  the  powers  granted  therein, 
with  a  due  regard  for  all  the  other  laws  of  the  state  upon  that 
subject.  *  *  *  '[^]^Q  maimer  in  which  these  powers  shall  be 
exercised,  and  their  subjection  to  the  restraint  of  the  general 
laws  of  the  state,  and  its  general  principles  of  public  policy, 
are  not  in  any  sense  enlarged  by  inserting  in  the  articles  of 
association  the  authority  to  depart  therefrom."  Navigation 
Co.  V.  Railway  Co.,  supra. 

In  the  Oregon  Railway  Case,  supra,  a  railroad  corporation 
had  been  organized  under  a  general  law  of  the  state  of  Oregon 
which  contained  the  following  provision:  "Whenever  three 
or  more  persons  shall  desire  to  incorporate  themselves  for  the 
purpose  of  engaging  in  any  lawful  enterprise,  business,  pursuit, 
or  occupation,  they  may  do  so  in  the  manner  provided  in  this 
act;"  and  it  was  declared  in  the  articles  of  association  that  the 
company  might  exercise  the  power  to  lease  the  railroad.  The 
court  there  held  that  the  power  to  lease  its  road,  and  turn  over 
the  use  of  its  franchises  to  another  company,  was  not  author- 
ized by  the  general  incorporation  act  of  the  state,  nor  by  the 
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cours<*  of  legislation  tluTciii,  ami  that,  tluM't'lorc,  such  powor 
could  not  be  conl'iTiTd  by  tlu'  doclariition  (.'outaincd  in  the 
articles  of  association.  The  leasing  of  the  rom\,  In  the  absence 
of  statutory  atithority  therefor,  was  not  sanetioned  as  being  a 
"lawful  fulerprise, "  within  tlie  lue.iiiing  of  the  language  above 
quoted. 

The  pulilie  j)()liey  of  a  slate  may  be  indicated  by  thi'  pro- 
visions of  its  constitution  as  relatetl  to  past  and  present  legis- 
lation. In  Cias-Light  Co.  v.  Manufacturing  Co.,  115  U.  S.  650, 
a  gas  company  had  been  given,  in  18.'}5,  the  exclusive  privilege 
of  making  and  selling  gas  in  New  Orleans  for  some  50  years, 
and  the  question  was  whether  such  exclusive  privilege  was 
abrogated  by  the  new  constitution  of  1879,  which  contained  a 
provision  abolishing  the  monopoly  features  in  all  existing  char- 
ters. The  United  States  supreme  court  said  in  that  case :  "The 
monopoly  clause  only  evinces  a  purpose  to  reverse  the  policy, 
previously  pursued,  of  granting  to  private  corporations  fran- 
chises, accompanied  by  exclusive  privileges,  as  a  means  of 
accomplishing  i)ublic  objects." 

We  have  been  referred  to  more  than  50  special  charters 
granted  by  the  legislature  of  this  state,  in  the  years  1853,  1854, 
1855,  1857,  1859,  1861,  1865,  1867,  and  1869,  to  gas  companies 
in  various  cities  and  towns  in  the  state,  each  one  of  which 
confers  the  exclusive  privilege  of  laying  gas-pipes  in  the  streets 
for  a  number  of  years.  P.ut  when  the  constitution  of  1870  was 
adoi)ted  it  provided  in  section  22,  art.  4,  that  the  general  as- 
sembly should  pass  no  local  or  special  law  for  "gi*anting  to  any 
corporation,  a.ssociation,  or  individual  any  special  or  exclusive 
privilege,  immunity,  or  franchise  whatever;"  and  in  section  1 
of  article  11,  that  "no  corporation  shall  be  created  by  special 
laws,  •  •  •  but  the  general  assembly  shall  provide,  by 
general  laws,  for  the  organization  of  all  corporations  hereafter 
to  be  created." 

Manifestly  the  constitution  of  1870  reversed  the  old  policy 
of  granting  exclusive  privileges  to  gas  companies.  After  1870 
the  public  jjolicy  of  the  state  wan  against  the  granting  of 
exclusive  privileges  to  corporations  of  any  kind.  The  general 
incorporation  act  of  1H72  was  passed  in  pursuance  of  section 
1,  art.  11.  Tin*  ()rohibition  of  special  charters  granting  ex- 
clusive i)rivileges,  and  the  authorizalinn  of  incorporations  under 
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a  goncral  law,  followed  by  the  i)assaf?c  of  suoli  a  law,  p»it  the 
people  of  this  state  on  record  as  being  opposed  to  the  creation 
of  monopolies  of  all  kinds. 

P)Ut  of  what  avail  is  it  that  any  number  of  gas  eoiiipanies 
may  be  formeil  under  the  general  incorporation  law,  if  a  giant 
trust  company  can  be  clothed  with  the  power  of  buying  up  and 
holdint,'  the  stoeic  and  pi'operty  of  such  companies,  and,  through 
the  control  thereby  attained,  can  direct  all  their  operations, 
and  weld  them  into  one  huge  combination?  The  several  privi- 
leges or  franchises  intended  to  be  exercised  by  a  number  of 
companies  are  thus  vested  exclusively  in  a  single  corporation. 
To  create  one  corporation  for  the  express  purpose  of  enabling 
it  to  control  all  tJic  corporations  engaged  in  a  certain  kind  of 
business,  and  particularly  a  business  of  a  public  character,  is 
not  only  opposed  to  the  public  policy  of  the  state,  but  is  in 
contravention  of  the  spirit,  if  not  the  letter,  of  the  constitution. 

That  the  exercise  of  the  power  attempted  to  be  conferred 
upon  the  appellee  company  must  result  in  the  creation  of  a 
monopoly  results  from  the  very  nature  of  the  power  itself.  If 
the  privilege  of  purchasiaig  antl  holding  all  the  shares  of  stock 
in  all  the  gas  companies  of  Chicago  can  be  lawfully  conferred 
upon  appellee  under  the  general  incorporation  act,  it  can  be 
lawfully  conferred  upon  any  other  corporation  formed  for  the 
purpose  of  buying  and  holding  all  the  shares  of  stock  of  said 
gas  companies.  The  design  of  that  act  was  that  any  number 
of  corporations  might  be  organized  to  engage  in  the  same 
business,  if  it  should  be  deemed  desirable.  But  the  business 
now  under  consideration  could  hardl}'  be  exercised  by  two  or 
three  corporations.  Suppose  that,  after  appellee  had  purchased 
and  become  the  holder  of  the  majority  of  shares  of  stock  of  the 
four  companies  in  Chicago,  another  corporation  had  been  or- 
ganized with  the  same  object  in  view;  that  is  to  say,  for  the 
purpose  of  purchasing  and  holding  a  majority  of  the  shares 
of  stock  of  the  gas  companies  in  Chicago,  there  being  only  four 
of  such  companies.  What  would  there  be  for  the  coi-poration 
last  formed  to  do?  It  could  not  carry  out  the  object  of  its 
creation,  because  the  stock  it  was  formed  to  buy  was  already 
owned  by  an  existing  corporation.  Hence  to  grant  to  the 
appellee  the  privilege  of  purchasing  and  holding  the  capital 
stock  of  any  gas  company  in  Chicago  is  to  grant  to  it  a  privilege 
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which  is  oxclusivc  in  its  fharactor.  It  is  making'  use  of  the 
gt'iioral  incorporation  law  to  secure  a  special  "  pri\  ilcj^c,  iinmn- 
nity,  or  franchise;"  it  is  obtaining  a  special  cliarti  r  uiulcr  the 
cover  and  through  the  machinery  of  that  law,  for  a  purpose 
forbidden  by  the  constitution.  To  create  one  corporation  that 
it  may  destroy  the  energies  of  all  other  corporations  of  a  t,'ivfn 
kind,  and  suck  their  litV-hlood  out  of  them,  is  not  a  "lawful 
purpose." 

It  may  he  here  stated,  as  showing'  the  i)olicy  of  the  state  to 
be  against  the  purchase  by  one  gas  company  of  stock  in  other 
corporations,  that  the  power  to  purchase  such  stock  is  not 
granted  in  any  of  the  more  than  50  special  charters  above 
named.  On  the  contrary,  in  each  of  these  charters  the  power 
of  the  gas  company  to  acquire  and  hold  personal  property  is 
limited  to  such  personal  estate  "as  may  be  necessary  and 
j)roper  for  the  construction,  extension,  and  usefulness  of  the 
works  of  said  company,  and  for  the  management  and  good 
government  of  the  same." 

The  power  of  purchasing  and  holding  the  capital  stock  of 
the  four  gas  companies  in  tiuestiou  tends  to  relieve  appellee  of 
a  proper  share  of  its  legal  obligations,  and  to  enable  it  to  carry 
on  a  gas  business  without  subjecting  itself  to  the  restrictions 
imposed  by  the  statute.  To  this  extent  the  exercise  of  such 
power  is  not  lawful. 

The  8ucce.ssful  operation  of  a  gas  company  in  any  city  re- 
quires the  use  of  the  public  streets  for  the  purpose  of  laying 
pipes  and  mains.  Section  1,  art.  5,  of  the  general  act,  for  the 
incorporation  of  cities  and  villages,  confers  upon  the  city  coun- 
cil the  power  to  regulate  the  use  of  the  streets,  to  provide  for 
the  lighting  of  the  same,  and  to  regulate  the  openings  therein 
for  the  laying  of  gas  pipes  and  mains,  and  erecting  gas-lights. 
P>y  the  same  section  it  is  also  provided  that  any  company  "'or- 
ganized for  the  purpose  of  manufacturing  illuminating  gas  to 
supply  cities  or  villages,  or  the  inhabitants  thereof,  with  the 
same,  sliall  have  the  right,  by  consent  of  the  common  council, 
(subject  to  existing  rights,)  to  erect  gas  factories,  and  lay  down 
pipes  in  the  streets  or  alleys  of  any  city  or  village  in  this  state, 
subject  to  such  regulations  as  any  such  city  or  village  may  by 
ordinance  impose." 

The  general  act  for  the  formation  of  corporations,  considered 
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with  reference  to  the  powers  conferred  by  it  upon  gas  corn- 
])anies  organized  under  it,  must  be  construed  in  connection  with 
the  city  incorporation  act.  Tlie  ])rovisions  of  the  latter  act,  as 
above  (juoted,  are  to  l)c  considered  as  a  part  of  every  charter 
granted  to  a  gas  company  under  the  former  act.  The  charter, 
or,  speaking  more  accurately,  the  articles  of  association,  of 
every  such  gas  company  can  only  be  issued  or  accepted  subject 
to  the  foregoing  provisions.  Hence  the  appellee  company  could 
not  exercise  the  power  of  operating  works  for  the  manufacture 
and  sale  of  gas  in  Chicago  without  submitting  to  such  regula- 
tions as  the  common  council  of  the  city  might  by  ordinance 
impose,  nor  could  it  erect  a  gas  factory  and  lay  its  pipes  in  the 
streets  without  the  consent  of  the  common  council.  It  accepted 
its  certificate  of  organization  subject  to  the  condition  that  it 
would  obtain  such  consent  and  submit  to  such  regulations,  if  it 
engaged  in  the  business  of  making  and  selling  gas  in  that  city. 
As  between  it  and  the  state,  it  was  bound  to  fulfill  this  condition 
in  its  capacity  as  a  separate  and  independent  organization,  and 
not  as  the  governing  influence  in  the  directories  of  other  or- 
ganizations. 

liut  it  either  does  or  may  engage  in  the  business  of  making 
and  selling  gas  in  Chicago  without  obtaining  the  consent  of  the 
council,  and  without  submitting  to  the  regulations  of  the  city, 
by  operating  through  the  four  companies,  a  majority  of  whose 
stock  it  owns,  and  whose  business  it  can  therefore  control.  It 
thus  indirectly  makes  use  of  privileges  granted  to  the  four 
companies,  but  never  granted  directly  to  itself.  The  regula- 
tions which  the  common  council  might  have  deemed  it  necessary 
to  make,  with  reference  to  the  use  of  the  streets  by  appellee, 
may  not  have  been  the  same  as  those  which  the  four  companies 
were  required  to  submit  to. 

But  this  is  not  all.  By  the  terms  of  the  provision  above 
quoted,  appellee  could  only  obtain  the  consent  of  the  council  to 
erect  gas  factories  and  lay  pipes  in  the  streets  of  the  city 
"subject  to  existing  rights."  What  were  "existing  rights?" 
The  rights  already  secured  by  the  four  companies  to  use  the 
streets  and  alleys,  and  make  and  sell  gas.  But  the  appellee, 
through  the  controlling  interest  which  it  owns  in  the  stock  of 
the  four  companies,  can  use  the  streets,  and  make  and  sell  gas, 
independently  of  the  existing  rights  of  the  four  companies; 
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and  not  only  so.  but  it  citlior  docs  or  may  absorb,  combine,  and 
use  the  rifjhls  of  said  companies,  and  subordinate  tlicni  to  its 
own   purposes. 

In  tlie  mode  thus  indicated,  the  appellee,  in  the  exercise  of 
the  extraordinary  power  .soufjht  to  be  conferred  upon  it,  may 
avoid  tlie  wholesome  restrictions  of  the  law  applicable  to  the 
circumstances  under  which  gas  companies  are  permitted  to  use 
the  public  streets.  V>y  the  use  of  the  words  "subject  to  existing 
rights"  in  the  city  incorporation  act,  the  legislature  plainly 
indicated  its  intention  that  there  should  be  no  combination 
between  gas  companies,  but  that  each  should  separately  pursue 
its  business  of  furnishing  gas  to  the  inhabitants.  If  every  new 
company  .seekinrr  the  consent  of  the  council  to  its  use  of  the 
streets  for  laying  gas-pipes  is  required  to  accept  such  consent, 
"subject  to  existing  rights,"  the  companies  already  existing, 
and  already  exercising  the  rights  of  using  the  streets  and  fur- 
nishing light,  must  be  allowed  to  continue  to  do  so,  and  to  do 
so  independently  of  the  new  company,  and  as  separate  organ- 
izations under  their  respective  charters. 

Gas  companies,  being  engaged  in  a  business  of  a  public  char- 
acter, are  charged  with  the  performance  of  public  duties.  Their 
use  of  the  streets  whose  fee  is  held  by  the  municipal  corporation, 
in  trust  for  the  benefit  of  the  public,  has  been  likened  to  the 
exercise  of  the  power  of  eminent  domain.  Coke  Co.  v.  Coke 
Co.,  supra.  In  Gibbs  v.  Gas  Co.,  supra,  the  supreme  court  of 
the  United  States,  in  an  able  opinion  delivered  by  Mr.  Chief 
Justice  Fuller,  uses  these  words:  "These  gas  companies  en- 
tered the  streets  of  Baltimore  under  their  charters,  in  the 
exercise  of  the  equivalent  of  the  power  of  eminent  dojnain,  and 
are  to  be  held  as  having  assumed  an  o])ligation  to  fulfill  the 
public  p\irposes  to  subserve  which  they  were  incorporated." 

The  privileges  awarded  to  the  four  gas  companies  under 
their  respective  charters  were  given  them  in  return  for  and 
in  consideration  of  services  to  be  rendered  by  them  to  the 
public.  When  they  entered  the  streets  of  Cliicago,  they  as- 
sumed the  performance  of  th'-  [)uhlic  duty  of  furnishing'  Iii,'ht 
to  the  inhabitants.  That  they  should  be  permilted  or  required 
or  forced  to  abandon  the  performance  of  such  public  duty  is 
against  the  policy  of  the  law.  Tlie  public  duty  is  imposed  upon 
each  company  separately,  and  not   upon  the   four,  when  com- 
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bined  together.  Eaeh  for  itself,  when  it  accepted  its  articles 
of  association,  assumed  an  obligation  to  perform  the  objects 
of  its  incorporation.  But  the  appellee,  through  the  control 
which  it  does  or  may  exercise  over  the  four  companies  by 
reason  of  its  ownership  of  a  majority  of  their  stock,  renders 
it  impossible  for  them  to  discharge  their  public  duties,  except 
at  the  dictation  of  an  outside  force,  and  in  the  manner  pre- 
scribed by  a  corporation  operating  iiidependently  of  them. 
They  are  thus  virtually  forced  to  abandon  the  performance  of 
their  duty  to  the  public.  The  freedom  and  effectiveness  of 
their  action  in  carrying  out  the  purposes  of  their  creation  are 
seriously  interfered  with,  if  not  actually  destroyed.  A  power 
whose  exercise  leads  to  such  a  result  cannot  be  lawfully  in- 
trusted to  any  corporate  body. 

We  held  in  Coke  Co.  v.  Coke  Co.,  supra,  that,  for  the  reasons 
there  stated,  a  contract  between  two  of  these  four  companies, 
the  effect  of  which  was  to  stifle  competition  between  them,  and 
necessitate  an  abandonment  of  their  public  duties,  was  against 
public  policy,  and  could  not  be  enforced.  The  attempt  to  con- 
solidate the  two  companies  by  placing  the  majority  of  their 
s-tock  in  the  hands  of  the  appellee  would  accomplish  the  same 
unlawful  result  which  was  sought  to  be  obtained  by  the  for- 
bidden contract. 

In  ordinances  passed  by  the  common  council  of  the  city  of 
Chicago,  granting  permission  to  the  other  two  of  the  four  com- 
panies, to-wit,  the  Equitable  Gas-Light  &  Fuel  Company,  and 
the  Consumers'  Gas  Company,  (or  its  predecessor,)  to  lay  pipes 
in  the  streets  for  the  purpose  of  supplying  gas  to  the  in- 
habitants of  the  city,  it  was  provided  that  such  permission 
should  not  take  effect  until  the  two  last-named  companies  had 
given  bond  not  to  "sell,  lease,  or  transfer  their  franchises  and 
privileges  to  any  other  gas  company,"  and  not  to  "enter  into 
any  combination  with  any  other  company  concerning  the  rate 
(or  price)  to  be  charged  for  gas."  But  the  Chicago  Gas  Trust 
Company,  by  reason  of  its  ownership  of  the  majority  of  the 
shares  of  stock  of  the  Consumers'  Company  and  the  Equitable 
Company,  can  effect  a  virtual  transfer  of  their  franchises  and 
privileges  to  itself,  in  spite  of  the  condition  imposed  by  the 
ordinance,  and  in  utter  disregard  of  the  public  interests. 
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We  concur  in  the  following  vit-ws  cxpri'ssftl  by  the  supreme 
court  of  CJeorgia  in  the  case  of  Railroad  Co.  v.  Collins,  supra: 
"All  experience  has  shown  that  large  accumulations  of  property 
in  hands  likely  to  k.ep  it  intact  for  a  long  period  are  dangerous 
to  the  puhlie  weal.  Having  i>erpetual  succession,  any  kind  of 
a  corporation  has  peculiar  facilities  for  such  accumulation,  and 
most  governments  have  found  it  necessary  to  exercise  great 
caution  in  their  grants  of  corporate  powers.  Even  religious 
corporations,  professing,  and  in  the  main,  truly,  nothing  but 
the  general  good,  have  proven  obnoxious  to  this  objection,  so 
that  in  England  it  was  long  ago  found  necessary  to  restrict 
them  in  their  powers  of  ac(iuiring  real  estate.  Freed,  as  such 
bodies  are,  from  the  sure  bound  to  the  schemes  of  individuals, 
— the  gravc^they  are  able  to  add  field  to  field,  and  power  to 
power,  until  they  become  entirely  too  strong  for  that  society 
which  is  made  up  of  those  whose  plans  are  liniitod  l)y  a  single 
life." 

We  are  of  the  opinion  that  the  court  below  erred  in  over- 
ruling the  demurrers  to  the  pleas. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
is  remanded  to  that  court,  with  directions  to  sustain  the  de- 
murrers to  the  pleas,  and  for  further  proceedings  in  accordance 
with  the  views  here  expressed. 

Judgment  nvcrscd.^^ 

91 — Contra:  Rafferty  v.  Bufifalo 
City  Gas  Co.,  :J7  App.  Div.  (N.  Y.) 
618. 


CHAPTER  II 

THE   SHERMAN   ANTI-TRUST   ACT 
Section  1 

THE  ACT  AND  ITS  CONSTITUTIONALITY.  1 

"An  Act  to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies."   (Act  of  July  2,  1890,  26  Stat.  209.) 

Section  1.  Every  contract  combination  in  the  form  of  a  trust 
or  otherwise,  or  conspiracy,  in  restraint  of  trade  or  commerce 
among  the  several  States,  or  wath  foreign  nations,  is  hereby 
declared  to  be  illegal.  Every  person  who  shall  make  any  such 
contract  or  engage  in  any  such  combination  or  conspiracy,  shall 
be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof, 
shall  be  punished  by  fine  not  exceeding  five  thousand  dollars, 
or  by  imprisonment  not  exceeding  one  year,  or  by  both  said 
punishments,  in  the  discretion  of  the  court. 

Sec.  2.  Every  person  who  shall  monopolize,  or  attempt  to 
monopolize,  or  combine  or  conspire  with  any  other  person  or 
persons,  to  monopolize  any  part  of  the  trade  or  commerce 
among  the  several  States,  or  with  foreign  nations,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof, 
shall  be  punished  by  fine  not  exceeding  five  thousand  dollars, 
or  by  imprisonment  not  exceeding  one  year,  or  by  both  said 
punishments,  in  the  discretion  of  the  court. 

1 — It  is  not  proposed  in  this  case  intra-state  and  interstate  commerce, 
book  to  attempt  to  cover  the  subject  Many  of  the  ca^es  under  the  Sher- 

of   what   contracts   or   combinations  man  Act  deal  exhaustively  with  this 

relate     to     "trade     and     commerce  distinction  as  it  applies  to  contracts 

among   the   several   states,    or   with  and     combinations     alleged     to     be 

foreign    nations,"    as    distinguished  in    restraint    of    trade    contrary    to 

from   intra-state  commerce.  the  Sherman  Act — notably:    United 

That  is  left  to  the  course  on  Con-  States  v.  E.  C.  Knight  Co.,  156  U.  S. 

stitutional   Law   which   now   usually  1;   Addyston   Pipe  and  Steel  Co.  v. 

deals   with   the   distinction   between  United  States,  175  U.  S.  211. 
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Sec.  ;].  Every  oontrnct,  combination  in  form  of  trust  or  othor- 
wise,  or  conspiracy,  in  restraint  of  trade  or  coniniercc  in  any 
Territory  of  the  United  States  or  of  tlie  District  of  Columbia, 
or  in  restraint  of  trade  or  eomiiierce  between  any  sueli  Territory 
and  anollier,  or  between  any  such  Territory  or  Territories  and 
any  State  or  States  or  the  District  of  Columbia,  or  with  foreign 
nations,  or  between  the  District  of  Columbia  and  any  State  or 
States  or  forcij^u  nations,  is  hereby  declared  illegal.  Every 
person  who  shall  make  any  such  contract  or  engage  in  any 
siich  combination  or  conspiracy,  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  on  conviction  thereof,  shall  be  punished  by 
fine  not  exceeding  five  thousand  dollars,  or  by  imprisonment 
not  exceeding  one  year,  or  by  both  said  punishments,  in  the 
discretion  of  the  court. 

Sec  4.  The  several  cii\!uit  courts  of  the  United  States  are 
hereby  invested  with  jurisdiction  to  prevent  and  restrain  viola- 
tions of  this  act;  and  it  shall  be  the  duty  of  the  several  district 
attorneys  of  the  United  States,  in  their  respective  districts, 
under  the  direction  of  the  Attorney  General,  to  institute  pro- 
ceedings in  equity  to  prevent  and  restrain  such  violations. 
Such  proceedings  may  be  by  way  of  petition  setting  forth  the 
case  and  praying  that  such  violation  shall  be  enjoined  or  other- 
wise ])rohibited.  When  the  parties  complained  of  shall  have 
been  duly  notified  of  such  petition  the  court  shall  proceed,  as 
soon  as  may  be,  to  the  hearing  and  determination  of  the  case; 
and  pending  such  petition  and  before  final  decree,  the  court 
may  at  any  time  make  such  temporary  restraining  order  or 
prohibition  as  shall  be  deemed  just  in  the  premises. 

Sec.  5.  Whenever  it  shall  appear  to  the  court  before  which 
any  proceeding  under  section  4  of  this  act  may  be  pending, 
that  the  ends  of  justice  recjuire  that  other  parties  should  be 
brought  before  the  court,  the  court  may  cause  them  to  be  sum- 
moned, whether  tJicy  reside  in  the  district  in  which  the  court  is 
held  or  not;  and  subpa'iias  to  that  end  may  be  served  in  any 
district  by  the  marshal  thereof. 

Sec.  6.  Any  property  owned  under  any  contract  or  by  any 
combination,  or  pursuant  to  any  conspiracy  (and  being  the 
subject  thereof)  nn-ntioned  in  section  1  of  this  act,  and  being 
in  the  course  of  trans7)ortation  from  one  state  to  another,  or 
to  a  foreign  <'ouiitry,  shall  be  forfeited  to  the  United  States, 
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and  may  be  seized  and  condemned  by  like  proceedings  as  those 
provided  by  law  for  the  forfeiture,  seizure,  and  condemnation 
of  property  iinj)orted  into  the  United  States  contrary  to  law. 

Sec.  7.  Any  person  who  shall  be  injured  in  his  business  or 
property  by  any  other  person  or  corporation  by  reason  of  any- 
thing forbidden  or  declared  to  be  unlawful  by  this  act,  may 
sue  therefor  in  any  circuit  court  of  the  United  States  in  the 
district  in  which  the  defendant  resides  or  is  found,  without 
respect  to  the  amount  in  controversy,  and  shall  recover  three- 
fold the  damages  by  him  sustained,  and  the  costs  of  suit,  in- 
cluding a  reasonable  attorney's  fee. 

Sec.  8.  That  the  word  "person,"  or  "persons"  wherever 
used  in  this  act  shall  be  deemed  to  include  corporations  and 
associations  existing  under  or  authorized  by  the  laws  of  either 
the  United  States,  the  laws  of  any  of  the  Territories,  the  laws 
of  any  State,  or  the  laws  of  any  foreign  country. 


UNITED  STATES  v.  JOINT-TRAFFIC  ASSOCIATION 

(Supreme  Court  of  United  States,  1898.    171  U.  S.  505.) 

MR.  JUSTICE  PECKHA.AI.2  *  *  *  Upon  the  constitution- 
ality of  the  act  it  is  now  earnestly  contended  that  contracts  in 
restraint  of  trade  are  not  necessarily  prejudicial  to  the  security 
or  welfare  of  society,  and  that  congress  is  without  power  to 
prohibit  generally  all  contracts  in  restraint  of  trade,  and  the 
effort  to  do  this  invalidates  the  act  in  question.  It  i.s  urged 
that  it  is  for  the  court  to  decide  whether  the  mere  fact  that  a 
contract  or  arrangement,  whatever  its  purpose  or  character, 
may  restrain  trade  in  some  degree,  renders  it  injurious  or 
prejudicial  to  the  welfare  or  security  of  society;  and,  if  the 
court  be  of  opinion  that  such  welfare  or  security  is  not  preju- 
diced by  a  contract  of  that  kind,  then  congress  has  no  power 
to  prohibit  it,  and  the  act  must  be  declared  unconstitutional. 
It  is  claimed  that  the  act  can  be  supported  only  as  an  exercise 
of  the  police  power,  and  tbat  the  constitutional  guaranties 
furnished  by  the  fifth  amendment  secure  to  all  persons  freedom 

2 — Only  that  part  of  the  opinion  to  the  constitutionality  of  the  Sher- 
of  the  court  is  given  which  relates       man  Anti-Trust  Act. 
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in  the  [)iu\suit  of  tlu'ir  vocations  and  tlu-  nsf  of  tlu'ir  propert}', 
and  in  making  snch  contracts  or  arrangfinonts  as  may  be 
necessary  therefor.  In  dwelling  upon  the  far-reaehing  nature 
of  the  language  used  in  the  act  as  construed  in  the  case  men- 
tioned, counsel  contend  that  the  extent  to  which  it  limits  the 
freeilom  and  destroys  the  property  of  the  individual  can 
scarcely  be  exaggerated,  and  that  ordinary  contracts  and  com- 
binations, which  are  at  the  same  time  most  indispensable,  have 
the  effect  of  somewhat  restraining  trade  and  commerce,  al- 
though to  a  very  slight  extent,  but  yet,  under  the  construction 
adopted,  they  are  illegal. 

As  examples  of  the  kinds  of  contracts  which  are  rendered 
illegal  by  this  construction  of  the  act,  the  learned  counsel  sug- 
gest all  organizations  of  mechanics  engaged  in  the  same  busi- 
ness for  the  purpose  of  limiting  the  number  of  persons  employed 
in  the  business,  or  of  maintaining  wages;  the  formation  of  a 
corporation  to  carry  on  any  particular  line  of  business  by  those 
already  engaged  therein;  a  contract  of  partnership  or  of  em- 
ployment between  two  persons  previously  engaged  in  the  same 
line  of  business;  the  appointment  by  two  producers  of  the  same 
person  to  sell  their  goods  on  commission ;  the  purchase  by  one 
wholesale  merchant  of  the  product  of  two  producers ;  the  lease 
or  purchase  by  a  farmer,  manufacturer,  or  merchant  of  an 
additional  farm,  manufactory,  or  shop;  the  withdrawal  from 
business  of  any  farmer,  merchant,  or  manufacturer;  a  sale  of 
the  good  will  of  a  business  with  an  agreement  not  to  destroy 
its  value  by  engaging  in  similar  business;  and  a  covenant  in  a 
deed  restricting  the  use  of  real  estate.  It  is  added  that  the 
effect  of  most  business  contracts  or  combinations  is  to  restrain 
trade  in  some  degree. 

This  makes  (juite  a  forniidable  list.  It  will  he  observed,  iiow- 
ever,  that  no  contract  of  the  nature  above  described  is  now 
before  the  court,  and  there  is  some  em])arrassnient  in  assuming 
to  decide  herein  just  how  far  tin-  act  goes  in  the  direction 
claimed.  Nevertheless,  we  might  say  that  the  formation  of 
(;orporations  for  business  or  manufacturing  pui'i)oses  has  never, 
to  our  knowledge,  been  regardid  in  thr  nalurc  of  a  conti'act 
in  restraint  of  trade  or  commerce.  The  same  may  be  said  of 
the  contract  of  partnersiiij).  It  might  also  be  diflicult  to  show 
that  the  ai)pointment  by  two  or  more  i)roduccrs  of  the  same 
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person  to  sell  tlieir  j,'oo(ls  on  commission  was  a  matter  in  any 
degree  in  restraint  of  trade. 

We  are  not  aware  that  it  has  ever  been  claimed  that  a  h-aso 
or  purchase  by  a  farmer,  manufacturer,  or  merchant  of  an 
additional  farm,  manufactory,  or  shop,  or  the  \vithdrawal  from 
business  of  any  farmer,  merchant,  or  manufacturer,  restrained 
commerce  or  trade,  within  any  legal  definition  of  that  term  ; 
and  the  sale  of  a  good  will  of  a  business  with  an  accompanying 
agreement  not  to  engage  in  a  similar  business  was  instanced  in 
tlie  Trans-I\Iissouri  Case  as  a  contract  not  within  the  meaning 
of  the  act,  and  it  was  said  that  such  a  contract  was  collateral 
to  the  main  contract  of  sale,  and  was  entered  into  for  the 
purpose  of  enhancing  the  price  at  which  the  vendor  sells  his 
business.  The  instances  cited  b}''  counsel  have,  in  our  judg- 
ment, little  or  no  bearing  upon  the  question  under  consider- 
ation. In  Hopkins  v.  U.  S.  (decided  at  this  term),  19  Sup.  Ct. 
40,  we  have  said  that  the  statute  applies  only  to  those  contracts 
whose  direct  and  immediate  effect  is  a  restraint  upon  inter- 
state commerce,  and  that  to  treat  the  act  as  condemning  all 
agreements  under  which,  as  a  result,  the  cost  of  conducting  an 
interstate  commercial  business  may  be  increased,  would  enlarge 
the  application  of  the  act  far  beyond  the  fair  meaning  of  the 
language  used.  The  effect  upon  interstate  commerce  must  not 
be  indirect  or  incidental  only.  An  agreement  entered  into  for 
the  purpose  of  promoting  the  legitimate  business  of  an  individ- 
ual or  corporation,  with  no  purpose  to  thereby  affect  or  restrain 
interstate  commerce,  and  which  does  not  directly  restrain  such 
commerce,  is  not,  as  we  think,  covered  by  the  act,  although  the 
agreement  may  indirectly  and  remotely  affect  that  commerce. 
We  also  repeat  what  is  said  in  the  case  above  cited,  that  "the 
act  of  congress  must  have  a  reasonable  construction,  or  else 
there  would  scarcely  be  an  agreement  or  contract  among  busi- 
ness men  that  could  not  be  said  to  have,  indirectly  or  remotely, 
some  bearing  upon  interstate  commerce,  and,  possibly,  to  re- 
strain it."  To  suppose,  as  is  assumed  by  counsel,  that  the 
effect  of  the  decision  in  the  Trans-Missouri  Case  is  to  render 
illegal  most  business  contracts  or  combinations,  however  indis- 
pensable and  necessary  they  may  be,  because,  as  they  assert, 
they  all  restrain  trade  in  some  remote  and  indirect  degree,  is 
to  make  a  most  violent  assumption,  and  one  not  called  for  or 
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juKtifu'il  l>y  the  decision  mentioned,  or  by  .my  other  (ii'cision 
of  this  court. 

Tlic  (picstion  really  before  ii.s  is  wlietiier  congress,  in  the 
exercise  of  its  ripht  to  regulate  conimerce  among  tiie  8<'veral 
states,  or  otherwise,  has  the  power  to  prohibit,  as  in  restraint 
of  interstate  coinnierce,  a  contract  or  combination  between 
eompetiiiLT  railnxid  corporations,  entered  into  and  formed  for 
the  purpose  of  establishing  and  maintaining  interstate  rates 
and  fares  for  the  transportation  of  freight  and  passengers  on 
any  of  the  railroads  parties  to  the  contract  or  combination, 
even  thou«:h  the  rates  and  fares  thus  established  are  reasonable. 
Such  an  agreement  directly  atTects,  and  of  course  is  intended 
to  affect,  the  cost  of  transportation  of  commodities;  and  com- 
merce consists,  among  other  things,  of  the  transportation  of 
commodities,  and,  if  such  transportation  be  between  states,  it 
is  interstate  commerce.  The  agreement  affects  interstate  com- 
merce by  destroying  competition,  and  by  maintaining  rates 
above  what  competition  might  produce. 

If  it  did  not  do  that  its  existence  would  be  useless,  and  it 
would  soon  be  rescindi'd  or  abandoned.  Its  acknowledged 
purpose  is  to  maintain  rates,  and.  if  executed,  it  does  so.  It 
must  be  remembered,  however,  that  the  act  does  not  prohibit 
any  railroad  company  from  charging  reasonable  rates.  If,  in 
the  ab.sence  of  any  contract  or  combination  among  the  railroad 
companies,  the  rates  and  fares  would  be  less  than  they  are 
under  such  contract  or  combination,  that  is  not  by  reason  of 
any  provision  of  the  act  which  itself  lowers  rates,  but  only 
becau.se  the  railroad  companies  would,  as  it  is  urged,  volun- 
tarily and  at  once  inaugurate  a  war  of  competition  among 
themselves,  and  tliereby  tln'inselves  reduce  their  rates  and  fares. 
1  Has  not  congre.s.s,  with  regard  to  interstate  commerce,  and 
in  the  course  of  regulating  it,  in  the  case  of  railroad  corpora- 
tions, the  power  to  say  that  no  contract  or  combination  shall 
j  be  legal  which  shall  restrain  trade  and  commerce  by  shutting 
out  tlie  operation  of  the  general  law  of  eonipetition  ?     We  think 

it  has. 

Ah  counsel  for  the  Traflie  Association  has  truly  said,  tin- 
ordinary  highways  on  land  have  generally  been  cstablislied  and 
maintained  by  the  public.  When  the  matter  of  the  building  of 
railroads  as  highways  arose,  a  (piestion  was  presented  whether 
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the  state  should  itsell"  hiiild  tlicin  or  permit  others  to  do  it.  Tli.- 
state  did  not  build  tlicin.  and,  as  tiieir  building'  rr(|uirod,  anioiif: 
other  things,  tbe  appropriation  of  land,  privatt-  individuals 
could  not  enfon't'  such  appropriation  without  a  grant  ironi  tlie 
state. 

The  building  and  ojjeralion  of  a  railroad  thus  rtMpiirt-d  a 
public  franchise.  The  state  would  have  had  no  power  to  grant 
the  right  of  appropriation  unless  tiie  use  to  which  the  land 
was  to  be  put  was  a  public  one.  Taking  land  for  railroad 
purposes  is  a  taking  for  a  public  purpose,  and  the  fact  that  it 
is  taken  for  a  public  purpose  is  the  sole  justification  for  taking 
it  at  all.  The  business  of  a  railroad  carrier  is  of  a  public 
nature,  and  in  performing  it  the  carrier  is  also  performing  to 
a  certain  extent  a  function  of  government,  which,  as  counsel 
observed,  requires  them  to  perform  the  service  upon  efjual 
terms  to  all.  This  public  service — that  of  transportation  of 
passengers  and  freight — is  a  part  of  trade  and  commerce,  and 
when  transported  between  states  such  commerce  becomes  what 
is  described  as  interstate,  and  comes,  to  a  certain  extent,  under 
the  jurisdiction  of  congress  by  virtue  of  its  power  to  regulate 
commerce  among  the  several  states. 

Where  the  grantees  of  this  public  franchise  are  competing 
railroad  companies  for  interstate  commerce,  we  think  congi'ess 
is  competent  to  forbid  any  agreement  or  combination  among 
them  by  means  of  which  competition  is  to  be  smothered. 

Although  the  franchise,  when  granted  by  the  state,  becomes 
by  the  grant  the  property  of  the  grantee,  yet  there  are  some 
regulations  respecting  the  exercise  of  such  grants  which  con- 
gress may  make  under  its  power  to  regulate  commerce  among 
the  several  states.  This  will  be  conceded  by  all,  the  only 
question  being  as  to  the  extent  of  the  power. 

"We  think  it  extends  at  least  to  the  prohibition  of  contracts 
relating  to  interstate  commerce,  which  would  extinguish  all 
competition  between  otherwise  competing  railroad  corpora- 
tions, and  which  would  in  that  way  restrain  interstate  trade  or 
commerce.  We  do  not  think  that  when  the  grantees  of  this 
public  franchise  are  competing  railroads  seeking  the  business 
of  transportation  of  men  and  goods  from  one  state  to  another, 
that  ordinary  freedom  of  contract  in  the  use  and  management 
of  their  property  requii'es  the  right  to  combine  as  one  con- 
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solidateii  and  powerful  nssocintion  for  tin*  purpose  of  stitliivf? 
comptMition  ninonp  thcmsrlvos,  ami  of  thus  kot'pinp  their  rates 
autl  char^ts  hifjhcr  than  thoy  might  otherwise  he  iiii.hr  the 
laws  of  coinpotition.  And  this  is  so  even  though  the  rates 
jirovitled  for  in  the  agreement  may,  for  the  time,  he  not  more 
than  are  reasonahh'.  They  may  easily,  and  at  any  time,  he 
increased.  It  is  the  eomhination  of  these  large  and  powerfid 
eorporations.  eovering  vast  sections  of  territory,  and  influenc- 
ing trade  throughout  the  whole  extent  thereof,  and  acting  as 
one  body  in  all  the  matters  over  which  the  combination  extends, 
that  constitutes  the  alleged  evil,  and  in  regard  to  which,  so 
far  as  the  couibiiuition  operates  upon  and  ri'straius  interstate 
commerce,  congress  has  power  to  legislate  and  to  prohibit. 

The  prohibition  of  such  contracts  may,  in  the  judgment  of 
congress,  be  one  of  the  reasonable  necessities  for  the  proper 
regulation  of  commerce,  and  congress  is  the  judge  of  such 
necessity  and  proju'iety,  unless,  in  case  of  a  po.ssible  gross 
perversion  of  the  principle,  the  courts  might  be  applied  to  for 
relief. 

The  cases  cited  by  the  rcsi)ondents'  counsel  in  regard  to  the 
general  constitutional  right  of  the  citizen  to  make  contracts 
relating  to  his  lawful  business  are  not  inconsistent  with  the 
exi.'*tence  of  the  power  of  congress  to  prohibit  contracts  of  the 
nature  involved  in  this  case.  The  i)ower  to  regulate  commerce 
has  no  limitation  other  than  those  prescribed  in  the  constitu- 
tion. The  j)0wer,  however,  does  not  carry  with  it  the  right 
to  destroy  or  impair  those  limitations  and  guaranties  which 
are  also  placed  in  the  constitution,  or  in  any  of  the  amend- 
ments to  that  instrument.  Navigation  Co.  v.  U.  S.,  148  U.  S. 
:i]2-:VMJ;  inlerstate  Commerce  Commission  v.  Hrimson,  154 
U.  S.  447-47!». 

Among  these  limitations  and  guaranties  counsel  refer  to 
tho.se  which  provide  that  no  person  sliall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of  law.  and  that  pri- 
vate' property  shall  not  !)»•  tak.-n  for  public  use  without  just 
compensation.  The  latter  limitation  is,  we  think,  plainly  irrele- 
vant. 

Ah  to  the  former,  it  is  claimed  that  the  citizen  is  deprived 
of  his  liberty  without  due  jMocess  of  law  when,  by  a  general 
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statute,  he  is  arbitrarily  deprived  of  tin-  i-i^dit  to  make  a  con- 
tract of  the  nature  herein  involved. 

The  case  of  Allgeyer  v.  Louisiana,  165  U.  S.  fuH,  is  cited  as 
authority  for  the  statement  concerning  the  right  to  contract. 
In  speaking  of  the  meaning  of  the  word  "liberty,"  as  used 
in  the  fourteenth  amendment  to  the  constitution,  it  was  said 
in  that  case  to  include,  among  other  things,  the  liberty  of  the 
citizen  to  pursue  any  livelihood  or  vocation,  and  for  that  pur- 
pose to  enter  into  all  contracts  which  might  be  proper,  neces- 
sary, and  essential  to  his  carrying  out  those  objects  to  a 
successful  conclusion. 

We  do  not  impugn  the  con-ectness  of  that  statement.  Tlie 
citizen  may  have  the  right  to  make  a  proper  (that  is,  a  lawful) 
contract,  one  which  is  also  essential  and  necessary  for  carry- 
ing out  his  lawful  purposes.  The  question  which  arises  here 
is  whether  the  contract  is  a  proper  or  lawful  one,  and  we  have 
not  advanced  a  step  towards  its  solution  by  saying  that  the 
citizen  is  protected  by  the  fifth,  or  any  other,  amendment,  in 
his  right  to  make  proper  contracts  to  enable  him  to  carry  out 
his  lawful  purposes.  We  presume  it  will  not  be  contended 
that  the  court  meant,  in  stating  the  right  of  the  citizen  "to 
pursue  any  livelihood  or  vocation,"  to  include  every  means 
of  obtaining  a  livelihood,  whether  it  was  lawful  or  otherwise. 
Precisely  how  far  a  legislature  can  go  in  declaring  a  certain 
means  of  obtaining  a  livelihood  unlawful,  it  is  unnecessary 
here  to  speak  of.  It  will  be  conceded  it  has  power  to  make 
some  kinds  of  vocations  and  some  methods  of  obtaining  a  live- 
lihood unlawful,  and  in  regard  to  those  the  citizen  would  have 
no  right  to  contract  to  carry  them  on. 

Congress  may  restrain  individuals  from  making  contracts 
under  certain  circumstances  and  upon  certain  subjects.  Fris- 
bie  V.  U.  S.,  157  U.  S.  160,  15  Sup.  Ct.  586. 

Notwithstanding  the  general  liberty  of  contract  which  is 
possessed  by  the  citizen  under  the  constitution,  we  find  that 
there  are  many  kinds  of  contracts  which,  while  not  in  them- 
selves immoral  or  mala  in  se,  may  yet  be  prohibited  by  the 
legislation  of  the  states,  or,  in  certain  cases,  by  congress.  The 
•  [uestion  comes  back  whether  the  statute  under  review  is  a 
legitimate  exercise  of  the  power  of  congress  over  interstate 
commerce,  and  a  valid  regulation  thereof.     The  question  is, 
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for  us,  (MIC  of  power  only,  ami   not   of  policy.     Wc  think  the 
power  exisU  in  eongress,  and  that  the  statute  is  therefore  valid. 


ADDYSTON  IMPK  .^  STEEL  CO.  v.  UNITED  STATES 
(Supreme  Court  ot  United  States,  1899.     175  U.  S.  211.) 

MK.  JUSTICE  l'i:CKIlAM.''  •  •  •  Assumini;.  for  the 
purpose  of  the  argrunient,  that  the  eontraet  in  (juestion  herein  does 
directly  and  substantially  operate  as  a  restraint  upon  and  as  a 
regulation  of  interstate  eonunerce,  it  is  yet  insisted  by  the  appel- 
lants at  the  threshold  of  the  inquirj-  that  by  the  true  construetion 
of  the  Constitution,  the  power  of  Congress  to  regulate  interstate 
eomnieree  is  limited  to  its  protection  from  acts  of  intcrferenee  by 
state  legislation  or  by  means  of  regulations  made  under  the  au- 
thority of  the  state  by  some  political  subdivision  thereof,  includ- 
ing also  congressional  power  over  common  carriers,  elevator,  gas, 
and  water  companies,  for  reasons  stated  to  be  peculiar  to  such 
carriers  and  companies,  but  that  it  does  not  include  the  gen- 
eral power  to  interfere  with  or  i)rohibit  i)rivate  contracts  be- 
tween citizens,  even  though  such  contracts  have  interstate 
commerce  for  their  object,  and  result  in  a  direct  and  substan- 
tial obstruction  to  or  regulation  of  that  commerce. 

This  argument  is  founded  upon  the  as.sertion  that  the  reason 
for  vesting  in  Congress  the  power  to  regulate  commerce  was 
to  insure  uniformity  of  regulation  against  conflicting  and  dis- 
criminating state  legislation;  and  the  further  assertion  that 
the  Constitution  guarantees  liberty  ol  i)rivate  contract  to  the 
citizen,  at  least  upon  commercial  subjects,  and  to  that  extent 
the  guaranty  oj)erates  as  a  limitation  on  the  |io\v<r  of  Congress 
to  regulate  commerce.  Some  remarks  are  (juoted  from  the 
opinions  of  Chief  .Justice  Mahsii.m.l,  in  (Jibbons  v.  Ogden,  9 
Wheat.  1,  G  L.  ed.  2'i,  and  l'.n>wn  v.  Marylan.j,  I'J  Wlieat.  41!», 
G  L.  ed.  G7H;  and  from  the  opinions  of  other  justices  of  this 
court  in  the  cases  of  The   State   Freight  Tax,   1")   Wall.  275, 

3 — Only  BO  miirh  of  tho  o|.inion  tionality  of  the  Hhpriimn  .\nti  TruBt 
is  given   on   relates  to  the  conatitu-       Act. 


TTIE  SHERMAN  AXTI  TRT^ST  ACT  77:{ 

sub  nom.  I'liilndelphia  &  R.  R.  Co.  v.  IVnnsylvania,  21  L.  cd. 
161;  Dul)ii.iu('  &  S.  C.  R.  Co.  V.  Richmonrl,  If)  Wall.  58f),  22 
L.  ed.  17G;  Wolton  v.  Missouri,  91  U.  S.  2S(),  2;{  I.,  od.  'MU ; 
Mobile  County  v.  Kimball,  102  U.  S.  697,  26  L.  cd.  2:VJ ;  ;ui<l 
Kidd  V.  IVarsoM,  128  U.  S.  at  21,  .'52  L.  ed.  :i'A),  2  Inters.  Com. 
Rep.  2:52,  9  Sup.  Ct.  Rej).  6,  all  of  which  are  to  the  efieet  that 
the  object  of  vesting  in  Congress  the  power  to  regulate  inter- 
state commerce  was  to  insure  uniformity  of  regulation  against 
conflieting  and  discriminating  state  legislation.  The  further 
remark  is  quoted  from  Dubuque  &  S.  C,  R.  Co.  v.  Richmond, 
19  Wall.  589,  22  L.  ed.  176,  that  the  power  of  Congress  to 
regulate  commerce  was  never  intended  to  be  exercised  so  as 
to  interfere  with  private  contracts  not  designed  at  the  time 
they  were  made  to  create  impediments  to  such  commerce.  It 
is  added  that  the  proof  herein  shows  that  the  contract  in  this 
case  was  not  so  designed. 

It  is  undoubtedly  true  that  among  the  reasons,  if  not  the 
strongest  reason,  for  placing  the  power  in  Congress  to  regu- 
late interstate  commerce,  was  that  which  is  stated  in  the 
extracts  from  the  opinions  of  the  court  in  the  cases  above  cited. 

The  reasons  which  may  have  caused  the  framcrs  of  the  Con- 
stitution to  repose  the  power  to  regulate  interstate  commerce 
in  Congress  do  not,  liowever,  affect  or  limit  the  extent  of  the 
power  itself. 

In  Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  ed.  23,  the  power  was 
declared  to  be  complete  in  itself,  and  to  acknowledge  no  limi- 
tations other  than  are  prescribed  by  the  Constitution. 

Under  this  grant  of  power  to  Congress,  that  body,  in  our 
judgment,  may  enact  such  legislation  as  shall  declare  void 
and  prohibit  the  performance  of  any  contract  between  indi- 
viduals or  corporations  where  the  natural  and  direct  effect  of 
such  a  contract  will  be,  when  carried  out,  to  directly,  and  not 
as  a  mere  incident  to  other  and  innocent  purposes,  regulate  to 
any  substantial  extent  interstate  commerce.  (And  when  we 
speak  of  interstate  we  also  include  in  our  meaning  foreign 
commerce.)  We  do  not  assent  to  the  correctness  of  the  propo- 
sition that  the  constitutional  guaranty  of  liberty  to  the  indi- 
vidual to  enter  into  private  contracts  limits  the  powder  of 
Congress  and  prevents  it  from  legislating  upon  the  subject  of 
contracts  of  the  class  mentipned. 
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The  powor  to  rcpiilJito  interstate  eoiiunerce  is,  as  stated  by 
Chief  Justice  Marshall,  full  and  complete  in  Congress,  and 
there  is  no  limitation  in  the  grant  of  the  power  which  ex- 
eludes  private  contracts  of  the  nature  in  (|uestion  from  the 
jurisdiction  of  that  body.  Nor  is  any  such  limitation  contained 
in  that  other  clause  of  the  Constitution  wliich  provides  that 
no  person  shall  be  deprived  of  life,  liberty,  or  property,  with- 
out due  process  of  law.  It  has  been  held  that  the  word  "lib- 
erty," as  used  in  the  Constitution,  was  not  to  be  confined  to 
the  mere  liberty  of  person,  but  included,  among  others,  a  right 
to  enter  into  certain  classes  of  contracts  for  the  purpose  of 
enabling  the  citizen  to  carry  on  his  business.  Allgeycr  v. 
Louisiana,  165  U.  S.  578,  41  L.  ed.  832;  United  States  v.  Joint 
Traffic  Asso.  171  U.  S.  505,  572,  43  L.  ed.  259,  288.  But  it  li:is 
never  been,  and  in  our  opinion  ought  not  to  be,  held  that  the 
word  included  the  right  of  an  individual  to  enter  into  private 
contracts  upon  all  subjects,  no  matter  what  their  nature  and 
wholly  irrespective  (among  other  things)  of  the  fact  that  they 
would,  if  performed,  result  in  the  regulation  of  interstate 
commerce  and  in  the  violation  of  an  act  of  Congress  upon  that 
subject.  The  provision  in  the  Constitution  does  not,  as  we 
believe,  exclude  Congress  from  legislating  with  regard  to  con- 
tracts of  the  above  nature  while  in  the  exercise  of  its  constitu- 
tional right  to  regulate  commerce  among  the  states.  On  the 
contrary,  we  think  the  provision  regarding  the  liberty  of  the 
citizen  is,  to  some  extent,  limited  by  the  commerce  clause  of 
the  Constitution,  and  that  the  power  of  Congress  to  regulate 
interstate  commerce  comprises  the  right  to  enact  a  law  i)ro- 
liibiting  the  citizen  from  entering  into  those  private  contracts 
which  directly  and  substantially,  and  not  merely  indirectly, 
remotely,  incidentally,  and  collaterally,  regulate  to  a  greater 
or  less  degree  commerce  among  the  states. 

We  cannot  so  enlarge  the  scope  of  the  language  of  the 
Constitution  regarding  the  liberty  of  the  citizen  as  to  hold 
that  it  includes  or  that  it  was  intended  to  include  a  right  to 
make  a  contract  which  in  fact  restrained  and  regulated  infei- 
state  commerce,  notwithstanding  Congress,  proceeding  under 
the  constitutional  provision  giving  to  it  the  power  to  regulate 
that  commerce,  had   proliil)ile(l   such  contracts. 

While   unfriendly   or  discriminating   legislation   of  the   sev- 
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eral  states  may  have  been  the  ehief  eausc  for  granting  to 
Congress  the  sole  power  to  regulate  interstate  conimeree,  yet 
we  fail  to  find  in  the  language  of  the  grant  any  such  limita- 
tion of  that  power  as  would  exclude  Congress  from  legislating 
on  the  subject  and  prohibiting  those  private  contracts  which 
would  directly  and  substantially,  and  not  as  a  mere  incident, 
regulate  interstate  commerce. 

Lf  certain  kinds  of  private  contracts  do  directly,  as  already 
stated,  limit  or  restrain,  and  hence  regulate  interstate  com- 
merce, why  should  not  the  power  of  Congress  reach  those 
contracts  just  the  same  as  if  the  legislation  of  some  state  had 
enacted  the  provisions  contained  in  them?  The  private  con- 
tracts may  in  truth  be  as  far  reaching  in  their  effect  upon 
interstate  commerce  as  would  the  legislation  of  a  single  state 
of  the  same  character. 

In  Re  Debs,  158  U.  S.  564,  39  L.  ed.  1092,  it  was  said  by 
Mr.  Justice  Brewer,  speaking  for  the  court:  "It  is  curious 
to  note  the  fact  that  in  a  large  proportion  of  the  cases  in 
respect  to  interstate  commerce  brought  to  this  court  the  ques- 
tion presented  was  of  the  validity  of  state  legislation  in  its 
bearings  upon  interstate  commerce,  and  the  uniform  course 
of  decision  has  been  to  declare  that  it  is  not  within  the  com- 
petency of  a  state  to  legislate  in  such  a  manner  as  to  obstruct 
interstate  commerce.  If  a  state,  with  its  recognized  power  of 
sovereignty,  is  impotent  to  obstruct  interstate  commerce,  can 
it  be  that  any  mere  voluntary  association  of  individuals  within 
the  limits  of  that  state  has  a  power  which  the  state  itself  does 
not  possess?" 

What  sound  reason  can  be  given  why  Congress  should  have 
the  power  to  interfere  in  the  case  of  the  state,  and  yet  have 
none  in  the  case  of  the  individual?  Commerce  is  the  important 
subject  of  consideration,  and  anything  which  directly  obstructs 
and  thus  regulates  that  commerce  which  is  carried  on  among 
the  states,  whether  it  is  state  legislation  or  private  contracts 
between  individuals  or  corporations,  should  be  subject  to  the 
power  of  Congress  in  the  regulation  of  that  commerce. 

The  power  of  Congress  over  this  subject  seems  to  us  much 
more  important  and  necessary  than  the  liberty  of  the  citizen 
to  enter  into  contracts  of  the  nature  above  mentioned,  free 
from  the  control  of  Congress,  because  the  direct  results  of  such 
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contracts  niijrlit  he  the  rcffulntion  of  coimncroc  among  the 
states,  possibly  (juitt'  as  oflVctually  as  if  a  statr  had  |)assccl  a 
statute  of  like  tenor  as  the  contract. 

The  liberty  of  contract  in  such  case  would  be  nothing  more 
than  the  libirty  of  doing  that  which  woidd  result  in  the  regu- 
lation, to  some  extent,  of  a  subject  wliicli.  from  its  general 
and  great  importance,  has  been  granted  to  Congress  as  the 
proper  representative  of  the  Tuition  at  large.  Regulation,  to 
any  substantial  extent,  of  such  a  subject  by  any  other  power 
than  that  of  Congress,  after  Congress  has  itself  acted  thereon, 
even  though  such  regulation  is  effected  by  means  of  private 
contracts  between  individuals  or  coii^orations,  is  illegal,  and 
"we  are  unaware  of  an}'  reason  why  it  is  not  as  objectionable 
when  attempted  by  individuals  as  by  the  state  itself.  In  both 
cases  it  is  an  attempt  to  regulate  a  subject  which,  for  the  pur- 
pose of  regulation,  has  been,  with  some  exceptions,  such  as 
are  stated  in  Mobile  County  v.  Kimball,  102  U.  S.  691,  6J)7,  26 
L.  ed.  238,  2.39;  .Morgan's  L.  &  T.  K.  &  S.  S.  Co.  v.  Louisiana, 
118  U.  S.  455,  465,  30  L.  ed.  237,  242;  Bowman  v.  Chicago  & 
N.  W.  R.  Co.  125  U.  S.  465,  31  L.  ed.  700,  1  Inters.  Com.  Rep. 
823;  Western  U.  Teleg.  Co.  v.  James,  162  U.  S.  650,  655,  40  L. 
ed.  1105,  1106,  exclusively  granted  to  Congress,  and  it  is  essen- 
tial to  the  proper  execution  of  that  power  that  Congress  .should 
have  jurisdiction  as  much  in  the  one  case  as  in  the  other. 

It  is,  indeed,  urged  that  to  include  private  contracts  of  this 
description  within  the  grant  of  this  i)ower  to  Congress  is  to 
take  from  the  states  their  own  power  over  the  subject,  and  to 
interfere  with  the  libei'ty  of  tlie  iiidividual  in  a  inauner  and  to 
an  extent  never  contemplated  by  the  I'ramers  of  the  Constitu- 
tion, and  not  fairly  justified  by  any  language  used  in  that  in- 
strument. If  Congress  has  not  the  power  to  legislate  upon  the 
subject  of  contracts  of  the  kind  mentioned,  because  the  con- 
stitutional jjrovision  as  to  the  liberty  of  the  citi/en  limits,  to 
that  extent,  its  power  to  regulate  interstate  commerce,  then 
it  would  seem  to  follow  that  the  several  states  have  that  power, 
although  such  contracts  relate  to  interstate  connneree,  and, 
more  or  less,  regulate  it.  If  ntither  Congress  nor  the  state 
legislatures  have  Kueh  power,  then  we  are  brought  to  the  some- 
what extraordinary  position  that  there  is  no  authority,  state 
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or  iiaf  ioiial,  uliidi  can  legi.slato  upon  tlic  subject  of  or  prohibit 
such  contracts.     Tliis  cannot  be  tlie  case. 

If  it  shouhl  be  held  that  Congress  has  no  power  and  tlie 
state  h'gishitures  liave  lull  and  comi)lcte  authority  to  thus 
far  reguhite  interstate  conunerce  hy  means  of  their  control 
over  private  contracts  between  individuals  or  corporations, 
tliin  tlie  le{j;islatiou  of  the  ditl'erent  states  might  and  probably 
would  dilTer  in  regard  to  the  matter,  according  to  what  each 
state  might  regard  as  its  own  particular  interest.  One  state 
might  condemn  all  kinds  of  contracts  of  the  class  described, 
while  ajiother  might  permit  the  making  of  all  of  them,  while 
still  another  might  permit  some  and  prohibit  others,  and  thus 
great  confusion  would  ensue,  and  it  would  be  ditificult  in  many 
eases  to  know  just  what  law  was  applicable  to  any  particular 
contract  regarding  and  regulating  interstate  commerce.  At 
the  same  time  contracts  might  be  made  between  individuals  or 
corporations  of  such  extent  and  magnitude  as  to  seriously  affect 
commerce  among  the  states.  These  consequences  would  seem- 
ingly necessarily  follow  if  it  were  decided  that  the  state  legis- 
latures had  control  over  the  subject  to  the  extent  mentioned. 

It  is  true,  so  far  as  Ave  are  informed,  that  no  state  legislature 
has  heretofore  authorized  by  affirmative  legislation  the  making 
of  contracts  upon  the  matter  of  interstate  commerce  of  the 
nature  now  under  discussion.  Nor  has  it,  in  terms,  condemned 
them.  The  reason  why  no  state  legislation  upon  the  subject 
has  been  enacted  has  probably  been  because  it  was  supposed 
to  be  a  subject  over  which  state  legislatures  had  no  jurisdic- 
tion. If  it  should  be  decided  that  they  have,  then  the  course 
of  legislation  of  the  different  states  on  this  subject  would 
probably  be  as  varied  as  we  have  already  indicated. 

On  the  other  hand,  if  it  be  true  that  in  no  event  could  a 
state  legislature  enact  a  law  affirmatively  authorizing  such 
contracts  (even  if  Congress  had  no  jurisdiction  over  the  sub- 
ject), because  in  so  doing  it  would  to  a  greater  or  less  extent 
itself  thereby,  though  indirectly,  regulate  interstate  commerce, 
then  the  question  whether  such  contracts  were  legal  without 
legislative  sanction  would  depend  upon  the  decisions  of  the 
various  state  courts  having  jurisdiction  in  the  cases,  and,  in 
that  event,  as  the  same  ciuestion  might  arise  in  different  states, 
there  would  be  great  probability  of  inconsistent  and  contra- 
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dictory  dcfisioiis  ainoiij;  the  courls  of  tlic  dilTiTfiil  statfs,  and 
that,  too,  upon  »iut*stions  of  fontracts  amounting'  to  the  rrgu- 
Intion  of  interstate  eonuneree.     It   is  true  that  under  our  sys- 
tem  of  governnu'ut  there  are   numerous  suhjeets  over   wliich 
the  states  have  exclusive  jurisdiction,  resulting'  in  the  enact- 
ment of  diflVrent  laws  upon  tin-  same  subject  in  various  states, 
and   also   in   varyini;   and    inconsistent  judicial    judf^nieiits    in 
the  ditTerent  states  upon  the  same  subject.    That  condition  has 
never   been   regarded   as   an   end    in    itself   desirable.      It    un- 
doubtedly results  in  some  confusion  as  to  the  law  applicable 
to  the  particular  case,  and  in  many  instances  thereby  increases 
the  co.st  and  renders  doubtJuI  the  result  of  the  litigation  aris- 
ing under  such  circumstances.    They  are  results  and  the  neces- 
sary  accompaniment   of  the   division   of   sovereignty  between 
the  states  on  the  one  hand  and  the  Federal  government   on 
the  other,  and  yet  the  enormous  and  inestimable  benefits  aiis- 
ing  from  the  existence  of  separate,  independent,  and  sovereign 
states  have   completely   submerged   the   comparatively  minor 
evils  of  inconsistent  judgments  and  different  laws  upon  nuiiiy 
of  the  subjects  over  which  the  states  have  exclusive  jurisdic- 
tion.   But  upon  the  matter  of  interstate  and  foreign  commerce 
and  the  proper  regulation  thereof,  the  subject  being  not  alone 
national  but  international  in  its  character,  the  great  importance 
of  having  but  one   source   for  the   law   which   regulates   that 
commerce  throughout  the  length  and  breailth  of  the  land  can- 
not,  in   our  opinion,   be   overestimated.      Kach   state    in   that 
event   would   have   complete  jurisdiction   over   the   commerce 
which  was  wholly  within  its  own  borders,  while  the  jurisdic- 
tion  of   Congress,   under  the   provisions   of   the    Constitution, 
over    interstate    commerce    would    be    paramount,    and    would 
include  therein  jurisdiction  over  contracts  of  the  nature  we 
have  been  discussing. 

The  remark  in  I)ubu<|uc  &  S.  C.  K.  Co.  v.  Kichmoutl,  l!»  Wall. 
58'J,  22  L.  ed.  17(5,  that  it  was  never  intmdetl  that  the  power 
of  Congress  should  be  exercised  so  as  to  interfere  with  private 
contracts  not  designed  at  the  time  they  were  nuide  to  create 
impediments  to  interstate  commerce,  when  read  in  coiniection 
with  tJie  facts  stated  in  the  report,  is  entirely  sound.  It  tlureni 
apjicars  that  a  contract  had  been  mad.-  between  thr  parties, 
as  to  the  erection  of  an  elevator  an-l  thr  business  to  l.r  done 
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by  it,  which  contract  was  valid  when  made.  Subsequently 
Congress  jiassed  acts  relating  to  the  construction  of  bridges 
over  rivers  and  streams  and  authorizing  railroads  to  carry 
passengers  on  their  way  from  one  state  to  another.  The  rail- 
road company,  becoming  tired  of  its  contract  with  the  elevator 
company,  desired  to  take  advantage  of  this  legislation,  and 
contended  that  under  it  the  contract  which  it  had  theretofore 
made  with  the  elevator  company  became  void  as  an  obstacle 
to  or  a  regulation  of  commerce.  The  court  held  that  contracts 
which  were  valid  when  made  continue  valid  and  capable  of 
enforcement  so  long,  at  least,  as  peace  lasts  between  the  gov- 
ernments of  the  contracting  parties,  notwithstanding  a  change 
in  the  condition  of  business  which  originally  led  to  their  crea- 
tion. It  M^as  then  added  that  it  never  was  intended  that  the 
power  of  Congress  should  be  exercised  so  as  to  interfere  with 
private  contracts  not  designed  at  the  time  they  were  made  to 
create  impediments  to  interstate  commerce. 

There  is  no  intimation  in  this  remark  that  Congress  has  no 
power  to  legislate  regarding  those  contracts  which  do  directly 
regulate  and  restrain  interstate  commerce.  The  inference  is 
quite  the  reverse,  and  it  is  plain  that  the  case  assumes  if 
private  contracts  when  entered  into  do  directly  interfere  with 
and  regulate  interstate  commerce,  Congress  had  power  to  con- 
demn them.  If  the  necessary,  direct,  and  immediate  effect  of 
the  contract  be  to  violate  an  act  of  Congress  and  also  to 
restrain  and  regulate  interstate  commerce,  it  is  manifestly 
immaterial  whether  the  design  to  so  regulate  was  or  was  not 
in  existence  when  the  contract  was  entered  into.  In  such  case 
the  design  does  not  constitute  the  material  thing.  The  fact  of 
a  direct  and  substantial  regulation  is  the  important  part  of 
the  contract,  and,  that  regulation  existing,  it  is  unimportant 
that  it  was  not  designed. 

Where  the  contract  affects  interstate  commerce  only  inci- 
dentally, and  not  directly,  the  fact  that  it  was  not  designed  or 
intended  to  affect  such  commerce  is  simply  an  additional  rea- 
son for  holding  the  contract  valid  and  not  touched  by  the  act 
of  Congress.  OtherAvise  the  design  prompting  the  execution 
of  a  contract  pertaining  to  and  directly  affecting,  and  more 
or  less  regulating,  interstate  commerce,  is  of  no  importance. 
"We  conclude  that  the  plain  language  of  the  grant  to  Congress 
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of  power  to  repnilato  commerce  among  the  Rcveral  states  in- 
cludes power  to  lepislnti!  upon  the  sul)ject  of  those  eontraets 
in  respei't  to  inti-rstate  or  forei^^n  i-oniineree  wliieli  directly 
affect  and  repulate  that  commerce,  and  we  can  liiid  no  reason- 
abh^  pround  for  asserting  that  tlie  constitutional  provision  as 
to  the  liberty  of  the  individual  limits  the  extent  of  that  power, 
as  I'lainied  by  the  appellants.  We  therefore  think  the  appel- 
lants have  failed  in  their  contiMition  upon  this  Itranch  of  the 
subject. 


RTANT)ARD  OIL  ro:\rrA\Y  V.  UNITED  STATES 
(Supreme  Court  of  United  States,  1910.     221   U.  S.  1.) 

MR.  rilTEF  JUSTICE  WIIITE.^  •  •  •  :^i.,„y  argii- 
nicnts  are  pressed  in  various  forms  of  statement  which  in 
substance  amount  to  contending  that  the  statute  cannot  be 
applied  under  the  facts  of  this  case  without  impairing  rights 
of  property  and  destroying  the  freedom  of  contract  or  trade 
which  is  essentially  necessary  to  the  well-being  of  society, 
and  which,  it  is  insisted,  is  protected  by  the  constitutional 
guaranty  of  due  process  of  law.  Hut  the  ultimate  foundation 
of  all  these  arguments  is  the  assumption  that  reason  may  not 
be  resorted  to  in  interpreting  and  applying  the  statute,  and 
therefore  that  the  statute  unreasonably  restricts  the  right  to 
contract,  and  unreasonably  operates  ui)on  the  right  to  accjuire 
and  hold  property.  As  the  premise  is  demonstrated  to  be 
unsound  by  the  construction  we  have  given  the  statute,  of 
course  tJic  proj>ositions  which  rest  upon  that  premise  need  not 
be  further  noticed. 

So  far  as  the  argmnents  proceed  upon  the  conception  that, 
in  view  of  the  gmerality  of  the  statute,  it  is  not  susceptible 
of  being  enforced  by  the  courts  because  it  cainiot  be  carried 
out  without  a  judicial  exertion  of  legislative  power,  tlu'y  are 
clearly  unsound.    Tlie  statut*'  ccrtaiidy  generically  einimerates 

4 — Only  KO  murh  of  the  opinion  tioniility  of  tho  yherinan  .XntiTrust 
i»  given  a»  relates  to  tho  conHtitii-       Act. 
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the  character  of  acts  which  it  prohibits  jind  the  wrong  which 
it  was  intended  to  ()r('vcnt.  The  propositions  therefore;  insist 
that,  consistently  with  tlie  fundamental  i)i'incii)lcs  of  due  proc- 
ess of  hiw,  it  never  can  I)e  left  to  the  judiciary  to  decide 
whether,  in  a  given  ease,  particular  acts  come  within  a  generic 
statutory  provision.  iJut  to  reduce  the  propositions,  however, 
to  this,  their  final  meaning,  makes  it  clear  that  in  substance 
they  deny  the  existence  of  essential  legislative  autliority,  and 
challenge  the  right  of  the  judicially  to  perform  duties  which 
that  department  of  the  government  has  exerted  from  the  be- 
ginning. This  is  so  clear  as  to  require  no  elaboration.  Yet, 
let  us  demonstrate  that  which  needs  no  demonstration,  by  a 
few  obvious  examples.  Take,  for  instance,  the  familiar  cases 
where  the  judiciary  is  called  upon  to  determine  whether  a 
particular  act  or  acts  are  within  a  given  prohibition,  depend- 
ing upon  wrongful  intent.  Take  questions  of  fraud.  Consider 
the  power  Avhieh  must  be  exercised  in  every  case  where  the 
courts  are  called  upon  to  determine  wiiether  particular  acts 
are  invalid  which  are,  abstractly  speaking,  in  and  of  them- 
selves valid,  but  which  are  asserted  to  be  invalid  because  of 
their  direct  effect  upon  interstate  commerce. 


Section  2 
contracts  accompanying  the  sale  of  a  business 

CINCINNATI,  P.  B.  S.  &  P.  PACKET  CO.  v.  BAY 

(Supreme  Court  of  United  States,  1906.    200  U.  S.  179.) 

MR.  JUSTICE  HOLMES  delivered  the  opinion  of  the  court  :' 
This  is  an  action  upon  a  contract,  brought  by  the  defend- 
ants in  error  to  recover  an  instalment  of  money  due  by  its 
terms.  A  judgment  in  their  favor  was  sustained  by  the  su- 
preme court  of  the  state,  although  the  petition  in  error  to 
that  court  set  up  that  the  contract  was  illegal  under  the  act 
of  Congress  of  July  2,  1890,  chap.  647.    26  Stat,  at  L.  209,  U.  S. 

5 — Only  the  opinion  of  the  court 
is  given. 
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Coinp.  Stat.  r.'Ol,  p.  .{12(^0.  No  opinion  was  (h'livcriMl,  but  a 
certitioati'  that  this  ol)ji'ction  was  rcliiMl  upon,  and  that  it 
necessarily  was  considert'd,  was  made  part  of  the  record  by 
that  court.  Therefore  tlie  present  writ  of  error  proi)erly  was 
allowed.  The  record  shows  that  the  (piestion  was  raised,  and 
the  certificate  shows  that  it  was  not  treated  as  having  been 
raised  too  late  under  the  local  procedun-, — a  point  upon  which 
the  state  court  is  the  judge.  It  is  enough  that  the  Federal 
(piestion  was  raised  and  necessarily  decided  by  the  highest 
court  of  the  state.  Farmers'  &  M.  Ins.  Co.  v.  Dobney,  189 
U.  S.  301,  47  L.  ed.  821. 

The  contract  was  an  indenture  botweiMi  tlie  Portsmouth  & 
Pomeroy  Packet  Company,  George  W.  and  William  Bay,  of 
the  first  part,  and  the  Cincinnati,  Portsmouth,  Big  Sandy,  & 
Pomeroy  Packet  Company,  of  the  second  part.  By  this  instru- 
ment the  parties  of  the  first  part  sell  to  the  latter  two  .steamers, 
two  deck  barges,  two  coal  flats,  and  $500  in  the  stock  of  the 
Coney  Island  Wharf  Boat  Company,  for  $30,500,  to  be  paid 
as  therein  provided.  The  party  of  the  second  part  also  agrees 
to  pay  to  the  Bays  $3,600  annually  in  advance  for  five  years, 
provided,  however,  that  in  case  of  opposition  to  its  boats  by 
other  boats  running  from  Cincinnati  to  Portsmouth,  Ohio,  or 
to  points  above  Portsmouth,  not  including  points  above  Syra- 
cuse, Ohio,  causing  it  to  carry  freight  and  passengers  at  cer- 
tain exceedingly  low  rates,  the  time  of  payment  of  the  instal- 
ments shall  be  postponed  until  the  opposition  has  ceased.  It 
is  further  agreed  that  if  the  opposition  continues  for  two 
years  without  interruption,  and  no  annual  payment  be  made, 
the  Bays  may  cancel  the  agreement. 

"It  is  also  agreed  as  a  part  of  the  consideration  of  this 
agreement"  that  for  five  years  the  parties  of  the  first  part,  or 
either  of  them,  shall  not  be  "engaged  in  running  or  in  oper- 
ating, or  in  any  way  be  interested  in  any  freight  and  passenger 
packet  or  busines.s,  or  either  of  them,  at  and  from  Cincinnati, 
Ohio,  to  Portsmouth,  Ohio,  and  int<'rmediate  points;  nor  at 
and  from  Portsmouth,  Ohio,  to  Cincinnati,  Ohio,  and  inter- 
mediate points;  nor  at  and  from  Syracuse,  Ohio,  or  points 
between  Syracuse  and  F'ortsmouth,  Ohio,  to  or  for  points  be- 
low Portsmouth,  Ohio,"  with  a  (pialifieation  as  to  the  towing 
anrl  barge  business,  so  long  as  it  does  not   interfere  with  the 
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other  party's  freight  and  passi-iigcr  hiisiiu-ss  from  I'ort.smouth 
to  Cinciimati.  "It  is  also  understood  in  this  agreement  that 
the  parly  of  the  second  part  will  maintain  the  rates  charged 
by  the  parties  of  the  first  part  on  business  above  Portsmouth, 
Ohio,  said  rates,  however,  never  to  exceed  railroad  rates  be- 
tween said  points."  Tlie  last-mentioned  covenants,  set  forth 
in  this  paragraph,  are  especially  relied  upon  as  making  the 
contract  illegal,  as  in  restraint  of  trade.  The  previously  men- 
tioned suspension  of  instalments  in  case  of  opposition  rising 
to  a  certain  height  also  is  referred  to  as  a  combination  to  aid 
the  purchaser  in  getting  a  monopoly  of  river  trade  between 
Portsmouth  and  Cincinnati,  including,  it  is  said,  some  Ken- 
tucky ports. 

It  might  be  enough,  perhaps,  to  answer  the  whole  conten- 
tion, that  it  does  not  appear  on  the  record  that  the  contract 
necessarily  contemplated  commerce  between  the  states.  It 
would  be  an  extravagant  consequence  to  draw  from  Ilanley 
v.  Kansas  City  Southern  R.  Co.,  187  U.  S.  617,  47  L.  ed.  333,— 
a  case  of  a  state  attempting  to  fix  rates  over  a  railroad  route 
passing  outside  its  limits, — that  the  contract  was  within  the 
Sherman  act  because  the  boats  referred  to  might  sail  over  soil 
belonging  to  Kentucky  in  passing  between  two  Ohio  points. 
It  may  be  noticed  further  that  Ohio  eciually  has  jurisdiction 
on  the  river.  Wedding  v.  Meyler,  192  U.  S.  573,  48  L.  ed.  570, 
66  L.  R.  A.  833.  A  contract  is  not  to  be  assumed  to  con- 
template  unlawful  results  unless  a  fair  construction  requires 
it  upon  the  established  facts.  Technically,  perhaps,  there 
might  be  some  trouble  in  saying  that  the  supreme  court  of 
Ohio  did  not  decide  the  case  on  the  ground  that  the  illegality 
was  not  made  out  as  matter  of  fact. 

But  w^e  do  not  like  to  put  our  decision  upon  technical  rea- 
soning w^here  there  is  at  least  a  fair  surmise  that  such  reason- 
ing does  not  meet  the  realities  of  the  case.  "We  will  suppose, 
then,  that  the  contract  does  not  leave  commerce  among  the 
states  untouched.  But  even  on  this  supposition  it  is  manifest 
that  interference  with  such  commerce  is  insignificant  and  inci- 
dental, and  not  the  dominant  purpose  of  the  contract,  if  it 
actually  was  thought  of  at  all.  The  route  mentioned  is  be- 
tween Ohio  ports.  The  contract,  in  what  it  especially  contem- 
plates, is  a  domestic  contract,  and,  so  far  as  it  is  so,  is  shown 
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to  be  valid  under  tho  local  law  by  tlio  decision  of  the  Ohio 
court.  The  eliief  and  visible  object  of  its  provisions  has  noth- 
ing to  do  with  eominerce  ainony;  the  states.  That  which  sus- 
pends payment  of  instalments  in  case  of  very  serious  opposition 
is  security  a{,'ainst  a  losing,'  bar^^ain.  not  a  combination  to  pain 
a  monopoly.  The  withdrawal  of  the  vendors  from  oi)position 
for  live  years  is  the  onlinary  incident  of  tiie  sale  of  a  business 
and  {j:ood  will. 

It  is  argued,  to  be  sure,  that  the  last-mentioned  covenant  is 
independent  and  not  connected  with  the  .sale  of  the  vessels. 
The  contrary  is  manifest  as  a  matter  of  good  sense,  and  is 
proved  even  technically  by  the  words  "it  is  also  agreed  as  a 
part  of  the  consideration  of  this  agreement."  By  these  words 
the  covenant  not  to  do  business  between  Cincinnati  and  Ports- 
mouth for  five  years  is  imi)orted  into  the  sale  of  the  ships,  and 
made  one  of  the  conventional  inducements  of  the  purchase. 
The  price  is  paid  not  for  the  vessels  alone,  but  for  the  vessels 
with  the  covenant.  So,  still  more  clearly,  the  parallel  instal- 
ments for  five  years  are  paid  for  the  covenant,  at  least  in  part. 
It  is  said  that  there  is  no  sale  of  good  will.  Hut  the  covenant 
makes  the  sale.  Presumably  all  that  there  was  to  sell,  beside 
certain  instruments  of  competition,  was  the  competition  itself, 
and  the  purchasers  did  not  want  the  vendors'  names. 

This  being  our  view  of  the  covenant  in  (luestion,  whatev(>r 
differences  of  opinion  there  may  have  been  with  regard  to  the 
scope  of  the  act  of  July  2,  18i)0.  there  has  been  no  intimation 
from  anyone,  we  believe  that  such  a  contract,  nuule  as  part  of 
the  sale  of  a  business,  and  not  as  a  device  to  control  commerce, 
woubl  fall  within  the  act.  On  the  contrary,  it  has  been  sug- 
gested rejicatedly  that  such  a  contract  is  not  within  the  letter 
or  spirit  of  the  statute  (United  States  v.  Trans-Missouii  Freight 
Akso.  16G  U.  S.  2!>0,  :i29,  41  L.  ed.  1007,  102:{;  United  States  v. 
Joint  Traflie  Asso.  171  U.  S.  005,  508,  43  L.  ed.  25J),  287),  and  it 
was  80  decided  in  the  case  of  a  patent  ( 10.  Benient  &  Sons  v. 
National  Harrow  Co.,  18G  U.  S.  70,  92,  46  L.  etl.  1058,  lOGJ)). 
It  would  accomiilish  no  public  purpos<.',  but  simply  would  pro- 
vide a  loophole  of  escape  to  persons  inclined  to  elude  perform- 
ance of  their  undertaking,  if  the  s;de  of  a  ])usine.ss  and 
temporary  withdrawal  of  the  seller,  neces.sary  in  order  to  give 
the  sale  efifect,  were  to  be  declared  illegal  in  every  ease  where 
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a  nice  scrutiny  could  discover  that  the  covenant  possibly  might 
reach  beyond  the  slate  line.  We  are  of  opinion  that  the  agree- 
ment before  us  is  not  made  illegal  by  cither  of  the  provisions 
thus  far  discussed. 

It  only  remains  to  say  a  word  as  to  the  agreement  to  main- 
tain rates.  This  is  a  covenant  by  the  purchaser,  the  plaintifT 
in  error.  It  is  not  the  covenant  sued  upon.  It  is  not  declared 
to  enter  into  the  consideration  of  the  sale.  If  necessary,  we 
should  be  astute  to  avoid  allowing  a  party  to  escape  from  his 
just  and  substantially  legal  undertaking  on  such  a  ground. 
The  argument  on  the  other  side  requires  us  to  import  a  subor- 
dinate undertaking  of  the  buyer  into  the  consideration  for 
that  which  was  the  consideration  of  his  debt,  and,  in  that 
roundabout  Avay,  to  make  the  debt  unlawful.  We  shall  not 
go  into  such  niceties  beyond  noticing  that  they  are  not  en- 
couraged by  the  cases.  Oregon  Steam  Nav.  Co.  v.  Winsor,  20 
Wall.  64,  22  L.  ed.  315;  Bank  of  Australasia  v.  Breillat,  6 
Moore,  P.  C.  C.  152,  201 ;  Pigot's  Case,  11  Coke,  26b,  27b.  The 
plaintifT  in  error  did  business  between  Cincinnati  and  Syra- 
cuse, Ohio,  and  the  rates  referred  to  must  be  assumed  to  be 
rates  within  those  points.  If  the  covenant  had  any  direct 
bearing  on  commerce  with  another  state,  what  we  have  said 
sufficiently  explains  why  we  deem  it  insufficient  to  make  the 
whole  agreement  void. 

Judgment  affinncd.^ 


SHAWNEE  COMPRESS  CO.  v.  ANDERSON 
(Supreme  Court  of  United  States,  1908.    209  U.  S.  423.y 

Statement  by  ]\Ir.  Justice  ^IcKENNA: 

This  suit  was  brought  in  the  district  court  of  the  county  of 
Lincoln,  territory  of  Oklahoma,  by  appellees  as  stockholders 
of  the  Shawnee  Compress  Company  against  appellants,  to  can- 

6— Seo    Espenson    v.    Koepke,    93  7— Names  and  arguments  of  coun- 

Minn.  278;   Gatea  v.  Hooper,  39  S.  sel  omitted. 
W.   1079;    Erwin   v.   Hayden,   43   S. 
W.   610. 


786    COMBINATIONS  AND   KKSTRAINT  OF  TIiADK 

eel  u  lease  inaile  by  llic  Shawnee  Compress  Coiiipaiiy  to  the 
Ciulf  Compress  Company. 

The  original  petition  alleged  that  the  eompress  companies 
were  respei-tivi-ly  eorporations  of  Oklahoma  and  the  state  of 
Alabama;  that  the  plaintiffs,  appellees  here,  were  minority 
stoekhoUlers  of  the  Shawnee  Comi)any;  that  certain  of  the 
stockholders  of  the  Shawnee  Company,  claiming  to  be  its 
officers,  "conceived  the  idea  of  leasing  the  entire  property  and 
business  of  said  company,  together  with  its  good  will  and  the 
right  to  the  business  thereof  to  said  defendant,  (lulf  Comi)ress 
Company,  a  foreign  corporation;"  that  subseciuently  the  same 
stockholders,  claiming  to  be  the  directors  of  the  corporation, 
in  certain  meetings  and  by  certain  resolutions,  executed  the 
purpose.  These  meetings  were  alleged  to  be  invalid  as  not 
being  in  conformity  with  the  by-laws,  and  that  the  proceetliugs 
therein  were  "wholly  illegal  and  beyond  the  powers  and 
authority  of  the  said  stockholders  and  directors  of  said  cor- 
poration;" that  the  corporation  was  organized  to  construct 
and  operate  a  cotton  compress  in  the  city  of  Shawnee,  and 
that  its  officers  and  stockholders  were  not  authorized  to  exe- 
cute a  lease  for  a  i)eriod  of  years,  vesting  in  another  and 
foreign  corporation  the  rights,  duties,  and  business  of  tho 
company,  and  that  the  lease  was  void  as  against  the  rights  of 
plaintiffs,  being  minority  stockholders  of  the  company.  A 
copy  of  the  lease  was  attached  to  the  j)etition. 

The  petition  was  amended,  making  the  allegations  some- 
what fuller,  and  alleged  that  appellants  Stubbs  and  Reatty, 
who  assumed  to  act  respectively  as  president  and  secrctaiy  of 
the  company,  and  certain  other  stockholders  who  joined  with 
them  in  the  negotiation  of  the  lease,  were  induced  thereto  by 
certain  advantages  personal  to  themselves,  and  not  by  the  in- 
terest of  the  company.  It  was  also  alleged  tlial  the  "exigencies 
of  the  business"  of  the  company  did  not  demand  or  justify  the 
lease,  and  that  its  revenues  for  the  season  l!l(>4-ll)()r),  over  and 
above  taxes  and  insurance,  notwithstandbig  negligent  and  in- 
competent management,  were  $7,4Sr>.8!) ;  and,  plaintiffs  ex- 
presxsed  the  belief,  could  be  made  greater  for  the  years  covered 
by  the  lease.  It  was  alleged  that  the  Gulf  Compre.ss  Company 
was  in  the  business  of  leasing  and  operating  eomi)etirig  com- 
presses for  the  puriiose  of  monopolizing,  as  far  as  possible,  the 
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business  of  ('()iu|)r('ssing  cotton  in  a  lar^'c  jxiition,  if  not  all, 
the  cotton-raising  districts  of  tht-  United  States,  and  that  the 
lease  was  procured  from  the  Shawnee  Company  in  pursuance 
of  said  scheme,  and  other  leases  of  otiier  compresses  were  also 
secured  for  like  purposes,  and  that  the  Gulf  Company  is,  in 
its  operation  and  method  of  conducting  business,  a  trust,  com- 
bine, and  consi)iracy,  in  restraint  of  trade  and  commerce,  in 
violation  of  the  Federal  anti-trust  law  and  the  anti-trust  law 
of  the  territory  of  Oklahoma,  and  that  it  is  the  design  of  the 
Gulf  Compress  Company  to  increase  the  charge  of  compressing 
cotton,  and  that  it  will  be  able  to  enforce  such  charges  by 
reason  of  the  fact  that  it  will  control  all  of  the  compresses  in 
the  territory. 

There  was  a  demurrer  to  the  petition,  which  was  overruled. 
An  answer  was  then  filed,  which  in  detail  asserted  the  validity 
of  the  proceedings  preceding  the  execution  of  the  lease ;  that 
the  company  was  indebted  in  the  sum  of  $17,250, — $6,000  to 
the  Shawnee  National  Bank  and  $11,250  to  the  Webb  Press 
Company,  Limited,  which  was  past  due ;  that  its  creditors  were 
pressing  for  payment,  and  that  the  lease  was  necessary  in 
order  to  procure  money  by  which  to  pay  the  Shawnee  Bank 
and  to  secure  the  extension  of  time  on  the  indebtedness  due 
the  Webb  Press  Company ;  and  that,  for  these  reasons,  the 
negotiations  for  the  lease  were  entered  into  and  the  lease 
finally  made.  And  it  is  alleged  that  the  consideration  paid 
was  fair  and  reasonable  and  for  the  best  interest  of  the  stock- 
holders of  the  Shawnee  Company;  that  defendants  could  pro- 
cure said  second  mortgage  money  in  no  other  way;  and  that 
the  property  of  the  Shawnee  Company  would  have  been  sold 
at  a  great  sacrifice  unless  the  lease  had  been  made. 

It  is  alleged  that  appellees  are  firms  of  cotton  buyers,  and, 
in  order  to  obtain  an  unfair  advantage  over  other  buyers,  have 
conspired  together  for  the  purpose  of  forming  a  monopoly  of 
all  the  compresses  in  the  territory  and  destroying  competition 
in  compressing;  and,  in  order  to  carry  out  the  conspiracy, 
have,  for  more  than  six  mouths,  endeavored  to  obtain  a  ma- 
jority of  the  stock  of  the  Shawnee  Company;  and,  knowing 
that  Beatty  and  Stubbs  were  involved  and  in  need  of  money, 
have,  in  all  ways,  oppressed  said  Beatty  and  Stubbs  to  compel 
them  to  sell  their  stock  to  appellants  for  an  inadequate  con- 
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sideratioii,  niul  conspired  to  coniprl  ilic  Shawnco  Company. 
knowinix  it  was  involved  and  its  demands  pressing,  to  sell  untl 
convoy  its  property  to  them  for  tiie  inaileijuate  consiilcration 
of  $2r),(K)0.  Ami  it  is  allojjcd  that  the  loaso  was  mado  to  de- 
feat such  conspiracy-.  Other  plans  of  the  appellees  to  harrass 
the  Shawnee  Company  are  averred. 

The  ease  went  to  trial  on  the  issues  tlius  formed  and  re- 
sulted in  a  judf^ment  for  defendants  (appellants  here).  The 
judgment  recited  that  "the  court  having  heard  all  the  evi- 
dence offered  .  .  .  and  being  fully  advised  in  the  premises, 
finds  for  the  defendants  and  against  the  plaintiffs  that  the 
allegations  of  the  petition  of  ])laintifT«  are  not  supi)orted  by 
the  law  and  the  evidence." 

A  motion  for  a  new  trial  was  denied  and  the  ca.se  was  then 
taken  to  the  supreme  court  of  the  territory,  which  court  re- 
versed the  judgment  of  the  court  below,  and  the  case  was 
n-manded  to  the  district  court,  with  instructions  to  that  court 
to  render  judgment  for  plaintiffs  in  the  case  (appellees  here) 
in  accordance  with  the  opinion  of  the  supreme  court,  and  the 
prayer  of  the  amended  petition. 

MR.  JUSTICE  McKENNA,  after  making  the  foregoing  state- 
ment, delivered  the  opinion  of  the  court: 

The  supreme  court  of  the  territory,  in  its  opinion,  discussed 
only  two  of  the  (jucstions  urged  upon  its  consideration;  to  wit: 
(1)  the  legal  power  of  the  Shawnee  Compress  Company  to  exe- 
cute the  lease;  and  (2)  the  purpose  in  its  execution  to  secure  a 
monopoly  of  the  business  of  compressing  cotton  and  to  unlaw- 
fully restrict  competition.  Of  the  first  the  court  said:  "We 
find  no  express  authority  to  lease  set  out  in  the  articles  of  incor- 
poration, but  we  are  nevertheless  of  the  opinion  the  weight  of 
authority  is  that,  when  a  strictly  private  corporation  finds  it 
cannot  profitably  continue  operations,  it  may  lawfully  make 
a  lease  of  its  entire  property  for  a  term  of  years."  [17  Okla. 
Zil,  87  Pac.  :n6.] 

The  court  cited  cases,  and  continued:  "It  is  only  when 
such  exigencies  exist  as  necessitate  or  render  appropriate  such 
or  similar  action  that  the  rij^lit  can  be  exercised."  And  it 
was  observed  that  while  there  was  no  special  finding  of  fact 
"in  that  regard  by  the  trial  court,  yet  this  feature  must  neces- 
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s.irily  liave  been  considcrecl,  in  llic  li^'lit  of  the  evidence  intro- 
duced at  the  trial,  and  the  jiidKHH-nt  based  thereon." 

The  court  further  said  liiat  it  found  "aniph*  authority  in 
the  recoiil  Foi-  tin-  action;"  and,  following  the  rule  "often 
reiteratcil,"  the  court  further  said:  "We  must  hold  that, 
where  the  record  contains  some  evidence  to  support  the  find- 
ing of  the  trial  court,"  the  judgment  will  not  be  disturbed. 

The  rulinpr  sustaining  the  power  of  the  Shawnee  Company 
to  execute  the  lease  is  attacked  by  appellees,  but  we  do  not 
find  it  necessary  to  express  an  opinion  upon  it,  on  account  of 
the  view  we  entertain  of  the  second  proposition. 

In  passing  on  the  second  proposition  the  supreme  court  de- 
cided adversely  to  the  view  taken  by  the  trial  court.  The 
court  therefore  must  either  have  considered  that  there  was  not 
some  evidence  supporting  the  conclusions  of  fact  of  the  trial 
court,  or  must  have  deemed  the  principles  of  law  which  the 
trial  court  upheld  were  not  sustained  by  its  conclusion  of  fact. 
As  our  review,  in  the  nature  of  things,  is  confined,  to  deter- 
mining whether  the  court  below  erred,  it  follows  that  our 
reviewing  power  under  the  circumstances  is  coincident  with 
the  authority  to  review  possessed  by  the  court  below;  and 
therefore  we  are  confined,  as  was  the  court  below,  to  deter- 
mining whether  there  was  some  evidence  supporting  the  find- 
ings, and  whether  the  facts  found  were  adeiiuate  to  sustain 
the  legal  conclusions.  Southern  Pine  Lumber  Co.  v.  Ward, 
208  U.  S.  126,  ante,  239,  28  Sup.  Ct.  Rep.  239. 

The  court,  in  its  opinion,  gives  a  summary  of  the  pleadings, 
and  states  tho  salient  points  of  the  lease  to  be  that  it  conveys 
all  of  the  property  of  the  Shawnee  Company  to  the  Gulf  Com- 
pany, that  the  Shawnee  Company  covenants  that  it  will  not, 
"directly  or  indirectly,  engage  in  the  compressing  of  cotton 
within  50  miles  of  any  plant  operated  by  the"  Gulf  Company, 
and  that  the  Shawnee  Company  "agrees  and  pledges"  to  the 
Gulf  Company  "its  good  will,  moral  and  real  support,  and 
that  it,  individually  and  collectively,  will  render  the  .  .  . 
[Gulf  Company]  every  assistance  in  discouraging  unreason- 
able and  unnecessary  competition."  And  from  the  evidence 
the  court  deduces  the  following  conclusions: 

"It  further  appears  from  the  evidence  at  the  trial  that  C.  C. 
Hanson  is  the  president  of  both  the  Atlanta  Compress  Com- 
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pany  and  the  Ciulf  Compress  Company,  brintJ  a  stocklioklor  in 
t'at'li,  ami  is  tlu'  one  who  nojjotiatcd  the  lease  in  (juestion.  Tliat 
tile  Atlanta  Compress  Company  operates  in  the  states  of  Ala- 
banja,  Georgia,  and  Florida,  and  was  organized  and  is  owned 
and  eontroiletl  solely  by  the  earricrs,  for  their  benefit.  That 
the  board  of  direetors  and  stockholders  of  said  corporation 
arc  composed  entirely  of  railroad  olTieials.  That  the  Atlanta 
Company  controls  the  operation  of  twenty-five  plants.  That 
the  Culf  Compress  Company  is  a  close  corporation,  chartered 
in  .Mobile,  Alabama,  and  operating  in  the  states  of  Alabama, 
]\Iississippi,  Tennessee,  Louisiana,  Arkansas,  Indian  Territory, 
and  Oklahoma,  and  controlling  the  oi)eration  of  twenty-seven 
compresses  in  those  states,  located  at  various  points  therein. 
That  none  of  the  Gulf  Compress  Company's  plants  and  the 
Atlanta  Compress  Company's  compresses  are  operated  at  the 
same  points. 

"It  is  further  disclosed  by  the  evidence  that  the  cai)ital 
stock  of  the  Gulf  Company,  as  originally  incorporated,  was 
$25,000,  but  that  it  has,  within  the  past  year,  been  increased 
to  $1,000,000,  of  which  $000,000  is  treasury  stock.  That  its 
field  of  operation  has  been  rapidly  extended  from  Alabama  to 
all  the  cotton-growing  territory;  that  it  is  at  the  present  time 
engaged  in  the  purchase  or  leasing  of  compresses  at  various 
points,  and,  as  testified  to  by  its  president,  is  'prepared  to  buy 
or  lease,  whichever  proposition  suits  us  Ixst."  It  appears  from 
the  evidence  that  negotiations  conducted  by  ^Ir.  llansou  with 
Stubbs  and  Ueatty  for  the  lease  of  the  Shawnee  plant  were 
in  pursuance  of  an  effort  to  avoid,  'directly  or  indirectly,  the 
jxissibiiity,  if  not  probability,  of  unnecessary  and  unreasonable 
competition.' 

"It  is  further  disclosed  by  the  testimony  that  the  carrier 
pays  for  the  compression  of  cotton,  incorporating  the  cost 
thereof  in  its  tarilV.  That  tarilVs  for  the  hauling  of  cotton  are 
established  by  the  railroad  as  well  as  hauling  districts  or 
territories,  within  wliieh  tiie  haul  of  cotton  must  be  one  way, 
or  otherwise  the  higher  rat«',  denominated  the  terminal  rate, 
applies,  rendering  it  unprofitable  to  sliii)  to  ollnr  than  the 
established  point  in  the  hauling  district." 

And  the  court  says  that  from  tln'se  facts,  and  others  referred 
to  supi)ortiiig  them,   it  eaniidt  be  tloubted  that  the   object   of 
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the  Gulf  Company  and  its  allied  corporation,  the  Atlanta  Com- 
press Company,  "is  to  prevent  competition  in  compression  of 
cotton  throughout  the  cotton-producing  states."  The  court 
declared  it  to  he  its  judgment  that  "not  oidy  is  the  enterprise 
in  which  the  Gulf  Compress  Company  is  engaged  an  unlawful 
one,  as  now  conducted,  but  the  contract  in  question  in  this 
case,  being  made  to  further  its  objects  and  purposes,  is  void 
on  the  ground  that  it  is  in  unreasonable  restraint  of  trade  and 
against  public  policy." 

This  conclusion  is  the  direct  antithesis  of  that  drawn  by  the 
trial  court,  and  we  are  brought  to  the  inciuiry,  Is  it  justified? 

The  evidence  cannot  be  given  in  detail,  and  we  may  say  at 
the  outset  that  there  is  no  (luestion  as  to  its  weight,— we  are 
not  confronted  with  conflicting  testimonies.  This  branch  of 
the  case  is  constituted  of  the  lease,  principally  of  the  testimony 
of  one  witness,  the  president  of  the  Gulf  Company,  and  of 
facts  which  are  not  disputed.  The  other  testimony,  a  great 
deal  of  which  is  documentary,  is  mostly  directed  to  the  finan- 
cial condition  of  the  Shawnee  Company  as  the  inducement  of 
the  lease  and  to  the  proceedings  taken  to  authorize  its  execu- 
tion. There  is  also  testimony  directed  against  the  purpose 
and  motives  of  the  appellees,  and  some  tending  to  show  that 
one  of  the  officers  and  stockholders  of  the  Shawnee  Company 
had  been  loaned  money  by  the  president  of  the  Gulf  Company, 
whereby  control  of  the  Shawnee  Company  might  be  obtained 
and  the  lease  authorized.  This,  however,  we  may  put  out  of 
view. 

It  may  be  conceded  that  the  evidence  shows  that  the  Shaw- 
nee Company  was  financially  embarrassed,  and  its  condition 
might  have  justified  a  lease  of  its  property  if  that  had  been  all 
it  did.  It,  however,  covenanted  for  its  assistance  in  dis- 
couraging competition  against  its  tenant^  and  bound  itself  not 
to  "directly  or  indirectly  engage  in  the  compressing  of  cotton 
within  50  miles  of  any  plant  operated  by  the  tenant."  So  far 
it  covenanted  to  aid  in  the  restraint  of  trade.  It  went  out  of 
the  field  of  competition;  it  covenanted  not  to  enter  into  that 
field  again,  and  it  pledged  itself  to  render  every  assistance  to 
prevent  others  from  entering  it.  And  it  could  not  misunder- 
stand the  purpose  for  which  its  lease  was  solicited.  It  was 
told  by  the  president  of  the  Gulf  Compress  Company.     In  a 
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li'ttor  dated  April  18,  1005,  nddrossod  to  it  by  tho  president 
of  that  eoinpaiiy,  among  other  iiidneements,  tlie  following  was 
expressed:  "Our  getting  together  on  a  lease  proposed  means 
the  avoiding  for  each  other,  direetly  or  indirectly,  of  the  pos- 
sibility, if  not  probability,  of  unnecessary  competition. "  And 
what  was  the  condition  to  which  the  Shawnee  Company  con- 
tributed? It  appears  from  the  letter  just  mentioned  that  the 
writer  was  president  of  two  companies,  which  operated  "forty 
odd  compresses."  Twenty-seven  of  them,  it  appears  from  the 
testimony,  were  operated  by  the  Gnlf  Company,  six  only  of 
which  it  owned.  Most  of  the  latter  were  accpiired  in  the  sum- 
mer preceding  the  lease,  and  the  president  of  the  Gulf  Com- 
l)any  testified  that  "w^e  are  prepared  to  buy  or  lease,  whichever 
proposition  suits  us  best."  To  what  object  was  the  assembling 
in  one  o>\Tiership  or  management  so  many  compresses,  and 
keeping  the  means  and  declaring  the  purpose  of  acquiring 
more?  The  answer  would  seem  to  be  obvious.  The  first  ctTect 
would  necessarily  be  the  cessation  of  competition.  If  there 
was  left  a  possibility  of  other  compresses  being  constnicted, 
it  was  made  less  by  the  power  that  could  be  opposed  to  them. 
The  Gulf  Company  was  a  close  corporation,  which,  starting 
in  Alabama,  rai)idly  extended  from  Alabama  to  all  the  cotton- 
growing  territory.  These  are  some  of  the  points  of  the 
testimony  which,  taken  in  connection  with  other  testimony, 
and  with  the  terms  of  the  lease  and  the  restriction  upon  the 
Shawnee  Company,  support  the  conclusions  of  the  supreme 
court  of  the  territory.  This  case  presents  something  more 
than  the  lease  of  property  by  the  Shawnee  Company,  induced 
or  made  necessary  by  financial  embarrassment.  It  presents 
something  more  than  the  ac(iuisition  by  the  Gulf  Company  of 
another  comi)ress, — of  a  mere  addition  to  its  busineSvS.  It 
presents  acts  in  aid  of  a  scheme  of  monopoly.  Swift  &  Co.  v. 
United  States,  106  U.  S.  375,  40  L.  ed.  518. 

It  does  not  apjiear  whether  the  supreme  court  based  its 
judgment  upon  the  common  law,  the  Sherman  law,  or  the 
statutes  of  Oklahoma.  The  appellees  insist  that  the  law 
api)licable  to  the  case  comes  from  all  three  sources.  Tlu> 
Sherman  law  provides  that  "every  contract,  combination  in 
form  of  trust  or  otherwi.sc,  or  conspiracy,  in  restraint  of  trade 
or  commerce  in  any  t.-rritory  of  the  United  States  or  of  the 
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District  of  Cnliinil)la  .  .  .  is  hereby  declared  illegal."  [20 
Stat,  at  L.  20r),  chap.  G47,  §  .'},  U.  S.  Corap.  Stat.  11)01,  p. 
3201.]  Ami  it  has  been  decided  that  not  only  unreasonable, 
but  all  direct  restraints  of  trade  are  prohibited,  the  law  beiuf,' 
thereby  distinguished  from  the  common  law.  P>ut  it  is  con- 
tended that  it  was  held  in  the  United  States  v.  Trans-Missouri 
Freight  Asso.  IGG  U.  S.  290,  41  L.  cd.  1007,  and  in  United 
States  V.  Joint  Traffic  Asso.  171  U.  S.  505,  43  L.  cd.  259,  that 
the  sale  of  the  good  will  of  a  business  with  an  accomjjanying 
agreement  not  to  engage  in  a  similar  business  was  not  a 
restraint  of  trade  within  the  meaning  of  the  Sherman  act. 

Counsel  has  discu.ssed  with  an  aflluent  citation  of  cases  the 
principle  which  regulates  such  contracts,  and  insists  that  the 
lease  by  the  Shawnee  Company  conforms  to  such  principle. 
The  principle  Is  well  understood.  The  restraint  upon  one  of 
the  parties  must  not  be  greater  than  protection  to  the  other 
party  requires,  and  it  needs  no  further  explanation  than  is 
given  in  Gibbs  v.  Baltimore  Gas  Co.  130  U.  S.  396,  32  L.  ed. 
979.  The  supreme  court  of  the  territory  recognized  the  prin- 
ciple, but  said:  "Tested  by  the  general  principles  applicable 
to  contracts  of  this  character,  this  agreement  is  far  more 
extensive  in  its  outlook  and  more  onerous  in  its  intent  than 
is  necessary  to  afford  a  fair  protection  to  the  lessee."  And 
in  this  conclusion  the  statute  of  the  territory  may  have  had 
its  influence.  That  statute  makes  void  every  contract  by 
which  anyone  is  restrained  from  exercising  a  lawful  profes- 
sion, trade,  or  business,  except,  however,  that  one  who  sells 
the  good  will  of  a  business  may  agree  wdth  the  buyer  to  refrain 
from  carrying  on  a  similar  business  within  a  specified  county, 
city,  or  part  thereof.  Wilson's  Rev.  &  Anno.  Stat.  §§819, 
820.  It  is  clear  that  the  lease  of  the  Shawnee  Company  to 
the  Gulf  Company  does  not  literally  comply  with  this  require- 
ment. Whether  it  can  be  limited  by  construction,  as  it  is 
contended  by  appellants  it  cjui  be,  we  need  not  decide.  As 
written,  it  was,  no  doubt,  considered  with  other  considerations 
l)y  the  court  in  concluding  that  "the  real,  the  veritable,  pur- 
pose actuating  the  offices  of  the  Gulf  Compress  Company,  as 
disclosed  by  its  plan  of  organization  and  mode  of  operation, 
and  as  manifested  by  the  circumstances  surrounding  the  con- 
duct of  its  business  and  the  results  of  its  management  by  them 
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is,  boyoiul  rrasoiiaMc  «mrsti()ii,  to  iilacr  witli'm  tlu-ir  power 
the  rontrol  of  the  coinitrt'ss  industry,  by  piirfhasiiit,'  or  leasing 
those  jilants  \\liicli  are  advantageously  located  in  each  of  the 
hauling  districts  or  territories  established  i)y  the  carriers 
[railroads]  in  their  eotton  tariffs.  Within  certain  boundaries 
the  haul  must  be  one  certain  way,  and  when  the  (lulf  (.'oinpany 
seizes  the  strategic  point,  under  it.s  leases,  competition  within 
that  district  is  annihilated." 
Decree  affirmed.^ 


COMEK  V.  I'.URTON-LIXGO  CO.  ct  al. 

(Texas  Civil  Appeals,  1!)00.    24  Tex.  Civ.  App.  251. )» 

TEM1»LET0N,    Associate   Justice.      The    appellant,    W.    U. 
Comer,  and  one  J.  C.  Morton  were  partners,  and  were  engaged 


8 — Pee  also  Darius  Cole  Trans- 
portation Co.  V.  White  Star  Line, 
1S6   Fed.   63. 

Davis  V.  Booth  &  Co.,  131  Fed.  31, 
at  37,  per  Severens,  C.  J.:  "We 
think  there  is  nothing  in  the  anti- 
trust act  which  rendered  unlawful 
the  purchJi.se  l)y  William  Vernon 
Booth  and  his  transfer  to  A.  Booth 
&  Co.,  of  the  plant  of  the  Davis 
Fre.'<h  &  .S;Jt  Fish  Company, or  which 
necessarily  rendered  invalid  the 
aprecmeut  of  the  stockholders  of  the 
latter  comjiany  [not  to  engapo  in  a 
hiniilar  busincsH  in  specified  localities 
for  a  fipriod  of  ten  years],  which 
was  ancillary  to  the  contract  of  sale. 
Nor  can  Uiis  comiusioii  l)e  alTected 
|jy  the  fact  that  A.  Booth  &  Co. 
also  purchaxcd  other  plants  and 
Htocka  to  an  extent  that  tendctl  to 
create  a  power  to  monopolize  the 
fish  market.  There  in  a  clear  dis- 
tinction, which  BwniH  to  bo  lost 
sight  of  in  tho  argument  here,  be- 
tween the  aggregation  of  properties 
by     purchase    when     the    Hollcr     no 


longer  retains  an  interest  in  the 
property,  and  a  combination  of 
owners  and  properties  under  one 
management,  where  each  owner  'a 
interest  is  continued  in  the  com- 
bination. To  this  latter  cJass  be- 
longs the  case  of  Merz  Capsule  Co. 
V.  United  States  Caj)sule  Co.  (C.  C), 
C7  Fed.  414,  aflirmed  in  71  Fed.  787. 
It  may  be  that  the  j>ractice  of 
acquiring  by  a  single  t-orjioration, 
through  purchase  of  a  great  number 
of  single  plants  in  several  states, 
of  power  to  control  the  market  of  a 
given  commodity  in  a  wide  area  of 
territory,  may  become  injurious  to 
the  public;  but,  if  so,  it  would  seem 
that  the  liinit^itioiis  and  the;  means 
for  the  restriction  and  I'orrcction 
required  must  be  8up|i!ied  by  the 
lawmaking  power,  since  the  old  law 
against  forestalling  the  market  has 
booomo  obsolete. ' ' 

See  also  ("amors- McConnell  Co.  v. 
McConnell,  140  Fed.  412. 

9 — Only  the  opinion  of  the  court 
is  given. 
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in  business  as  dralci's  in  liiiulitr  ;i1  ('Ichurric,  Tcx.  On  October 
n,  ISnf),  they  sold  their  stock  in  tradr,  to^'cllicr  with  the  good 
will  of  the  hiisiiicss,  to  tlit.-  appellees,  and  at  the  same  tini<; 
entered  into  a  written  agi-ecment  with  the  appellees,  which 
at,n-cenient  reads  as  follows:  "That  we  shall  go  out  of  said 
business,  and  that  we  will  not,  and  that  neither  of  us  shall,  go 
back  in  said  business,  or  lumber  business,  or  engage  to  work 
for  any  one  in  said  business,  or  lumber  business,  and  that  we 
will  not  sell  lumber  or  any  articles  which  we  have  been  carry- 
ing and  are  now  carrying  in  said  business  within  the  limits  of 
the  said  city  of  Cleburne,  Texas,  for  a  period  of  ten  years  from 
this  date;  and  we  do  hereby  bind  and  obligate  ourselves,  and 
each  of  us,  as  a  part  of  the  consideration  for  the  said  amount 
which  is  to  be  paid  us  by  said  Burton-Lingo  Co.,  Conway  & 
Leeper,  and  A.  C.  Ford,  to  go  out  of,  and  not  to  engage  in  any 
manner  for  ourselves  or  for  any  one  else  in,  the  business  we  are 
now  engaged  in,  and  which  is  being  bought  from  us  by  said 
Burton-Ldngo  Co.,  Conway  &  Leeper,  and  A.  C.  Ford,  within  the 
limits  of  the  city  of  Cleburne,  for  a  period  of  ten  years  from 
this  date,  with  this  exception:  we,  or  either  of  us,  have  the 
right  and  privilege  to  buy  an  interest  with  the  said  Burton- 
Lingo  Co.,  Conway  &  Leeper,  and  A.  C.  Ford  in  their  said  lum- 
ber business  within  the  limits  of  said  city  of  Cleburne,  now  or 
at  any  time  in  the  future,  provided  either  of  said  parties  should 
see  proper  to  sell  any  part  or  all  of  their  business  to  us ;  and 
that  we  have  the  right  to  accept  employment  from  either  Bur- 
ton-Lingo Co.,  Conway  &  Leeper,  and  A.  C.  Ford  in  the  lumber 
business." 

'lliereaftcr  the  appellant  resumed  the  lumber  business  at 
Cleburne,  and  the  appellees,  Burton-Lingo  Co.,  Conway  & 
Leeper,  and  A,  C.  Ford,  brought  this  suit  to  restrain  him  from 
continuing  such  business  and  for  damages.  The  appellant  filed 
an  answer,  one  paragraph  of  which  reads  as  follows:  ''And, 
further  answering  herein,  defendant  says  plaintiffs  ought  not 
to  be  allowed  to  recover  against  him  on  said  written  contract, 
because  he  says  at  the  time  he  entered  into  said  contract  there 
were  only  four  firms  or  companies  in  the  city  of  Cleburne, 
Texas,  engaged  in  the  lumber  business,  to-wit,  the  defendant 
and  J.  C.  Morton  as  one  firm,  Burton-Lingo  Co.  as  one  firm, 
Conway  &  Leeper  as  one  firm,  and  A.  C.  Ford  as  one  firm,  and 
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tliat  no  other  firms  won*  enjragetl  in  buyiiiK'  and  si'llin^'  lumber 
for  i)rofit  in  the  city  of  Cleburne  at  the  tinn-  defendant  entered 
into  said  eontraet  witli  plaintiffs;  and  that  for  the  purpose  and 
witii  the  intent  to  control  the  sale  of  lumber  and  to  create  and 
carry   out   restrictions   in   the   sale    of   lumber   in    the   city   of 
Cleburne,  and  also  to  create  and  carry  out  restrictions  in  the 
free  and    full   pursuit   of  the   lumber  business   in   the   city   of 
Cleburne,  in  buying  and  selling  lumber  in  said  city,  and  also 
to  increase  the  price  of  lumber  in  the  city  of  Cleburne,  and  to 
prevent  the  competition  in  the  sale  of  lumber  in  the  city  of 
Cleburne,  and  to  fix  a  certain  standard  whereby  the  price  of 
lumber  intended  for  sale,  use,  or  consumption  in  said  city  of 
Cleburne,  in  Johnson  county,  Texas,  should  be  controlled  and 
established,  and  also  for  the  purpose  of  keeping  the  price  of 
lumber  at  a  fixed  and  graded  figure  in  the  city  of  Cleburne, 
and  also  for  the  purjiose  of  creating  a  monopoly  in  purchasing 
and  selling  lumber  by  themselves  and  by  their  said  firms  and 
companies  in   the   city  of  Cleburne,  plaintiffs  combined,  eon- 
federated,  agreed,  and  contracted  among,  with,  and  between 
themselves  to  purchase  the  lumber  then  owned  by  defendant 
and  J.  C.  Morton  in  the  city  of  Cleburne,  and  did  then  and 
there,  under  said  agreement  and  contract  among,  with,  and 
between  themselves,  for  the  purpose  aforesaid,  purchase  the 
lumber  then  owned  by  defendant  and  J.  C.  Morton  in  the  city 
of  Cleburne,  mentioned  in  said  written  contract,  and  did  then 
enter  into   said   written   contract  with   defendant   and   J.   C. 
Morton;  ami  as  part  of  the  consideration   plaintilTs  paid  the 
defendant  and  J.  C.  Morton  for  said  lumber  plaintiffs  obligated 
and  bound  defendant  and  J.  C.  Morton  as  a  firm  and  as  in- 
dividuals to  go  out  of  the  lumber  business,  and  not  to  go  back 
into  said  business,  or  luiiil)tr  business,  or  engage  to  work  for 
any  one  in  said  business,  or  lumber  business,  and  not  to  sell 
lumber  within  tlie  limits  of  the  city  of  Ch-burne.  for  a  period 
of  ten  years  from  the  date  of  said  eontraet,  exi'cpt   defendant 
and  said  Morton  were  j;ranted  the  right  to  work  in  the  lumber 
trade  in  the  city  of  Clfl)urne  during  the  said   ten  years  for 
eitlnr  of  said  firms,  iin)vi(led  either  of  said  iiniis  should  consent 
to  give  defendant  and  said  .Morton  such  employment,  and  ex- 
cept  defendant  and   said    Morton    were    granted    the    right   to 
purchase  an  interest  in  tlu;  business  of  eitlni-  of  said  firms  in 
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the  city  of  Cleburne,  oi'  to  ijiircliasc  tin-  cut  ire  interest  of  eitlier 
of  said  firms  in  the  luiiil)er  liusiness  in  the  city  of  Cleliurne. 
Wherefore  defenduut  says  that  said  contract  is  illegal  and  void, 
and  ought  not  to  be  enforced  against  defendant." 

The  ai)pellees  interposed  a  general  demurrer  to  said  [)aragrai)h 
of  a])i)ellant's  answer,  which  demurrer  was  sustained  by  the 
court,  and  the  appellant  excepted.  There  was  a  trial,  which 
resulted  in  a  decree  granting  the  injunction  prayed  for,  and  in 
a  judgment  for  $56  damages. 

The  ai)pellant  has  appealed  from  said  judgment  and  decree, 
and  has  assigned  as  error  the  action  of  the  court  below  in 
sustaining  the  general  demurrer  to  the  paragraph  of  his  an- 
swer quoted  above.  No  other  question  is  presented.  It  is 
insisted  that  the  contract  sued  on  is  null  and  void,  both  at 
common  law  and  under  the  statute. 

1.  It  is  universally  held  by  the  courts  of  the  United  States, 
in  passing  on  such  contracts,  that,  if  the  restraint  is  unlimited 
both  as  to  time  and  place,  the  contract  is  void :  and  it  appears 
to  be  generally  conceded  that,  if  the  restraint  is  unlimited  as 
to  place  only,  the  contract  is  illegal.  On  the  other  hand,  if 
the  restraint  is  limited  as  to  place,  though  not  as  to  time,  or 
if  limited  both  as  to  time  and  place,  the  validity  of  the  con- 
tract depends  on  the  reasonableness  of  the  restriction.  In 
determining  whether  the  restraint  is  reasonable  in  any  par- 
ticular case,  all  the  circumstances  surrounding  the  transaction 
must  be  taken  into  consideration.  On  such  inquiry  the  nature 
of  the  business,  the  sum  invested,  the  demands  of  trade  in  the 
territory  to  be  affected,  and  all  other  matters  of  like  character 
are  material.  Where  the  circumstances  appear  in  the  face  of 
the  contract,  the  courts  wall  determine  the  question  of  the 
reasonableness  of  the  restriction  as  a  matter  of  law.  When 
they  do  not  so  appear,  the  contract  will  not  be  held  invalid, 
but,  when  sued  on,  the  party  seeking  to  avoid  liability  under 
it  should  plead  and  prove  the  facts  which  would  make  it  un- 
lawful. Its  illegality  will  not  be  presumed,  but  must  be  shown 
by  the  proper  pleadings,  and  established  by  sufficient  evidence. 
The  restriction  may  relate  as  well  to  the  acceptance  of  em- 
ployment as  to  the  carrying  on  of  a  business. 

In  this  case  the  restraint  is  limited  both  as  to  time  and 
place,  and  the  circumstances  surrounding  the  transaction  are 
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not  stated  ill  tJir  contract.  An  inspct'tion  of  the  contract  docs 
not  disclose  any  facts  which  would  make  it  void.  The  plea 
of  the  ai^i)ellant  simply  charj^es  that  the  appelU'cs.  Ix-ing  the 
only  otJier  dealers  in  luinlter  at  ( "Irluii-ne,  combined  to  buy, 
juul  did  buy,  the  stock  ami  ^'ood  will  of  Comer  »5i:  Morton,  for 
the  puri)ose  of  preventing  competition  and  conti'olling  prices. 
These  facts,  if  true,  do  not  show  any  injury  or  wrong  done  to 
or  suffered  by  the  api)ellant,  and,  there  being  no  alU'gation  of 
an  agreement  between  the  appellees  not  to  compete  with  each 
other,  or  of  an  agreement  to  sell  only  at  certain  prices,  the 
j)ublie  was  not  affected.  The  contract  was  valid  and  binding 
at  common  law. 

2,  The  anti-trust  law  does  not  apply  to  the  sale  of  a  busi- 
ness and  the  good  will  thereof,  accompanied  by  an  obligation 
on  the  part  of  the  seller  not  to  resume  business  for  a  limited 
time  at  a  specified  place,  where  the  purchaser  is  a  single  per- 
son or  firm.  Gates  v.  Hooper  (Tex.  Sup.)  39  S.  W.  1079; 
Erwin  v.  Ilayden  (Tex.  Civ.  App.)  43  S.  W.  611.  Does  it 
apply  to  a  combination  of  two  or  more  dealers  to  buy  the 
stock  and  good  will  of  an  opposition  dealer  for  one  of  the  pur- 
poses prohibited  by  the  statute?  The  combination  prohibited 
by  the  law  in  force  when  the  contract  before  us  was  entered 
into  was  the  union  or  association  of  the  capital,  skill,  or  acts 
of  two  or  more  persons,  firms,  or  corporations  for  the  purpose 
of  doing  either  of  the  things  denounced  by  the  statute.  If 
the  combination  is  consummated,  and  its  purpose  is  unlawful, 
then  it  is  immaterial  as  to  whether  it  is  reasonable  from  a 
business  standpoint,  or  an  to  how  it  will  affect  the  public.  The 
object  of  the  statute  was  to  prohibit  any  combination  having 
for  its  purpose  the  doing  of  either  of  the  things  specified,  with- 
out regard  to  the  intention  of  the  parties,  or  of  the  immediate 
effect  of  the  combination  on  trade  and  commerce,  as  the  power 
arising  from  such  combination  was  believed  to  be  dangerous 
to  public  interests.  Therefore  the  legislature  did  not  attempt 
to  regulate  such  combinations,  but  j)rohibited  them  entirely. 
It  is  charged  against  the  apjjellees  that  they  entered  into 
a  eondjination  to  buy,  and  did  buy,  the  stock  iu  trade  and 
good  will  of  Comer  &  Morton.  Such  combination  re<iuired 
the  union  of  the  acts  and  of  part  of  the  cai)ital  of  the  npi)ellees, 
and  if  the  purpose  of  the  combination  wa.s  to  create  or  carry 
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out  restrictions  in  trade  or  in  tlif  fiTc  pursuit  of  business,  or 
to  prevent  competition,  it  was  unlawlul.  it  is  alleged  that 
such  was  its  purpose,  and,  while  the  allegations  contained  in 
appellant's  plea  are  general  in  their  nature,  we  think  that  the 
plea  is  good  on  general  demurrer. 

The  statute  declares  that  all  contracts  and  agreements  in 
violation  of  the  anti-trust  law  are  absolutely  void,  and  not 
enforceable,  either  in  law  or  equity.  Pjy  this  suit  the  apfx'llees 
seek  to  secure  the  benefits  of  their  alleged  illegal  combination, 
and  the  courts  are  not  permitted  to  lend  their  aid  towards  the 
accomplishment  of  such  purpose. 

The  judgment  is  reversed,  and  the  cause  rematided.^^ 


Section  3 
exclusive  contracts  of  sale  and  purchase 

CONTINENTAL  WALL  PAPER  CO.  v.  VOIGHT  &  SONS  CO. 
(Supreme  Court  of  United  States,  1909.    212  U.  S.  227.) 

Statement  by  Mr.  Justice  HARLAN: 

The  Continental  Wall  Paper  Company,  a  corporation  of 
New  York,  brought  this  action  against  the  Lewis  Voight  & 
Sons  Company,  a  corporation  of  Ohio,  to  recover  the  sum  of 
$56,762.10,  as  the  alleged  balance  on  an  account  for  merchan- 
dise sold  and  delivered  to  the  defendant. 

10 — Carter-Crume  Co.  v.  Peur-  monopolize  the  market.  But,  if  each 
rung,  86  Fed.  439,  442,  Lurton,  independent  producer  contract  to 
C.  J.,  said:  "If  one  contracts  sell  his  product,  or  to  sell  or  lease 
with  a  manufacturer  for  his  entire  his  plant,  without  concert  with 
product,  it  will,  of  course,  restrain  others,  or  knowledge  of  or  purpose 
the  producer  from  selling  to  others.  to  participate  in  the  plans  of  the 
But  such  a  contract,  taken  by  itself,  buyer,  he  cannot  be  said  to  have 
is  ordinarily  harmless.  The  public  conspired  against  freedom  of  corn- 
are  not  affected.  Another  question  merce,  or  to  ha%-e  made  a  contract 
might  arise  if  all  or  a  large  pro-  in  illegal  restraint  of  trade.  The 
portion  of  all  the  producers  of  a  transaction  with  Peurrimg  Bros.  & 
particular  article  should  agree  to  sell  Co.  was,  on  its  face,  legitimate,  and 
their  entire  product  to  one  buyer,  it  cannot  be  impeached  simply  by 
who   would    thereby    be   enabled    to  evidence  that  the  Carter-Crume  Com- 
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The  petition  and  answer  were  both  amended.  'I'lic  amended 
answer  eontaincd  six  separate  defens(>s,  the  last  three  of  whieh 
were  mad»'  eonnterelaims  and  eross  petitions.  The  plaintiff 
demurred  to  the  second,  third,  foiirlli,  and  (ifth  defenses  upon 
the  pround  that  neitiier  of  them  stated  facts  sufticient  to  con- 
stitute a  defense;  and  it  demurred  to  tiie  first  and  second 
counterclaims  and  cross  petitions  upon  the  f,nniiiid  that  they 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  the  plaintiff.  It  also  rei)lied  to  the  si.xth  defense  and 
to  the  third  counterclaim. 

Tlie  cau.se  was  submitted  in  the  circuit  court  on  the  de- 
murrers, and  the  court  sustained  the  demurrer  to  the  second, 


paiiy  undorstooil  and  int^'iuleil  it  as 
one  stop  in  a  pcnoral  illopal  scheme 
for  monopolizing  the  trade  in  wood- 
en liutter  dishes,  and  controlling 
prices.  The  principle,  if  we  admit 
that  the  purpose  of  the  Carter-Crume 
Company  was  ille^timate,  is  that 
which  is  applied  to  so-oalled  wager- 
ing contracts.  The  proof  must  show 
that  the  illegal  purpose  was  mutual. 
Roundtree  v.  Smith,  108  U.  S.  269; 
Irwin  V.  WUliar,  110  U.  S.  499; 
Bibb  V.  Allen,  149  U.  S.  4S1." 

Steele  V.  United  Fruit  Co.,  190 
Fed.  631,  Foster,  D.  J.,  said,  p.  636; 
"It  has  been  urged  with  great  ear- 
nestness and  vigor  by  counsel  for 
complainants  that  the  contract  by 
which  the  I'nitcd  Fruit  Company  ac- 
quired its  stock  was  illegal,  and  it 
acquired  nothing;  that  the  stock 
standing  in  its  name  is  void  and  it 
can  transfer  nothing,  and  that  in 
any  event,  not  having  the  right  to 
vote  the  stock,  it  couM  not  transfer 
the  right  to  a  purchaser.  It  may  be 
that  such  a  holution  of  the  trust 
j)roblem  is  desirnblo,  but  I  cannot 
see  my  way  clear  to  :idopt  complain- 
anta'  contentions  in  the  absence  of  a 
positive  statute,  especiully  in  view 
of  the  expressions  of  the  Supremo 
Court  in   the  raiiefl  of   Harriman   v. 


Xortlioni  Securities  Company,  197 
U.  S.  298,  49  L.  Ed.  730,  The  Stand- 
ard Oil  Co.  V.  United  States,  221  U. 
S.  1,  55  L.  Ed.  619,  and  the  United 
States  V.  American  Tobacco  Com- 
pany, 221  U.  S.  106,  55  L.  Ed.  663, 
recently  decided.  The  authorities 
cited  by  complainants  would  perhaps 
be  persuasive  if  t-hoir  first  premise 
was  correct,  but  the  Supremo  Court 
has  clearly  drawn  the  distinction, 
thin  though  it  may  be,  between  un- 
lawful contracts  and  those  incidental 
and  collateral  to  them.  The  contract 
of  sale  by  which  the  United  Fruit 
Coni]>any  acquired  this  stock  was  not 
of  itself  illegal  and  it  undoubtedly 
acquired  the  ownership  subject  to 
the  restrictions  the  law  ha.s  jilaced 
upon  its  use.  ContinentiU  Wall 
Paper  Company  v.  Voigt,  212  U.  S. 
258,  53  L.  Ed.  486;  ConoUy  v.  Union 
Sewer  Pipe  Company,  184  U.  S.  540, 
40  L.  Ed.  679. 

"I  tlierefore  must  hold  that  the 
United  Fruit  Company  has  the  right 
to  dispose  of  its  stock,  and  the  pur- 
chaser will  bo  entitled  to  vote  it, 
proviilod  the  tr:insfer  is  entirely 
without  suspicion  of  retained  con- 
trol, and  he  is  not  otherwise  pro- 
hibited by  law  to  do  so. ' ' 
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fourtl',  and  fil'tli  defenses  and  to  tlie  (ii-st  and  second  counter- 
claims and  cross  petitions,  but  overruled  tin;  demurrer  to  the 
third  defense.  The  parties  not  desiring?  to  plead  further,  it 
was  adjudged  that,  upon  the  allegations  of  the  third  defense, 
the  defendant  was  entitled  to  judgment  (and  judgment  was 
entered)  dismissing  the  petition  and  amended  petition;  and 
was  likewise  entitled  to  judgment  (and  judgment  was  entered) 
dismissing  the  first  and  second  counterclaims  and  cross  peti- 
tions. The  case  was  carried  by  the  Continental  Wall  Paper 
Company  to  the  circuit  court  of  appeals,  where  it  was  assigned 
for  error  that  the  circuit  court  erred  in  overruling  the  de- 
murrer to  the  third  defense,  and  in  dismissing  the  suit.  The 
circuit  court  of  appeals  affirmed  the  judgment,  thereby  sus- 
taining the  sufficiency  of  that  defense.  The  case  is  fully  re- 
ported in  78  C.  C.  A.  567. 

If  the  facts  stated  in  the  third  defense — taking  them  to  be 
true,  as  upon  demurrer  we  must  do — are  sufficient  to  prevent 
any  recovery  whatever,  by  the  plaintiff,  it  is  not  necessary  to 
go  further  and  consider  any  other  questions.  In  view  of  the 
peculiar  character  of  the  case  it  is  deemed  just  to  the  parties, 
however  much  it  may  lengthen  or  burden  this  opinion  to  do 
so,  to  set  out  that  defense  fully  and  in  the  words  of  the 
answer. 

The  third  defense — the  facts  stated  therein  being  admitted 
by  the  demurrer — gives  the  names  of  numerous  companies  and 
firms  (more  than  thirty  in  number)  which  formed  a  combina- 
tion by  the  name  of  the  Continental  Wall  Paper  Company,  and 
also  sets  out  the  various  agreements  under  which,  it  was  al- 
leged, the  combination  was  organized  to  restrain  and  monopo- 
lize interstate  commerce.  The  defendant  corporation  alleged 
that  on  the  1st  day  of  July,  1898,  the  National  Wall  Paper 
Company  was  the  owner  of  factories  for  the  manufacture  of 
wall  paper  in  certain  cities  in  New  York,  Pennsylvania,  New 
Jersey,  and  ^lassaehusetts,  and  that  there  were  like  factories 
owned  by  persons  and  corporations  in  other  states;  that  "all 
of  said  companies  and  firms  were  engaged  in  the  manufacture 
of  wall  paper  and  in  selling  their  product  in  the  states  where 
their  said  manufactories  were  situated,  and  in  all  the  other 
states  and  territories  of  tlie  United  States  and  in  foreign  coun- 
tries, and  were  each  and  all  engaged  in  commerce  between 
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the  states  nnd  territories  and  with  forei{?n  nations,  and  they 
produced  and  sold  upwards  of  ninety-eit,'ht  (!)8)   per  cent  of 
all  the  wall  paper  manul'aetured  and  sold  in  the  several  states 
and  territories  of  the  Unitetl  States.     Contriving  and  intend- 
ing and  conspiring  with  each  other  to  form  a  combination  and 
trust  by  which  to  limit  the  production  of  wall   paper  in  the 
United  States,  and  also  to  enhance  the  price  thereof  to  the 
jo]»bers,  the  wholesalers,  the  retailers,  and  the  consumers  of 
wall  paper,  which  is  an  article  of  commodity  of  general  neces- 
sity and  use  among  the  United  States  and  foreign  countries, 
and,  as  such,  was  and  is  used  and  sold  every^vhere  for  the 
preservation,    protection,    and    decoration    of    buildings    and 
dwelling  houses;  and,  contriving  and  intending  and  conspiring 
with  each  other  to  unlawfully  control  and  restrain  trade  and 
commerce  between   the   several   states  and  territories   of  the 
United  States,  and  with  foreign  countries,  the  firms  and  cor- 
porations hereinbefore  mentioned  agreed  with  each  other  that 
while  said  corporations  and  persons  retain  the  ownership  of 
their  several  plants  and  business,  and  preserve  and  continue 
their  separate  identities,  and  operate  said  several  manufactories 
and  business  as  before,  the  control  of  said  several  businesses, 
and  all  matters  relating  to  and  affecting  the  production  of 
said   establishments,   and   the   prices   and  sale   of  wall   paper 
manufactured  thereby,  should  be  placed  under  the  control  of 
a  committee  to  be  appointed  by  said  several  corporations  and 
firms,  each  to  have  a  voice  in  such  appointment,  in  proportion 
to  the  capacity  of  the  several  factories  owned  by  them  respect- 
ively ;  that  said  committee  should  adopt  rules  and  regulations 
governing  the  manner  of  conducting  the  business  of  all  said 
persons,  firms,  and  corporations,  the  hours  said  factories,  owned 
by  them,  should  be  operated,  the  patterns  of  wall  paper  to  be 
manufactured  by  them,  the  times  when  samples  of  the  goods 
to   be   manufactured    for   the   ensuing   season    should    be   sub- 
mitt4?d  to  a  pricing  committee,  appointed  by  said  committee, 
to  enable  it  to  classify  and  fix  the  list   prices  thereof:  to  fix 
and  determine  list  prices,  discounts,  terms  of  sale,  ecpialization 
of  freight  rates,  and  all  other  matters  affecting  the  production 
and  H'gulation  of  pnces,  and  thf  classification  of  the  dealers 
in  wall  paper  in  the   United  States;  and  the  prices  at   which 
wall  paper  siiould  be  sold  to  and  by  such  several  classes;  and 
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the  division  of  the  profits  thence  arising  among  said  corpora- 
tions and  firms,  not  in  proportion  to  their  production  and 
sales,  but  m  proportion  to  their  capacity ;  and,  further,  that, 
to  secure  the  faithful  performance  by  each  of  said  persons 
and  corporations  of  the  provisions  of  said  trust  agreement, 
they  should  each  pay  a  sum  into  a  common  pool,  in  proportion 
to  the  capacity  of  their  respective  manufactories,  which  said 
sum  should  be  forfeited  by  any  of  said  manufacturers  who 
should  break  said  agreement,  compete  with  the  other  parties 
to  said  agreement,  or  sell  at  other  or  different  prices  than 
those  to  be  fixed  by  said  committee." 

'The  National  Wall  Paper  Company,  for  itself  and  the  mem- 
bers of  said  combination,  hereinbefore  alleged  to  be  repre- 
sented by  it,  should  select  three  (3)  so-called  directors  of  said 
the  Continental  Wall  Paper  Company,  and  said  other  firms 
and  corporations  should  select  three  (3)  other  so-called  di- 
rectors of  said  company,  which  six  (6)  so-called  directors 
should  select  a  seventh  (7th),  who  should  decide  all  disputed 
matters;  that  said  corporation  and  firms,  calling  itself,  or 
themselves,  respectively,  the  vendor,  should  sign  a  printed 
contract  or  agreement  with  said  the  Continental  Wall  Paper 
Company,  calling  itself  the  company,  a  copy  of  which  contract 
or  agreement  is  attached  hereto  marked  'Exhibit  1'  [which  is 
given  in  the  margin^^],  the  said  agreement  being  printed  with 
blanks  for  the  necessary  signatures  as  well  as  numbers   of 

11 — Exhibit    1.      An    agreement,  oonneotion   therewith,   and   the  corn- 
made  this  —  day  of  in  the  pany    is    desirous    of   acting    as    its 

year  one  thousand  eight  hundred  and  selling  agent  in  handling  the  entire 

ninety-eight,  by  and  between  product  of  the  vendor;  and 

a  corporation  organized  un-  Whereas,  the  company  has  an  au- 

der  the  laws  of  the  state  of  thorized  capital  of  $200,000,  divided 

(hereinafter     called     the     vendor),  into  16,000  shares,  of  the  par  value 

party  of  the  first  part,  and  the  Con-  of  $12.50  each;  and 

tinental   Wall    Paper    Company,    or-  Whereas,  the  vendor  is  desirous  of 

ganized  under  the  laws  of  the  state  acquiring  shares  of  the  stock  of  said 

of  New  York  (hereinafter  called  the  company  at  par,  and  to  that  end  has 

company),  party  of  the  second  part.  offered  to  enter  into  this  agreement 

Whereas,  the  vendor  is  engaged  in  and  to  secure  the  performance  there- 

the   manufacture  and   sale   of    wall  of  by  the  deposit  of  said  shares, 

paper,    borders,    and    other    articles  Now,    therefore,    in    consideration 

usually    produced    and    handled    jn  of   the   foregoing   recitals,   and   for 
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shares  nllottiMl,  tlu'  sum  to  bo  paid  lluTrfdr.  and  the  iiaiiu'  of 
tho  so-callrd  vendor. 

"For  the  purpose's  and  with  the  intentions  aforesaid,  it  was 
further  npreed  that  said  the  Continental  Wall  Paper  Company 
should,  in  some  form  so  as  to  dispniisr  the  real  nature  of  the 
transaction,  compel  all  dealers  in  wall  paper,  whether  jobbers 
or  wholesalers,  to  s<{jn  an  agreement  obligating  the  jobbers  or 
wholesalers  to  buy  from  no  one  but  said  members  of  said  com- 
bination and  tnist,  and  at  the  prices  fixed  in  schedule  B, 
attached  to  said  'Exhibit  1,'  and  likewise  an  agreement  by 
such  jobbers  not  to  sell  goods  to  dealers  other  than  jobbers, 
at  lower  prices  or  upon  better  or  more  favorable  terms  than 
those  shown  in  schedule  C,  attached  to  said  'Exhibit  1,'  under 
the  penalty  that,  if  they  refused  so  to  do,  no  wall  paper  should 
be  sold  to  such  jobber  by  any  of  said  corporations  or  firms, 
and  that,  thereby,  such  jobbers  should  be  driven  out  of  busi- 
ness; and  that,  in  some  form  or  other,  so  as  to  disguise  the 
real  nature  of  the  transaction,  all  wholesalers  other  than  job- 
bers should  be  compelled  to  make  an  agreement  in  writing, 


other  ROOfi  and  valuable  consider- 
ations, it  is  agreed  between  the  par- 
ties hereto,  as  follows: 

First.  The  vendor  hereby  agrees 
to  sell  unto  the  company,  and  the 
latter  agrees  to  purchase,  the  entire 
product  of  wall  paper  that  may  be 
manufactured  by  tho  vendor  for  the 
period  from  July  20th,  189S,  to  the 
Ist  day  of  July,  1899. 

Tho  prices  at  which  the  merchan- 
dise shall  be  sold  to  tho  com[)any  are 
Bet  forth  in  a  8cho<lulo  hereto  an- 
nexed, marked  "A,"  and  hereby 
made  part  of  this  agreement. 

Tho  vendor  further  grants  nnto 
the  comjiany  tho  right  to  two  re- 
newals of  said  contriict  of  one  year 
ra'h,  provideil  that,  in  tho  event  of 
the  election  of  tho  comp:iny  to  avail 
itself  of  either  of  said  renewals,  it 
Hhall  HO  signify  in  writing  to  the  ven- 
rior  l>ofore  tho  first  day  of  Juno  next 
preceding    tho    rooowal    t^rm,    and 


provideil  further  that  such  election 
to  renew  shall  bo  accompanied  by 
the  written  consents  of  all  the  reg- 
istered stockholders  of  the  company, 
including  that  of  tho  vendor. 

Second.  That  the  goods  acquired 
by  the  company  from  the  vendor 
hereunder  which  aro  to  be  sold  to 
jobbers,  shall  be  so  sold  by  the  com- 
pany, and  not  by  the  vendor,  for  the 
account  of  the  company.  Such  sale 
shall  be  made  by  the  company  at 
discounts  from  road  prices  fixed  in 
the  schedule  hereto  annexed,  marked 
"B,"  which  is  hereby  made  part  of 
this  agreement.  Tho  vendor  will 
deliver  such  goods  upon  the  direction 
of  the  comi>any,  at  the  risk  and  for 
the  nccount  of  the  latter,  f.  o.  b.  at 
the  place  of  manufacture,  provided, 
however,  that,  in  all  cn.ses  in  which 
the  goods  are  nmnufact\ired  at 
plii<eH  other  than  the  cities  of  Now 
York    or     Philadelphia,    tho    vendor 


THE  SHERMAN  ANTI-TRUST  ACT 


805 


with  said  corporations  or  firms,  not  to  soil  such  goods,  on 
terms  bettor  or  more  favorabh;  than  those  specified  in  schedule 
C,  attached  to  said  'Exhibit  1,'  under  penalty  that,  if  such 
wholesalci-  refuse  to  sif?n  and  carry  out  said  agreement,  no 
wall  paper  would  bo  sold  to  him  by  any  of  said  corporations 
or  firms,  and  he  should  be  driven  out  of  business;  and  that 
the  profits  made  by  such  prevention  of  competition  and  en- 
hancement of  price  should  be  divided  among  said  corporations 
and  firms  nominally  as  dividends  upon  said  stock,  but  in  reality, 
in  proportion  to  their  respective  holdings,  as  aforesaid,  and 
that  said  committee  of  said  corporation  and  said  firms,  calling 
themselves  such  directors,  should  regulate  all  the  matters  here- 
inbefore averred,  prevent  competition  between  said  corpora- 
tions and  firms,  limit  production  and  enhance  prices,  and  close 
all  channels  by  which  the  consumer  or  retailer  could  obtain 
wall  paper  from  the  producers  thereof. 

"Tn  pursuance  of  said  agreement,  said  plaintiff  was  nom- 
inally incorporated  with  the  stock  aforesaid,  divided  into  the 
number  of  shares  aforesaid,  of  the  par  value  aforesaid,  which 


will  equalize  the  freights  with  either 
of  said  cities  out  of  the  proceeds 
receivable  for  such  goods.  Memo- 
randum invoices  shall  be  supplied  to 
the  customers  and  to  the  company 
immediately  upon  the  shipment  and 
delivery  of  such  goods,  said  invoices 
specifying  quantities  and  road 
prices. 

Third.  There  shall  be  furnished 
by  the  vendor  to  the  company,  on  the 
7th,  14th,  21st,  and  last  days  of  each 
month  (except  when  those  days  fall 
on  Sundays,  and  then  on  the  next 
preceding  day),  a  just  and  true 
statement  of  all  shipments  and  de- 
liveries of  merchandise  included  in 
this  contract  which  the  vendor  may 
make  for  the  account  of  the  com- 
pany, which  statemciit  shall  contain 
the  names  of  the  purchasers,  the 
character  of  the  goods  sold,  and  the 
prices  at  which  they  are  sold,  to  the 
end  that  the  company  may  make  the 


proper  charges,  and  in  order  to  en- 
title the  vendor  to  be  credited  with 
the  agreed  cost  price  for  such  goods. 

Each  of  such  statements  of  ship- 
ment shall  be  accompanied  by  an 
affidavit  of  one  of  the  officers  of  the 
vendor  and  one  of  its  bookkeepers 
and  of  one  of  its  shipping  clerks,  to 
the  effect  that  the  information  con- 
tained therein  is  tnie. 

Fourth.  The  vendor  will,  at  the 
option  of  the  company,  sell  for  the 
latter  such  of  the  goods  manufac- 
tured by  the  vendor  as  are  to  be  dis- 
posed of  to  purcha-sers  not  classified 
as  jobbers,  which  sales  shall  be  made 
at  the  cost  and  expense  of  the  ven- 
dor, said  vendor  hereby  guaranteeing 
all  credits  connected  with  such  sales. 
The  prices  at  which  and  the  t^^rms 
upon  which  such  goods  are  to  be  sold 
are  designated  in  this  agreement  as 
the  "road  prices,"  and  are  con- 
tained in  a  schedule  hereto  annexed, 
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MTi-f  divided  ainoiijf  \\\o  parties  to  said  aj^TftMnriit  aforesaid, 
in  the  manlier  aforesaid,  and  said  eontraets  si^jned  by  said  the 
National  Wall  Paper  Comi>any  and  said  persons  and  corpora- 
tions beinp,  at  once,  subscription  for  stock  by  said  so-called 
vendors,  the  accciitance  of  such  subscription  by  said  the  Con- 
tinental Wall  Paper  Conipjuiy,  and  by  it.  nominally,  each 
so-calleil  vendor  sold  unto  the  comj)any,  and  the  latter  agreed 
to  purchase,  the  entire  product  of  ^vall  paper  manufactured 
by  each  of  said  vendors  for  the  period  from  July  20th,  A.  D. 
1898,  to  the  1st  day  of  July,  A.  D.  1809. 

"Said  contract  further  fixed  prices  at  which  the  merchan- 
dise should  be  nominally  sold  to  the  company,  said  prices 
being  the  cost  of  production  with  a  slight  profit  added  tliereto, 
sufficient  to  cover  incidental  expenses  merely.  The  prices  at 
which  said  goods  were  to  be  nominally  sold  by  said  so-called 
vendors  to  said  company  are  set  forth  in  the  schedule  attached 
to  said  'Exhibit  1'  and  marked  'A.' 

"Said  agreement  further  nominally  provided  that  the  goods 
pretended  to  be  ac(|uired  by  the  eomjjany  from  the  so-called 


marked  "C,"  wlii<h  is  hprohy  made 
a  part  of  this  apreement. 

On  the  7th.  14th  21st.  and  last 
days  of  each  month  (except  when 
those  days  fall  on  Sundays,  and  then 
on  the  next  suereedinf;  days),  the 
vendor  will  furnish  to  the  company  a 
statement  showing  all  the  shipment 
made  on  account  of  such  sales,  which 
statement  shall  contain  the  names  of 
the  purchasers,  the  character  of  the 
Koods,  and  the  jiriies  at  which  they 
were  sold,  and  such  sales  shall  be 
credited  to  the  vendor  by  the  com- 
pany at  the  j)riceH  fixed  in  Hche<lule 
"A,"  and  shall  bo  chaj-Ke<l  at;ainat 
said  vendor  at  the  j)rice8  at  which 
they  were  sold,  which  shall  in  no 
event  be  lesH  than  those  de«ip7iated 
in   schedule  "C." 

Tho  vendor  is  to  receive  for  its 
Her\jceM  and  exj>enwH  connecti'd  with 
Hi;ch  Hales  and  allowances  discounts 
C'pial  to  those  who  are  dosi^jnat^'d  in 


a  ilassification  made  by  the  parties 
hereto  as  "second-class  .io])bers, " 
less  the  discounts  made  on  sales  to 
purchasers  designated  in  the  ac- 
coinjianyinp  sthedides  as  "quantity 
purchasers''  on  which  tho  vendor 
has  allowed  the  quantity  discount, 
except  that  where  special  and  ex- 
clusive (roods  are  sold  there  shall  bo 
an  allowance  of  30  per  cent  discount 
to  the  vendor. 

The  prices  of  (roods  as  fixed  by 
schedule  "A"  and  "C"  may  bo 
alt/^red  from  time  to  time,  but  tho 
discounts  allowed  to  jobbers  shall 
not  bo  alteretl  at  any  time  during 
tho  term  of  this  nfrreement. 

Fifth.  The  vendor  will  mako  col 
lections  of  all  accounts  for  (roods 
sold  by  it  for  the  accounts  of  tho 
I'OMipany  under  tho  provisions  of  tho 
a^rrt'i'inent,  except  for  sales  to  job 
IxTH  (which  ai'couiit.s  the  company 
is   to  collect),  and   will,  on   the    10th 
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vendor,  wliicli  were  to  be  sold  liy  johlxi-s,  sliouM  Ijc  so  sold 
by  the  company,  and  not  1»_\  tlir  vciidoi-,  lor  the  account  of 
the  company,  but  that  the  goods  ac(juii'('d  by  the  company 
from  the  so-called  vendor,  wiiich  should  be  sold  to  wholesalers 
other  than  jobbers,  shoidd  be  sold  by  the  so-caned  vendor  for 
the  account  of  the  company. 

"The  schedule  att^iched  to  said  agreement  contained  a  list 
of  prices  for  all  commodities  in  the  wall  paper  line,  which 
were  called  'list'  or  'road  price,'  and  said  contract  provided 
that  sales  made  to  jobbers  should  be  made  at  discounts  from 
said  'list'  or  'road  prices'  fixed  in  the  schedule  marked  'B,' 
annexed  to  said  'Exhibit  1,'  but  that,  in  all  cases  in  which  the 
goods  were  manufactured  at  places  other  than  the  cities  of 
New  York  or  Philadelphia,  and  sold  to  jobbers,  the  vendor 
should  equalize  the  freights  with  either  of  the  said  cities,  out 
of  the  proceeds  receivable  for  such  goods. 

"In  reality,  the  agreement  was,  and  so  the  business  was 
carried  on,  that  the  manufacturers  should  maintain  sample 
rooms  and  selling  agents,  and  should  solicit  and  receive  the 


of  each  and  every  month  during  the 
term  of  this  agreement,  aecount  to 
the  company.  Such  accounts  shall  be 
accompanied  by  a  payment  by  the 
^'endor  to  the  company  of  the  differ- 
ence between  the  prices  at  which  the 
goods  are  agreed  to  be  sold  to  the 
company,  as  embodied  in  schedule 
"A,"  and  the  prices  at  which  the 
vendor  has  agreed  to  dispose  of  said 
goods  as  contained  in  schedule  "C. " 
The  purchases  made  by  the  com- 
pany from  the  vendor  hereunder  shall 
be  upon  the  same  credit  and  terms 
as  those  accorded  to  other  dealers, 
but  the  company  shall  have  the  right 
to  anticipate  the  due  date  of  all  such 
purchases,  and  will  pay,  on  the  10th 
day  of  each  month,  to  the  vendor,  a 
s\un  on  account  of  all  shipments  of 
the  preceding  month  equal  to  not 
less  than  30  per  cent  of  the  road 
prices  of  goods  shipped  to  the  job- 
bers by  the  company. 


Sixth.  The  vendor  hereby  grants 
unto  the  company  the  right,  and  it 
shall  be  the  duty  of  the  latter, 
through  its  officers  selected  for  that 
purpose,  to  audit  the  books  of  ac- 
counts of  the  vendor  at  such  times 
and  in  such  manner  as  the  company 
may,  from  time  to  time,  deem  neces- 
sary or  proper.  This  provision  is 
of  the  essence  of  the  agreement,  and 
a  failure  on  the  part  of  the  vendor 
to  faithfully  perform  the  same  shall 
operate  as  a  breach  of  the  contract, 
entitling  the  company  to  abrogate 
the  agreement,  and  to  such  damages 
as  it  may  be  able  to  establish  in 
addition  to  tlie  abs^olute  transfer  and 
surrender  to  it  of  the  stock  to  be 
pledged  as  hereinafter  provided. 

Seventh.  There  shall  be  a  com- 
mittee selected  from  the  company, 
to  be  known  as  an  auditing  com- 
mittee, which  sliall  be  made  up  from 
among  the  directors.   Said  committee 
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orders  from  all  wholesalers,  wliellier  jobbers  or  sotMlIrd  'road' 
or  '(lUJUitity  buyers;'  that  the  entire  l)iisiiiess  shoulil  be  done 
by  said  so-t-nlled  vendors,  but  payments  should  be  made  by 
the  jobbers  to  the  so-ealled  company,  and  by  the  wholesalers, 
other  than  jobbers,  directly  to  the  so-ealled  vendors. 

"Said  eontraet  further  j)rovided,  in  order  to  protect  saiil 
corporations  and  tinns  aprainst  competition  from  each  other, 
and  to  insure  against  violation  of  said  ajrreeiiient,  or  any  of 
them,  that,  from  time  to  time,  invoices  should  be  supplied,  at 
once  to  the  customer  and  to  the  company,  upon  shipment  and 
delivery  of  such  goods,  sjiecifying  (juantities  and  road  prices; 
that  each  vendor  should  furnish  to  tiie  company,  at  periods 
stated,  just,  trne,  and  sworn  statements  of  all  shipments  and 
deliveries  of  merchandise  made  by  the  vendors  direct  to  the 
purchasers,  which  statements  should  contain  the  names  of  the 
purchasers,  the  character  of  the  goods  sold,  and  the  prices  at 
which  they  were  sold,  so  that  the  company  might  receive  the 
ditierence  between  the  prices  at  which  the  goods  were  nom- 


shall  have  power  to  establish  such  a 
system  of  l)ookkeei)inp  as,  in  its 
judgment,  may  be  advisable. 

In  order  to  conform  as  nearly  as 
may  be  to  the  laws  of  the  various 
states  in  whifh  the  factories  of  the 
vendor  are  loiated,  it  is  understood 
that  the  vendor  shall  not  be  at  lib- 
erty to  re(|iiiro  from  the  company 
the  accept'ince  of  the  protluct  of 
more  than  ten  hours  jier  day  of  any 
one  of  said  factories. 

The  product  intended  to  be  sold 
to  the  company  hereunder  and  which 
the  latter  undertakes  to  acquire, 
does  not  cont<'niii]ato  the  enlarge 
ment  of  the  manufaituring  facilities 
of  the  vendor,  but  nothing  herein 
conbiijied  shall  bo  construcil  as 
ufTfMting  the  right  of  the  vendor  to 
Hubutituto  new  machinery  of  the 
saino  cafiacity  for  any  now  in  use 
which  may  become  useleHs  through 
wear  or  tlirough  destruction  by  fire 
or  other  casualty. 


The  jiower  to  designate  the  parties 
who  are  to  be  dasseil  as  jobbers,  and 
the  discounts  to  which  they  are  en- 
titled, is  expressly  reserved  by  the 
company,  and  such  designation  is  to 
bo  made  through  its  board  of  direct- 
ors; but  the  vendor  shall  have  tlio 
rigiit  to  select  the  jobbers  through 
whom  the  goods  manufactured  by  it 
are  to   bo   distributed. 

All  orders  placeil  with  the  vendor 
by  jobbers  on  behalf  of  the  company 
must  at  once  be  reported  to  the 
latter. 

Kight.  The  coitipany  hereby 
agrees  to  soil,  and  the  vendor  agrees 

to    purchase,    shares    of    the 

common  stock  of  the  comjinny,  for 
which    stock    tho    vendor    agrees    to 

j)ay   tho   sum   of   in   cash   as 

soon  after  tlio  execution  and  delivery 
of  this  agreement  as  tho  same  may 
bo  demanded  by  tho  comjiany,  but 
only  if  and  when  the  entir*^  share 
cajiiUU   of    the   company    shall   have 
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iually  billed  to  said  company,  and  at  which  they  were  sold  to 
the  purchaser,  to  the  end  tliat  tliis  difl"eren(!0,  Ix-ing  tlie  net 
profits  derived  fioiii  sucli  purchase  and  sale,  should  lie  divided 
among  such  corporations  and  firms,  in  proi)ortion  to  the  capac- 
ity of  their  resju'ctive  businesses,  determined  as  aforesaid, 
without  regard  to  the  amount  sold  by  eacli. 

"The  prices  at  which,  and  the  terms  upon  which,  goods 
were  to  be  sold  by  the  vendors  to  all  wholesalers  other  than 
jobbers,  vv^erc  designated  'road'  or  'list'  prices,  and  were  con- 
tained in  the  schedule  marked  'C,'  annexed  to  said  'Exhibit 
1,'  and  forming  a  part  thereof. 

"For  the  further  purpose  of  carrying  out  said  agreement, 
and  ascertaining  said  net  profits,  and  for  further  disguising 
the  real  nature  of  the  transaction,  it  was  provided  that  the 
so-called  vendor  should  receive  from  sales  made  by  it  to  so- 
called  'quantity  buyers,'  the  difference  between  the  discounts 
allowed  to  those  designated  in  the  classification  hereinbefore 
referred  to  as  'second-class  jobbers'  and  the  discounts  provided 
in  said  agreement  to  be  made  to  purchasers  styled,  in  said 


been    fully    subscribed    at    not    less 
than  par. 

The  vendor  will,  aft<?r  paying  for 
said  shares  of  stock,  indorse  the 
certificates  representing  the  same, 
and  deliver  the  certificates  so  in- 
dorsed in  blank  unto  the  company, 
upon  the  trust  and  agreement  that 
the  company  shall  hold  said  certifi- 
cates as  security  for  the  performance 
by  the  vendor  of  each  and  all  of  the 
covenants  and  conditions  of  this 
agreement  and  that,  upon  the  re- 
fusal, neglect,  or  omission  of  the 
vendor,  its  successors  or  assigns,  to 
jierform  this  agreement,  or  any  part 
thereof,  the  said  shares  of  stock  and 
certificates  represented  thereby  shall 
be  immediately  sold  by  the  company 
at  public  or  private  sale,  without 
notice,  upon  such  terms  and  at  such 
price  as  the  comjiany  or  its  officers 
may  deem  reasonable,  and  that  the 
proceeds  of  the  sale  be  paid  into  the 
Kales  K.  of  T.  Vol.  □— 11 


treasury  of  the  company  as  agreed 
and  liquidated  damages  to  the  com- 
pany for  the  breach  of  said  agree- 
ment. 

The  parties  hereto  have  fixed  ujion 
the  said  stock,  and  the  proceeds 
thereof,  as  liquidated  damages,  be- 
cause of  the  difficulty  in  establishing, 
in  a  court  of  law,  the  actual  damage 
that  would  be  suffered  by  the  com- 
pany in  the  event  of  the  refusal, 
neglect,  or  omission  to  jierform  this 
agreement,  and  in  order  to  avoid 
the  difficulty  of  such  proof. 

In  witness  whereof,  the  vendor 
and  the  company  have  respectively 
caused  this  agreement  to  be  executed 
by  their  respective  presidents  and 
their  respective  corporate  seals  to  be 
hereto  attached  pursuant  to  resolu- 
tions of  their  respective  boards  of 
directors,  the  da^  and  year  first 
above  written. 
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SH'lu'duIrs.  '(|iiantity  buyers'  in  wliiili  tijc  vendor  is  allowed 
the  (jiiantity  diseouiit,  exeej)!  that,  where  special  and  exclusive 
goods  were  sold,  there  sliould  he  an  allowance  of  thirty  (AO 
per  cent)  per  cent  discount  to  said  vendor. 

"Said  a{,'reeiiient  t'ui"ther  stipulated  that  the  prices  of  ^oods 
as  fixed  by  said  schedules  A  and  C  might  be  altcicd  from  time 
to  time,  but  the  discounts  allowed  to  jobbers  should  not  be 
altenul  at  any  time  during  the  term  of  the  agreement. 

"Said  written  contract  further  provided  that  the  so-called 
vemior  should  iiuike  collections  of  accounts  for  goods  sold  to 
wholesalers  other  than  the  jobbers,  but  that  the  company 
sliould  collect  the  proceeds  of  sales  to  the  jobbers,  and  that 
accounts  should  be  stated  between  the  so-called  vendors  and 
the  comj)any  at  stated  periods,  and  the  account  accompanied 
by  pajTnent,  by  the  so-called  vendor,  to  the  so-called  com- 
pany, of  the  difTerence  between  the  prices  at  which  the  goods 
were  to  be  billed  to  the  company  and  the  prices  at  which  the 
so-called  vendors  had  agreed  to  charge  the  '(luantity  buyers.' 

"It  was  further  stipulated  in  said  agreement  that  monthly 
divisions  should  be  made  by  said  company  of  at  least  tiiirty 
(30)  per  cent  of  the  'road  prices'  of  goods  shipped  to  jobbers 
by  the  company. 

"For  the  further  purpose  of  protecting  said  corporations 
and  finns  and  individuals  from  each  other,  preventing  and 
stifling  competition,  and  enforcing  said  combination,  trust, 
and  monopoly,  each  of  said  eori)orations  and  vendors  gave 
the  company  the  right,  and  made  it  the  duty  of  the  company, 
to  audit  the  books  of  account  of  said  so-called  vendors,  at  such 
times  and  in  such  manner  as  the  company  might,  from  time 
to  time,  deem  neeesisary  or  proper.  It  was  further  stipulated 
that  this  right  to  examine  and  audit  the  books  was  of  the 
essence  of  the  agreement,  and  that  a  failure  on  the  part  of 
the  so-calletl  vendoi-  to  permit  the  same  should  operate  as  a 
breach  of  the  contract,  entitling  the  company  to  abrogate  the 
agrc'cmeiit,  to  recov<'r  such  danuiges  as  it  might  bi'  able  to 
estaljlish,  and  to  the  forfeiture  of  the  stock  held  by  said  vendor 
in  such  company. 

"It  was  further  [)rovided  that  said  so-called  company  should 
appoint  an  auditing  committi-e  from  its  directors,  which  should 


Tin:  siii:k.m.\\  axti  tihst  act  hii 

establish  such  a  system  of  hookkccpinf,'  ;is  it  tliou^ht  advisable. 

"It  was  riifthci-  a  pat'f  of  said  aj^'rcrniciits,  th()u<,'h  not  re- 
duced to  wi'itiiifif,  save  as  it  set  I'oi-lh  in  said  cxliiljit  that  all 
jobbers  and  other  wholesalers  of  wail  jiaper  should  be  forced 
to  sign  an  agreement,  binding  themselves  to  purchase  their 
eutire  stock  of  wall  paper,  nominally  either  from  plaintifT  or 
from  said  corporations  or  firms,  at  prices  fixed  in  said  'Exhibit 
1,'  and  that  they  should  only  sell  at  prices  fixed  in  the  sched- 
ules attached  to  said  'Exhibit  1,'  under  the  jx'iialty,  which  the 
combination  of  all  of  said  corporations  and  firms  enabled  them 
to  enforce,  that  such  jobbers  or  wholesalers,  in  case  of  refusal 
to  accede  to  the  terms  so  imposed,  or  in  case  of  violation 
thereof,  should  be  unable  to  buy  wall  paper;  should  be  driven 
out  of  business,  and  should  sacrifice  the  good  will  and  capital 
therein  invested. 

"In  the  further  carrying  out  of  said  purpose,  said  plaintiff 
and  other  persons,  natural  or  artificial,  engaged  in  the  manu- 
facture and  sale  of  wall  paper  in  different  states  of  the  Union, 
and  in  trade  and  commerce  between  the  several  states  and 
foreign  countries,  whose  names  and  locations  these  defendants 
are  unable  to  state,  entered  into  contracts  substantially  similar 
to  'Exhibit  1,'  except  that,  instead  of  such  persons  pledging 
stock  in  plaintiff  as  security  for  the  performance,  by  them,  of 
the  stipulations  of  said  contract,  they  gave  other  security, 
the  nature  of  wliich  these  defendants  are  unable  to  state,  and 
which  such  other  persons  assume  obligations,  and  gave  to  said 
jilaintift"  rights  and  powers,  and  said  plaintiff  exercised,  as  to 
them,  such  rights  and  powers,  as  were  created  by  said  instru- 
ment 'Exhibit  1,'  and  were  exercised  by  plaintiff  and  its 
oflficers  and  directors  in  relation  to  the  persons,  natural  or 
artificial,  wdio  were  theretofore  members  of  such  combination 
and  trust. 

"In  the  further  carrying  out  of  said  scheme  to  stifle  com- 
petition; to  restrain  commerce  between  the  states  and  terri- 
tories of  the  United  States  and  with  foreign  countries;  to 
unduly  and  unreasonably  enhance  prices, — it  was  further 
agreed  between  the  members  of  said  combination  and  trust 
that  the  so-called  directors  of  plaintiff,  being  really  a  com- 
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mitloo  npjioiiitt'd.  ns  nforosnid,  l\v  snid  tho  moinbora  of  said 
trust  »>r  foiiil)iii;iti(>n,  should  arbitrarily  classify  the  wholesale 
dealers  of  wall  papt-r  iu  the  United  States  and  torritoriCvS 
thereof,  into  two  (2)  classes;  namely,  jobbers  and  'road'  or 
'tpiantity  buyers;'  that  they  should  further  arbitrarily  classify 
the  jobbers  into  'first  class."  and  'second  class'  and  'third  class' 
jobbers;  that  they  should  further  arbitrarily  classify  the  other 
wholesalers  into  'road'  or  '(plant  if  y  buyers,'  and  'special  buy- 
ers;' that,  beinir  thus  classilird.  they  should  all  be  compelled 
to  sign  written  agreements,  nominally  with  said  company, 
really  with  said  members  of  said  combination  or  tnist,  obli- 
gating them  to  buy  their  entire  stock  of  merchandise  from  said 
compan3\ 

"A  copy  of  said  agreement,  so  to  be  signed  by  said  jobbers, 
is  attached  hereto,  marked  'Exhibit  2'  [which  is  in  margin  '-] 


12 — Exhibit    2.      An      atjroomont 

made  this  —  day  of  ,  in  tho 

year  one  thousand  eight  hundred 
and  ninetyeight,  between  the  Con- 
tinental Wall  Paper  Company,  a 
rorjioration  orKanizcil  un<lor  the 
laws  of  the  state  of  New  York 
(hereinafter    called    the    rompany), 

party  of  the  first  part,  and  ■ 

,  of  (hereinafter  call- 
ed the  joliher),  jtarty  of  the  second 
part. 

In  consideration  of  the  sum  of  one 
dollar,  paid  by  tho  jobber  unto  the 
company  for  granting  of  this  agree- 
ment, the  receipt  whereof  is  hereby 
acknowledged,  and  other  valuable 
considorjitions,  it  is  agreed  between 
the  parties  hereto  as  follows: 

First.  That  the  coni|)any  will  sell, 
subject  to  such  credit  limit'ition  as 
it  may  impose,  an<i  the  jobber  will 
purchase,  tho  entire  requirements  of 
tho  jobber  in  his  business  of  selling 
wall  iiai)er  for  the  business  year  end- 
ing July  Ist  lH9ft,  to  the  amount  of 
a  gross  value,  without  discnuiitH,  ot 

,  the  jobber  reserving  to  him 

Bcif  the  right  to  purchase  such  uut- 


chandise   as   lie   may   need    in    excess 
of  from  others. 

The  company  is  to  deliver  the 
goods  without  additional  charge  f.  o. 
b.  at  New  York  or  Philadelphia,  or 
to  equalize  freights  from  the  i)laces 
at  which  it  makes  deliveries  to  either 
of  said  cities. 

Sei'ond.  Tho  jobber  shall  be  al- 
lowed discounts  at  the  rates  shown 
in  the  accompanying  schedule,  mark- 
ed "A,"  which  is  hereby  embodied 
in  this  agreement  ns  a  part  thereof. 

The  terms  of  paj-nient  to  be  as 
follows:  Four  months  from  the 
dat^i  of  invoice,  with  discount  at  tho 
rate  of  1  per  cent  per  month  for 
anticipateil  i>a\Tiient;  provided  set 
tlemciit  be  made  within  .'iO  days  from 
datx»  of  shipment,  either  by  casli  or 
note.  Invoices  for  all  gooils  shijipcd 
between  October  l.')th  :inil  M.irch 
1st  to  Uike  the  latter  date. 

Third.  Att^uhed  hereto,  marked 
"H, "  is  a  schedule  of  tho  road 
prices  at  which  the  com|>any  sella 
its  goods  for  the  t^'rm  embracpd  in 
this  contract  t^  dealers  other  than 
jobbers,  and  also  a  st-aU'ment  of  dis- 
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and  madf  j)ai-f  tlirrcof,  llio  sajiie  being  printed  forms  witli 
blanks  for  iiiiiiics,  dates,  and  ajnoiints  of  j)urchases. 

"To  coneeal  tlie  faet  tliat  it  was  an  agreement  to  j)urchasc 
from  no  one  hut  said  eonijiany,  and  the  members  of  said  com- 
bination and  trust,  tlie  amount  of  purcliases  made  hy  the 
buyer  in  the  previous  year,  from  all  the  members  of  said  com- 
bination or  trust,  being  the  entire  amount  of  purchases  made 
by  sueh  buyer  during  the  i)reeeding  year,  was  ascertained, 
and  an  amount  at  least  double  thereof,  being  an  amount  sup- 
posed to  be,  and  which  was  in  fact,  more  than,  by  any  possi- 
bility, eould  be  needed  by  sueh  buyer,  was  inserted  in  said 
blank  as  the  amount  to  be  purchased  by  such  buyer  from  the 
company. 

"By  said  agreement,  the  prices  to  be  paid  by  the  jobber  were 
fixed  according  to  the  class  in  which  he  was  arbitrarily  placed, 
at  prices  enumerated  in  schedules  B,  attached  to  said  'Exhibit 
1,'  and  the  prices  at  which,  alone,  said  jobber  could  sell,  were 
fixed  as  shown  by  schedule  C,  attached  to  said  'Exhibit  1.' 

"Schedule  A,  attached  to  said  'Exhibit  2,'  is  the  same,  so 
far  as  relates  to  jobbers  of  the  class  with  whom  the  agreement 
is  made,  as  the  corresponding  provisions  of  schedule  B,  at- 
tached to  said  'Exhibit  1'  and  schedule  B,  attached  to  'Exhibit 
2'  is  the  same  as  schedule  C,  attached  to  'Exhibit  1.'  The 
members  of  said  combination  and  trust,  and  said  plaintiff, 
further  to  carry  out  said  agreement,  compelled  all  other  whole- 
sale and  quantity  buyers  to  sign  agreements  in  the  form  at- 

counts    allowed    to    such    customers  against   the  use   by   the   jobbers   of 

other  thaii  jobbers  for  quantity  pur-  this  agreement  to  undersell  the  com- 

ch.ises,   together  with   the  terms   of  pany. 

credit  and  freight  allowance  to  which  The  prompt  performance  by  the 
such  customers  are  entitled.  jobber  of  the  provisions  of  this 
It  is  an  essentuil  condition  of  this  agree*nent  as  to  payment  and  other- 
agreement  that  the  jobber  will  not,  wise  is  a  condition  precedent  to  ex- 
directly  or  indirectly,  sell  or  offer  acting  the  continuous  performance 
for  sale  any  of  tlie  merchandise  pur-  of  said  agreement  by  the  company, 
chased  from  the  company  hereunder  In  witness  whereof  the  company 
at  lower  prices  or  upon  better  or  has  caused  this  instrument  to  be  ex- 
more  favorable  terms  than  those  ecuted,  and  the  jobber  has  hereunto 
shown  in  schwlule  "B, "  the  intent  set  his  hand,  the  day  and  year  first 
hereof  being  to  assure  the  company  above  written. 
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tai-lu'd  to  this  answer,  nuirlu'tl  'lOxliibit  .T  (which  is  in  the 
marK'iii  •'],  and  fiU-d  herewith;  tlie  same  bein^f  a  printed  form 
with  bhmks  for  signatures,  and  luiving  attaehed  thereto  the 
prices  shown  in  schedule  (',  attaehed  to  'Exliil)it  1,"  wliiih  are 
the  list  prices  referred  to  in  said  agreement. 

"All  Siiid  agreements,  'Exhibits  1,  2,  and  :{'  were  drawn 
for  tJie  purpose,  and  with  thi-  iiitriit,  of  disvcuising  the  real 
nature  of  tlie  transaction  and  the  real  i)urpotje,  as  herein  set 
forth. 

"In  furtlier  carrying  out  said  combination,  and  with  said 
purpose  and  intent,  agreements  were  nuide  by  plaint ilT  and 
the  members  of  said  combination  and  trust,  and  persons, 
natural  and  artificial,  in  the  Dominion  of  Canada,  by  whicli 
each  agreed  not  to  compete  with  the  other,  nor  cut  prices,  the 
Americans  in  Canada,  the  Canadians  in  the  United  States. 

"On,  before,  and  after  said  1st  day  of  July,  A.  D.  1898,  this 
defendant  had  a  large  and  profitable  business  of  long  standing, 
possessing  a  valuable  good  will,  and  in  which  tht^y  had  a  large 
capital  invested,  being  what  is  generally  called  the  business 
of  a  jobber  or  wholesaler  of  wall  paper  in  the  state  of  Ohio 
and  throughout  tiie  states  and  territones  of  the  United  States. 

"The  defendant  and  all  other  persons  engaged  in  the  whole- 
sale   wall    i)apcr   business,   at    the    beginning    of   each    season. 
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of  your  haAing  soM   us  wall   paper, 
etc.,   at  list  prices  and   at  quantity 
discounts  as  per  following  schedule: 
Per  ct.  Per  ct. 

Up  to  5ic. 

inc..  .f)<JO  rollH,     r,     1200  rolls,  10 
6c.  to  9c. 

inc. ..300  rolls,  7*  GOO  rolls,  121 
10c.  to  ITjc. 

inc.. 200  roU.s,   K)     400  rolls,   15 
16c.  and 

up...  100  rolls,  10     200  rolls,   15 

Discount  on  borders  and  coiling 
papers  follow  tiie  liiscounts  on  the 
hangings  tiwy  mati'h. 

I'laiu  ingrains: 

Vaxni.sh  tUes,  200  rolls  or  more,  10 
per  cent. 


Ingrain  borders,  26  rolls  of  a  kind, 
10  jier  cent. 

Ingrain  borders,  50  rolls  or  over, 
15  per  cent. 

We  hereby  agree  not  to  sell  any 
of  such  goods  to  others  on  terms 
better  or  more  favorable  than  those 
8pecilie<l  in  the  above  schedule  nor 
lower  Uian  saiil  list  prices,  and  our 
faithlul  performance  of  this  agree- 
ment is  !i  condition  precedent  to  the 
filing  of  our  order. 

The  intent  hereof  is  to  protect 
you  fully  against  being  undersold 
by  us  .•imong  customers  to  whom  you 
do  allow  <piantity  discounts. 
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which  coiniiienc'C'd  in  Scptcnibcr  and  closed  the  first  of  .July, 
followiiif;,  accordinjj:  to  tlic  custoiu  oi'  Die  tra(h',  boii^^lit  i'roin 
the  various  persons  enj^aged  in  the  iiianufaeturc  and  sah.'  of 
wall  pa{)er  in  the  United  States,  hcitKj  the  persons,  members 
of  said  eunihination  and  nioiiopoli/,  their  stock  of  wall  paper 
to  be  sold  by  them  during  the  ensuing  year,  such  stocli  to  be 
manufactured  lor  them  rrom  samples  submitted  at  the  begin- 
ning of  said  season,  in  wholesah'  lots,  and  those  for  defendant 
to  be  shipped  to  Cincinnati,  Ohio,  and  there  resold  by  de- 
fendant, from  time  to  time,  to  retail  dealers  throughout  the 
stiites  of  Ohio,  Kentucky,  Indiana,  Illinois,  and  other  states 
and  terj'itories  of  the  United  States. 

"At  said  time  said  members  of  said  combination  and  trust 
having,  by  the  agreements  and  acts  aforesaid,  obtained  the 
control  of  the  wall  paper  trade  throughout  the  United  States, 
at  once  greatly  advanced  the  price  of  said  wall  paper,  and 
threatened  defendant  that,  unless  it  signed  said  agreement, 
'Exhibit  2,'  no  wall  paper  would  be  sold  to  it;  that  said  com- 
bination would  make  it  impossible  for  it  to  buy  wall  paper, 
or  to  continue  its  business,  and  would  drive  it  out  of  its  said 
business,  and  compel  it  to  sacrifice  the  good  will  owned  by  it 
as  aforesaid,  and  the  capital  invested  by  it  in  said  business, 

"Said  combination  or  trust  then,  and  from  that  time  there- 
after, until  the  first  day  of  July,  A.  D.  1900,  had  the  power,  by 
means  of  said  combLnation  and  said  agreements,  and  the  will, 
to  carry  out  its  said  threats,  and  deprive  these  defendants  or 
any  person,  firm,  or  corporation  engaged  in  the  business  of 
selling  wall  paper  in  the  United  States,  of  the  power  to  obtain 
wall  paper  for  its  or  their  trade,  and  the  will  ajid  the  power 
to  drive  out  of  business  any  person,  firm,  or  corporation  en- 
gaged in  the  business  of  selling  wall  paper;  deprive  them  of 
their  good  will,  and  compel  them  to  sacrifice  the  capital  in- 
vested in  the  business. 

"In  like  manner,  by  the  same  means,  all  other  jobbers  and 
wholesalers  of  wall  paper  in  the  United  States,  and  all  persons 
engaged  in  commerce  in  the  wall  paper  trade  between  the 
several  states  of  the  Union  and  foreign  countries,  were  com- 
pelled to,  and  did,  sign  the  agreements  attached  to  this  answer, 
as  'Exhibits  2  and  3.' 

"The  immediate,  intended,  and  direct  effect  of  the  said  com- 
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binution  and  agreements  was  tJi«'  stitlint,'  of  eonipetilion  l)t'- 
twei'ii  said  nianufaotiirers  and  vendors  of  wall  paper,  and 
between  the  jobbers  and  wholesalers  thereof,  and  to  unduly 
enhance  the  price  of  wall  paper,  making  it  one  half  more  than 
the  price  which  it  would  be  had  the  same  been  left  to  free  and 
unrestrained  competition;  to  compel  said  jol>bers  and  whole- 
salers to  pay  such  unduly  enhanced  and  unreasonable  price 
to  plaintiff  and  to  members  of  said  combination,  and  to  exact 
from  others  an  unduly  enhanced  price. 

"After  the  making  of  said  agreements,  as  before,  the  mem- 
bers of  siu'h  cond)ination  solicited  and  received  orders  from 
this  defendiuit,  and  all  other  wholesalers;  tilled  their  orders; 
charged  the  prices  fixed  in  said  schedules  attached  to  said 
'Exhibit  1,'  and  directed  that  payment  for  such  merchandise 
should  be  made  by  the  jobbers  to  said  plaint  ill'  combination 
for  said  several  members  of  said  combination  and  trust,  to  be 
divided  in  the  manner  aforesaid.  Said  combination  contrived, 
intended,  and  did  prevent  free  and  unrestrained  competition 
between  the  producers  and  between  the  purchasers  of  wall 
paper,  and  between  the  jobbers  and  wholesalers  of  wall  i)aper 
throughout  the  United  States. 

"Defendant  avers  that  said  idaiiitilV  and  tlie  iiu'mbers  of 
said  combination  as  aforesaitl,  being  more  than  two  persons, 
firms,  con)orations,  partnerships,  and  associations,  combined 
capital  and  skill  for  each  and  all  of  the  following,'  purposes, 
to  wit:  To  create  restrictions  in  trade  and  conunercc;  to  carry 
out  restrictions  in  trade  and  commerce ;  to  limit  the  product 
of  wall  paper;  to  reduce  the  production  of  wall  paper;  to  in- 
crca-sc  the  j)ricc  of  wall  jiaper;  to  j)revent  competition  in  the 
manufacturing  and  making  of  wall  paper;  to  prevent  com- 
petition in  the  sale  of  wall  paper;  to  prevent  competition  in 
tiic  purchase  of  wall  paj)er;  to  fix  a  standard  or  figure  whcrehy 
its  price  to  the  public  or  consumer  should  be  controlled  and 
establislieil  as  to  an  article  or  commoility  of  merchandise,  to- 
wit :  wall  {jajx-r  intended  for  sale,  use,  and  consumption  in  the 
states  of  Ohio,  Indiana,  Kentucky,  and  Illinois;  to  make  and 
enter  into  contracts,  obligations,  jukI  agreements  by  which 
they  bound  themselves  not  to  sell  or  dispose  of  wall  paper  be- 
low a  common  standard  figure  or  fixed  value;  to  carry  out 
contracts,  obligations,  and  agreements  by  which  they  bound 
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themselves  not  to  sell  or  dispose  of  wall  jiapcr  IjcIow  a  com- 
mon standard  figure  or  fixed  value;  to  make  and  enter  into 
contracts,  obligations  and  agiTcmciits  by  which  they  agrcfd 
to  keep  the  price  of  wall  paper  at  a  fixed  or  graduated  figure; 
to  carry  out  contracts,  obligations,  and  agreements  by  which 
they  agreed  to  keep  the  price  of  wall  paper  at  a  fixed  or 
graduated  figure;  to  make  and  enter  into  contracts,  obliga- 
tions, and  agreements  by  which  they  established  and  settled 
the  price  of  wall  paper  between  themselves  and  between 
themselves  and  others,  so  as  to  both  directly  and  indirectly 
preclude  a  free  and  unrestricted  competition  among  them- 
selves, and  among  themselves  and  purchasers,  and  among  pur- 
chasers in  the  sale  of  wall  paper;  to  carry  out  contracts,  obli- 
gations, and  agreements  by  which  they  established  and  settled 
the  price  of  wall  paper  between  themselves  and  themselves 
and  others,  so  as  to  both  directly  and  indirectly  preclude  a 
free  and  unrestricted  competition  both  between  themselves  and 
between  themselves  and  purchasers,  and  between  purchasers 
in  the  sale  of  wall  paper;  to  make  and  enter  into  contracts, 
obligations,  and  agreements  by  which  they  agreed  to  pool, 
combine,  and  both  directly  and  indii'ectly  unite  the  interests 
they  had  connected  with  the  sale  of  wall  paper  so  that  its 
price  might  be  affected;  to  carry  out  contracts,  obligations, 
and  agreements  by  which  they  agreed  to  pool,  combine,  and 
both  directly  and  indirectly  unite  the  interests  that  they  had 
connected  with  the  sale  of  wall  paper  so  that  its  price  might 
be  affected. 

"Sflid  contracts  and  agreements  were  each  and  all  com- 
binations and  conspiracies  in  restraint  of  trade  and  commerce 
among  the  several  states  and  with  foreign  nations,  and  had 
the  intent  and  effect  of  restraining  trade  and  commerce  be- 
tween the  several  states  and  with  foreign  nations,  and  were 
an  attempt,  by  combinations  and  conspiracy,  between  the 
members  of  said  combination  and  trust,  to  monopolize  the  trade 
and  commerce  in  wall  paper  among  the  several  states  and  with 
foreign  nations,  and,  by  said  contracts,  and  the  acts  done  by 
members  thereof,  and  by  said  plaintiff  under  and  in  pursuance 
thereof,  said  plaintiff  and  the  said  members  of  said  combina- 
tion or  trust  did  monopolize  and  attempt  to  monopolize  the 
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tradr  and  i-omnu'rci'  in  wall  paper  aiiioiij,'  tlu>  several  states 
ami  with  foroign  nations. 

'Ill  further  carryinf;  out  of  said  seheiiio  and  combination 
llie  ineiiihers  llioreot'  delivered  to  this  dereiidant,  in  the  year 
from  September,  A.  D.  1S!>S.  to  September,  A.  I).  1899,  wall 
paper  for  whieh  this  defendant  paid  to  said  plaintiff,  for  and 
per  direction  of  the  inenil)ers  of  said  (•ond)inati()n,  the  sum  of 
one  hundred  and  forty-four  thousand,  eight  hundred  and  fifty- 
four  dollars  and  fourteen  cents  (!t'144,8r)4.14). 

"These  defeiuiants  aver  that  the  prices  charged  in  said 
Exhibit  attached  to  said  amended  petition  [which  are  itemized 
accounts,  showing  each  article  and  the  price  therefor  alleged 
to  have  been  sold  and  delivered  to  the  defendant]  arc  the 
prices  fi-xe-d  and  determined  in  piirsiiancc  of  tmd  In/  the  cj)ni- 
hinoti/)n  or  trust  aqrccment,  as  above  set  forth,  and-  arc  un- 
nasonuhle,  unjust,  and  excessive,  and  at  hast  one  half  more 
than  they  would  otherwise  have  been.  In  transacting  all  l>uM- 
ness  aforesaid,  at  all  said  times,  said  business  was  transa/ted 
under  and  in  pursuance  of  said  combination  or  trust  agree- 
ment, and  for  the  purposes,  and  each  of  them,  above  specified, 
and  noi  otherwise. 

"The  allegations  in  said  plaintiff's  iietition  set  forth  as  a 
suit  on  account  are  an  attempt  to  enforce,  carry  out,  and 
recover  upon  and  by  virtue  of  said  unlawful  combination, 
aforesaid,  the  prices  fixed  by  such  combination,  and  the  prices 
therein  sought  to  be  recovered  for  said  merchamlise  are  un- 
rcasonalde,  excessive,  and  above  the  fair  market  price  of  such 
merchandise  by  more  than  the  amount  so  sought  to  be 
recovered. 

"Each  and  all  of  the  provisions  of  said  contract  and  agree- 
ment between  said  members  of  said  eoinbination  and  each 
other;  between  said  so-called  vendors  and  said  plaintiff;  be- 
tween said  meiidxTs  of  said  combination  and  said  plaintiff  and 
the  so-called  jobbers;  between  the  inend)ers  of  said  combina- 
tion and  trust  and  said  plaintiff  imd  the  so-called  'road'  or 
'fpiantity  buyers,' — are  each  and  ail  e«tntrarv  to  the  provisions 
of  the  statutes  of  the  state  of  New  York,  where  said  plaintiff 
was  organized;  contrary  to  the  jirovisions  of  the  laws  of  the 
state  of  Ohio,  where  the  merchandise  was  delivered;  contrary 
to  the  laws  of  the  several  states  where  each  of  the  members  of 
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said  ('()i)il)in;it  ions  did  liusincss;  coiitrjiiy  to  tin-  laws  fif  llic 
United  States;  and  made  criniiiial  l)_\-  llic  laws  of  each  of  saiii 
several  states  and  I)y  the  laws  of  tlie  United  States;  and  eadi 
and  all  of  said  agreement's  aforesaid  are  contrary  to  public 
policy,  ajiil  in  violation  of  the  rights  of  the  defendant,  and 
injurious  to  llie  interests  of  the  consumer  and  of  tlie  i)ublie." 

MR.  JUSTICE  HARLAN  (after  making  the  above  statement) 
delivered  the  opinion  of  the  court: 

The  anti-trust  act  of  1890  declares  illegal  every  contract, 
combination  in  the  form  of  a  trust  or  otherwise,  or  conspiracy, 
ill  restraint  of  trade  or  commerce  among  the  several  states  or 
with  foreign  nations,  and  aJso  declares  it  to  be  a  misdemeanor, 
punishable  by  fine  or  imprisonment,  or  both,  for  anyone  to 
make  any  such  contract  or  to  engage  in  any  such  combinalion 
or  conspiracy.  §  1.  It  is  also  made  a  misdemeanor,  jninish- 
able  by  fine  or  imprisonment,  or  both,  for  anyone  to  monopo- 
lize or  attempt  to  monopolize,  or  combine  or  conspire  with  any 
other  person  or  persons  to  monoi)olize,  any  part  of  the  trade 
or  commerce  among  the  several  states  or  with  foreign  nations. 
§  2.  Similar  provisions  were  made  in  reference  to  contracts, 
combinations  in  the  form  of  trust  or  otherwise,  or  conspiracies, 
in  restraint  of  trade  or  commerce  in  any  territory  of  the 
United  States  or  of  the  District  of  Columbia,  or  between  any 
such  territory  or  another,  or  between  any  such  territory  or 
territories  and  any  state  or  states  or  the  District  of  Columbia 
or  with  foreign  nations,  or  between  the  District  of  Columbia 
and  any  state  or  states  or  foreign  nations.  §  3.  The  act  fur- 
ther provided  that  any  person  injured  in  his  business  or  prop- 
erty by  any  other  person  or  corporation  by  reason  of  anything 
forbidden  or  declared  to  be  unlawful  may  sue  therefor  in  the 
circuit  court  of  the  United  States  in  the  district  where  the 
defendant  resides  or  is  found,  without  regard  to  the  amount 
in  controversy,  and  recover  threefold  the  damages  sustained 
by  him.  §  3.  26  Stat,  at  L.  209,  chap.  647,  U.  S.  Comp.  Stat. 
1901,  p.  3200. 

The  defendant  contends  that,  under  the  facts  admitted  by 
the  demurrer,  it  must  be  taken  that  the  Continental  Wall 
Paper  Company  is  the  representative  in  this  suit  of  a  com- 
bination or  trust  formed  for  the  purpose  of  restraining  and 
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monopolizing  trade  and  commerce  among  the  several  st^itcs  in 
the  manufaeturin};,  buyiiifj.  scllinf;,  and  dealing  in  wall  paper; 
that  tills  ei)nibinati()M  lias  tlie  din-ct  t'lTcet  to  aeeomjilish  that 
pnrpose;  that  the  defendant,  engaged  in  buyiii;,'  .iiul  selling 
wall  paper  in  Ohio  and  other  states,  was  eonipcllfd  to  become 
a  party  to  the  ilbgal  eombinalion  or  go  ont  of  business;  that 
the  account  in  suit  was  made  up,  as  to  prices  and  terms  of 
sale,  not  ui)on  the  basis  of  an  indej^endent,  collateral  contract 
for  goods  sold  aiul  delivereil,  but  with  direct  reference  to,  in 
conformity  with,  and  for  the  object  of  enforcing,  the  agree- 
ments that  constituted,  or  out  of  which  came,  the  illegal  com- 
bination whose  business  is  can-ied  on  uiuler  the  name  of  the 
Continental  Wall  Paper  Company;  that  a  judgment  against 
the  defendant  upon  the  account  in  suit  will,  in  effect,  legally 
and  practically  aid  the  cond)ination  to  reap  the  fruits  of  agree- 
ments that  were  illegal  under  the  acts  of  Congress,  and  the 
making  of  which  was  declared  by  that  act  a  crime;  conse- 
quently, that  the  i)etition,  upon  the  facts  admitted,  was  prop- 
erly dismissed. 

That  the  combination  represented  by  the  plaintiff  company 
is  within  the  prohibitions  of  the  above  act  of  Congress  is  clear 
from  the  facts  admitted  by  the  demurrer.  We  assume,  there- 
fore, without  discussion — for  discussion  is  unnecessary — that 
there  is  a  combination,  of  which  the  Continental  Wall  Paper 
Company  is  the  representative,  and  that,  in  violation  of  that 
act,  such  combination  was  formed  with  the  intent,  and  will 
have  the  effect,  directly  to  restrain  as  well  as  mono])oli/,e  trade 
and  commerce  among  the  several  states  and  with  foreign  na- 
tions as  involved  in  the  manufacture,  sale,  and  transportation 
of  wall  paper  among  the  several  states  and  with  foreign 
nations.  Tiiis  part  of  the  case  is  forcibly  presented  by  the 
circuit  court  of  appeals,  which,  in  its  opinion,  delivered  by 
.Judgv  LuKToN,  well  said:  "The  conspiring  mills  were  situ- 
ated in  many  states.  The  consumers  [of  wall  paper]  embraced 
the  whole  citi/enship  of  the  United  States.  The  jobbers  ami 
wholesalers,  who  were  to  be  coerced  into  contracts  to  buy 
their  entire  demands  from  the  Continental  Wall  Paper  Com- 
I)any  or  be  driven  out  of  business,  were  in  every  state.  Before 
the  combination  each  of  tJie  combining  companies  was  engaged 
in  both  state  and  interstate  commerce.     The  freedom  of  each, 
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M-itli  respect  to  prices  and  tcriiis,  was  restrained  hy  the  agree- 
ment, antl  interstate  coninierce  directly  alVected  thereby,  as 
well  as  by  the  enhancement  of  prices  which  resulted,  A  more 
complete  monopoly  in  an  article  of  universal  use  has  probably 
never  been  brought  about.  It  may  be  that  the  wit  of  man 
may  yet  devise  a  more  complete  scheme  to  accomplish  the 
stifling  of  competition.  Hut  none  of  the  shifts  resorted  to  for 
suppressing  freedom  of  commerce  and  securing  undue  prices, 
shown  by  the  reported  cases,  is  half  so  complete  in  its  details. 
None  of  the  schemes  with  which  this  may  be  compared  is 
more  certain  in  results,  more  widespread  in  its  operation,  and 
more  evil  in  its  purposes.  It  must  fall  within  the  definition  of 
a  'restraint  of  trade,'  whether  we  confine  ourselves  to  the 
common-law  interpretation  of  that  term,  or  apply  that  given 
to  the  term  as  used  in  the  Federal  act."    78  C.  C.  A.  567,  575. 

But  it  is  contended  that  however  illegal  the  combination 
represented  by  the  plaintilf  may  be,  and  whatever  may  be  the 
effect  of  a  judgment  against  the  defendant,  the  plaintiff  com- 
pany is  entitled  to  a  judgment  under  the  principles  announced 
in  Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  540,  545,  46  L. 
ed.  679,  684.  Let  us  see  what  that  case  was  and  whether  it 
may  not  be  distinguished  from  the  one  now  before  us. 

The  Union  Sewer  Pipe  Company,  a  corporation  of  Ohio, 
doing  business  in  Illinois,  brought  suit  against  Connolly,  a 
citizen  of  Illinois,  upon  promissory  notes  given  in  Illinois  on 
account  of  the  purchase  by  the  defendant  from  that  company, 
under  contracts  made  in  that  state,  of  sewer  pipe  known  as 
Akron  pipe.  It  also  brought  suit  against  one  Dee,  a  citizen  of 
Illinois,  upon  an  open  account  for  the  value  of  similar  sewer 
pipe  sold  to  him  under  a  written  contract,  also  made  in  that 
state.  In  each  case  the  defendant  disputed  his  liability  for 
the  value  of  the  goods  obtained  from  the  Sewer  Pipe  Com- 
pany upon  the  ground  that,  at  the  time  of  their  respective  pur- 
chases, that  company  was  in  a  combination  with  certain  firms, 
corporations,  and  companies  engaged  in  the  manufacture  of 
Akron  pipe,  which  combination,  it  was  alleged,  was  in  illegal 
restraint  of  trade,  and  forbidden  by  the  principles  of  the  com- 
mon law,  as  recognized  and  enforced  both  in  Ohio  and  Illinois. 
The  defense  was  also  made  that  the  Sewer  Pipe  Company  was 
a  combination  doing  business  throughout  the   United  States 


822    CO.Ml'INATIONS   AND  IvM:sTKAINT  oF  TIJADi: 

;i?ul  iH'twffii  ()lii()  ;iii(l  llliiKiis,  in  the  \\>ru\  nf  ;i  fi'ust,  in  rc- 
straiiil  of  trade  and  conimcrci'  anioii^j  tlic  scv«'ral  states,  I'on- 
trary  not  only  to  the  antitrust  act  of  Congress  of  July  2d, 
1890,  cliap.  617.  l»ut  contrary  to  the  Illinois  anti-trust  statute 
of  Januai-y  1st,  1S!»;{.  forhiddinj:,  under  penalties,  the  eoni- 
bination  of  capital,  skill,  or  aets  for  certain  speeilii'd  purposes. 
26  Stat,  at  L.  209,  U.  S.  Conip.  Stat.  1901,  p.  :{2()0.  111.  Laws 
189:},  p.  182;  Ilurd's  Hev.  Stat.  (111.)  1S99,  p.  618,  title  "Crim- 
inal Code." 

The  defense  based  upon  the  piiiiciples  of  the  eoninion  law- 
was  overruled  in  the  Connolly  Case,  the  court  sayinj?:  "As- 
.suniinp,  as  defendants  contend,  that  the  alleged  combination 
was  illegal  if  tested  by  the  principles  of  the  common  law,  still 
it  would  not  follow  that  they  could,  at  common  law,  rcfu.se  to 
pay  for  pipe  bought  by  them  under  special  contracts  with  the 
plaintitT.  The  illegality  of  such  combination  did  not  prevent 
the  plaintiff  corporation  from  selling  pipe  that  it  oi)tained 
from  its  constituent  companies,  or  either  of  them.  It  could 
pass  a  title  by  a  sale  to  anyone  desiring  to  buy,  and  the  buyer 
could  not  justify  a  refusal  to  pay  for  what  he  bought  and 
received  by  proving  that  the  seller  had  jireviously,  in  the 
prosecution  of  its  business,  entered  into  an  illegal  combina- 
tion with  others  in  reference,  generally,  to  the  sale  of  Akron 
pipe."  Again,  after  referring  to  several  cases  establishing 
the  general  princij)le  that  a  court  will  not  lend  a.ssistance  to 
carry  out  the  terms  of  an  illegal  contract,  and  that  one  pur- 
elia.sing  and  receiving  goods  under  a  contract,  expressed  or 
inipli<-d,  to  pay  for  them,  cannot  refuse  to  pay  simply  because 
of  the  ille^'al  character  of  his  vendor,  the  court  proceeded: 
"In  the  present  [Connolly]  case  other  considerations  must 
control.  This  is  not  an  action  to  enforce  or  which  involves  the 
enforcement  of  the  alleged  arrangement  or  combination  be- 
tween the  plaintiff  eoi-poration  and  otlu'r  corporations,  firms, 
and  companies  in  relation  to  the  sale  of  Akron  |)ipe.  As 
already  suggested,  the  [>lainlitV,  even  if  pait  of  a  combination 
illegal  at  common  law,  was  not,  for  that  reason,  forbidden  to 
sell  property  it  ac(|uire(|  or  held  for  sale.  The  purchases  by 
tlie  (lereiidants  had  no  necessary  «»r  direct  conne<'tion  with  the 
alleged  illegal  combination;  for  the  contracts  between  the 
defendants  and  the  plaintiff  could   have  been  proven  without 
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any  rt'fci-iMicc  to  tlu'  aiTaiif^cmcnt  whereby  tin-  latter  heeariie 
an  illef^al  eonihiiiation.  If,  aeeording  to  the  in-inciplcs  of  the 
common  hivv,  the  Union  Sewer  Pipe  Company  eould  not  liave 
sold  or  passed  title  to  any  pipe  it  received  and  held  for  sale, 
because  of  an  illej^al  arrangement  i)reviously  made  with  othi-r 
corporations,  firms,  or  companies,  a  different  (juestiou  would 
be  presented.  Hut  we  are  aware  of  no  decision  to  the  effect 
that  a  sale  similar  to  that  made  by  the  present  plaintitf  to  the 
defendants  respectively  would,  in  itself,  be  illegal  or  void 
under  the  principles  of  the  common  law.  The  contracts  be- 
tween the  plaintilf  and  the  respective  defendants  were,  in 
every  sense,  collateral  to  the  alleged  agreement  between  the 
plaintiff  and  the  other  corporations,  firms,  or  associations 
whereby  an  illegal  combination  was  formed  for  the  sale  of 
sewer  pipe." 

Turning  to  the  defense  based  on  the  anti-trust  act  of  Con- 
gress, the  court  in  the  Connolly  Case  said:  "^luch  of  what 
has  just  been  said  in  reference  to  the  first  special  defense  based 
on  the  common  law  is  applicable  to  this  part  of  the  case.  If 
the  contract  between  the  plaintiff  corporation  and  the  other 
named  corporations,  persons,  and  companies,  or  the  combina- 
tion thereby  formed,  was  illegal  under  the  act  of  Congress, 
then  all  those,  whether  persons,  corporations,  or  associations, 
directly  connected  therewith,  became  subject  to  the  penalties 
prescribed  by  Congress.  But  the  act  does  not  declare  illegal 
or  void  any  sale  made  by  such  combination,  or  by  its  agents, 
of  property  it  acquired  or  which  came  into  its  possession  for 
the  purpose  of  being  sold, — such  property  not  being,  at  the 
time,  in  the  course  of  transportation  from  one  state  to  another 
or  to  a  foreign  country.  The  buyer  could  not  refuse  to  comply 
with  his  contract  of  purchase  upon  the  ground  that  the  seller 
was  an  illegal  combination  which  might  be  restrained  or  sup- 
pressed in  the  mode  prescribed  by  the  act  of  Congress;  for 
Congress  did  not  declare  that  a  combination  illegally  formed 
under  the  act  of  1890  should  not,  in  the  conduct  of  its  business, 
become  the  owner  of  property  which  it  might  sell  to  whomso- 
ever wished  to  buy  it.  So  that  there  is  no  necessary  legal  con- 
nection here  between  the  sale  of  pipe  to  the  defendants  by  the 
plaintiff  corporation  and  the  alleged  arrangement  made  by  it 
with  other  corporations,  companies,  and  firms.     The  contracts 
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iiiithr  wliiili  the  i>ipt'  in  (lurstion  was  sold  were,  ns  already 
said,  collatrral  to  the  arranKcinent  for  the  combination  re- 
ferred to,  and  this  is  not  an  aetioii  to  enforce  the  terras  of 
sui'h  arrangement .  That  combination  may  have  been  illegal, 
and  yet  the  sale  to  the  di-fendants  was  valid."  Fnrtiier:  "Nor 
can  the  defendants  refuse  to  i)ay  for  wliat  they  bought  upon 
the  ground  that  tin-  7th  si-ction  of  the  Sherman  act  gives  the 
right  to  any  i)erson  'injured  in  his  business  or  property  by 
any  other  person  or  corporation  by  reason  of  anything  for- 
bidden or  declared  to  be  unlawful'  by  tlir  act,  to  sue  and 
recover  treble  the  damage  sustained  by  him.  We  shall  not 
now  attempt  to  declare  the  full  scope  and  meaning  of  that 
section  of  the  act  of  Congress.  It  is  sufficient  to  say  that  the 
action  which  it  authorizes  must  be  a  direct  one,  and  the  dam- 
ages claimed  cannot  be  set  ofT  in  these  actions  based  upon 
special  contracts  for  the  sale  of  pipe  that  have  no  direct  con- 
nection with  the  alleged  arrangement  or  combination  between 
the  plaintiff  and  other  corporations,  firms,  or  companies.  Such 
damages  cannot  be  s<iid,  as  matter  of  law,  to  have  directly 
grown  out  of  that  arrangement  or  combination,  and  are,  be- 
sides, unli(piidated.  Besides,  it  is  well  settled  in  Illinois  that 
'unlitjuidated  damages  arising  out  of  covenants,  contracts,  or 
torts  disconnected  with  plaintiff's  claim  cannot  be  set  off 
under  the  statute.'  " 

We  need  not  here  refer  to  that  part  of  the  Connolly  Case 
relating  to  the  defense  based  on  the  anti-trust  act  of  Illinois; 
for  the  court  adjudged  that  act  to  be  void  because  of  a  certain 
provision  in  it  which,  contrary  to  the  Constitution  of  the 
United  States,  denied  the  eciual  protection  of  the  laws  to  all 
persons  within  the  jurisdiction  of  the  state,  except  a  named 
favored  class. 

The  present  case  is  plainly  distinguishable  from  the  Con; 
nolly  Case.  In  that  case  the  defendant,  who  sought  to  avoid 
payment  for  the  goods  purchased  by  him  under  contract,  had 
no  connection  with  the  general  business  or  operations  of  the 
alleged  illegal  corjioration  that  sold  the  goods.  He  had  noth- 
ing whatever  to  do  with  tlie  formation  of  that  corporation, 
and  could  not  particii)ate  in  the  profits  of  its  business.  Ilia 
contract  was  to  take  certain  goods  at  an  agreed  price,  nothing 
more,  and  was  not  in  it.self  illegal,  iwr  part  of  nor  in  cxccuiion 
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of  (1)11/  (ji  tit  nil  pldii  or  silwnn  thai  tin  Uiw  candcmncd.  The 
contract  of  j)iii'cliasi;  was  wholly  collatrral  to  and  indcpondfiit 
of  tlie  agivcnuMit  uiidfr  which  Ihc  coiiihinatiou  liad  been  pre- 
viously formed  by  others  in  Ohio.  Il  was  the  case  simply  of 
a  corporation  that  di'aJt  witii  an  entire  stranger  to  its  manage- 
ment and  operations  and  sold  goods  that  it  owned  to  one  who 
wished  to  buy  them.  In  short,  the  defense  in  the  Connolly 
Case  was  that  the  |)laiiitifT  corporation,  although  owning  the 
pipe  in  question  and  having  authority  to  sell  and  i)ass  title  to 
the  property,  was  precluded  by  reason  alone  of  its  illegal 
character  from  having  a  judgment  against  the  purchaser.  We 
held  that  that  defense  could  not  be  sustained,  either  upon  the 
principles  of  the  common  law  or  under  the  anti-trust  act  of 
Congress. 

The  case  now  before  us  is  an  entirely  different  one.  The 
Continental  Wall  Paper  Company  seeks,  in  legal  effect,  the  aid 
of  the  court  to  enforce  a  contract  for  the  sale  and  purchase  of 
goods  which,  it  is  admitted  by  the  demurrer,  was  in  fact  and 
was  intended  by  the  parties  to  be  based  upon  agreements  t}iat 
were  a^nd  arc  essential  parts  of  an  illegal  scheme.  We  state 
the  matter  in  this  way  because  the  plaintiff,  by  its  demurrer, 
admits,  for  the  purposes  of  this  case,  the  truth  of  all  the  facts 
alleged  in  the  third  defense.  It  is  admitted  by  the  demurrer 
to  that  defense  that  the  account  sued  on  has  been  made  up 
iii  execution  of  the  agreements  that  constituted  or  out  of  which 
came  the  illegal  combination  formed  for  the  purpose  and  with 
effect  of  both  restraining  and  monopolizing  trade  and  com- 
merce among  the  several  states. 

The  present  suit  is  not  based  upon  an  implied  contract  of 
the  defendant  company  to  pay  a  reasonable  price  for  goods 
that  it  purchased,  but  upon  agreements,  to  which  both  the 
plaintiff  and  the  defendant  were  parties,  and  pursuant  to  which 
the  accounts  sued  on  were  made  out,  and  which  had  for  their 
object,  and  which  it  is  admitted  had  directly  the  effect,  to 
accomplish  the  illegal  ends  for  which  the  Continental  Wall 
Paper  Company  was  organized.  If  judgment  be  given  for  the 
plaintiff'  the  result,  beyond  all  question,  will  be  to  give  the  aid 
of  the  court  in  making  effective  the  illegal  agreements  that 
constituted  the  forbidden  combination.  These  considerations 
make  it  evident  that  the  present  case  is  different  from  the 
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Connolly  Case.  In  that  case  tlic  court  rej^ardrd  (he  record  as 
prcsontinf?  the  (|uestion  whether  a  voluntary  purchaser  of 
goods  at  stipulated  prices,  under  a  collateral,  independent 
contract,  can  escape  an  obligation  to  pay  for  them  upon  the 
jfround  merely  that  the  selK-r,  which  owned  the  ^joods,  was 
an  illegal  combination  on  trust.  We  held  that  he  could  not, 
and  nothing  more  touching  that  (juestion  was  decided  or  in- 
tended to  be  decided  in  the  Connolly  Case.  The  ([uestion  here 
is  whether  tlie  plaintiff  company  can  have  judgment  upon  au 
account  which,  it  is  admitted  by  demurrer,  was  made  up, 
within  the  knowledge  of  both  seller  and  buyer,  with  direct 
reference  to  and  in  execution  of  certain  agreements  under 
which  an  illegal  combination,  represented  by  the  seller,  was 
organized.  Stated  shortly,  the  present  case  is  this:  The  plain- 
tiff comes  into  court  admitting  that  it  is  au  illegal  combina- 
tion whose  operations  restrain  and  monopolize  commerce  and 
trade  among  the  states,  and  asks  a  judgment  that  will  give 
effect,  as  far  as  it  goes,  to  agreements  that  constituted  that 
combination,  and  by  means  of  which  the  combination 
purposes  to  accomplish  forbidden  ends.  We  hold  that 
sucii  a  judgment  cannot  be  granted  without  departing  from 
the  statutory  rule,  long  established  in  the  juris])rudence 
of  both  this  country  and  England,  that  a  court  will  not  lend 
its  aid,  in  any  way,  to  a  i)arty  seeking  to  realize  the  fruits  of 
an  agreement  that  ai)pears  to  be  tainted  with  illegality,  al- 
though the  result  of  applying  that  rule  may  soiiietimes  be  to 
shield  one  who  has  got  sometiiLng  for  which,  as  between  man 
and  man,  he  ought,  perhaps,  to  pay,  but  for  which  he  Ls 
unwilling  to  pay. 

In  such  cases  the  aid  of  the  court  is  denied,  not  for  the  benefit 
of  the  defendant,  but  because  public  policy  demands  that  it 
should  b(;  denietl  without  regard  to  the  interests  of  individual 
parties.  It  is  of  no  eonseciuence  that  the  present  defendant 
company  had  knowledge  of  the  alleged  illegal  combination 
and  its  plans,  or  was  directly  or  indirectly  a  |)arty  thereto. 
Its  interests  must  be  put  out  of  view  altogether  when  it  is 
sought  to  have  the  assistance  of  the  court  in  accomplishing 
ends  forbidden  by  the  law. 

In  Ilanauer  v.  Doan.',  12  Wall.  AVd,  ;{4!»,  20  L.  ed.  4;{:i,  141, 
this  court  said:     "The  whole  doctrine  of  avoiding  contracts 
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fur  ill('^Mlit>'  ;iii(l  iinmocality  is  I'omnlcd  on  piildic  policy.  It 
is  certninly  contrary  to  pul)lic  f)olicy  to  give  the  aid  of  the 
courts  to  a  vendor  wlio  knew  that  his  goods  were  purchased, 
or  to  a  lender  wlio  knew  that  his  money  was  borrowed,  for 
the  purposes  of  being  employed  in  the  commission  of  a  criminal 
act,  injurious  to  society  or  to  any  of  its  members." 

In  McMullen  v.  Iloirman,  174  U.  S.  6:39,  654,  669,  4;}  L.  cd. 
1117,  1123,  1128,  where  the  authorities  are  reviewed  and  the 
whole  subject  carefully  examined,  the  court  said:  "The 
authorities  from  the  earliest  time  to  the  present  unanimously 
hold  that  no  court  will  lend  its  assistance  in  any  way  towards 
carrying  out  the  terms  of  an  illegal  contract," — citing  many 
Rnglish  and  American  cases.  "The  court  refuses  to  en- 
force such  a  contract,  and  it  permits  defendant  to  set 
up  its  illegality,  not  out  of  any  regard  for  the  defendant 
who  sets  it  up,  but  only  on  account  of  the  public  interest.  It 
has  been  often  stated  in  similar  cases  that  the  defense  is  a 
very  dishonest  one,  and  it  lies  ill  in  the  mouth  of  the  defendant 
to  aJlege  it,  and  it  is  only  allowed  for  public  considerations 
and  in  order  the  better  to  secure  the  public  against  dishonest 
transactions.  To  refuse  to  grant  either  party  to  an  illegal 
contract  judicial  aid  for  the  enforcement  of  his  alleged  rights 
under  it  tends  strongly  towards  reducing  the  number  of  such 
transactions  to  a  minimum.  The  more  plainly  parties  under- 
stand that  when  they  enter  into  contracts  of  this  nature  they 
place  themselves  outside  the  protection  of  the  law,  so  far  as 
that  protection  consists  in  aiding  them  to  enforce  such  con- 
tracts, the  less  inclined  will  they  be  to  enter  into  them.  In 
that  way  the  public  secures  the  benefit  of  a  rigid  adherence 
to  the  law."  In  that  case  the  principle  aiuiounced  in  Coppell 
V.  Hall,  7  WaJl.  542,  558,  19  L.  ed.  244,  248,  was  reaffirmed, 
najnely:  "Whenever  the  illegality  appears,  whether  the  evi- 
dence comes  from  one  side  or  the  other,  the  disclosure  is  fatal 
to  the  case.  No  consent  of  the  defendant  can  neutralize  its 
effect.  A  stipulation  in  the  most  solemn  form  to  waive  the 
objections  would  be  tainted  with  the  vice  of  the  original  con- 
tract, and  void  for  the  same  reasons.  Wherever  the  con- 
tamination reaches  it  destroys.  The  principle  to  be  extracted 
from  all  the  cases  is,  that  the  law  will  not  lend  its  support  to 
a  claim  founded  upon  its  violation." 
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In  i:nil>ivy  v.  Jomisoii,  liU  U.  S.  ;{:!G,  ;I4S,  :{:{  L.  I'd.  172.  177, 
whero  thi'  ilolVndaiit  was  sued  upon  promissory  notes  ^iven  in 
execution  of  a  previous  verbal  contract  that  was  illegal,  this 
court  siiiil  that  plaintifT  cuulil  not  "hi'  pcrmittctl  to  withdraw 
attention  from  this  feature  of  the  transaction  by  the  device 
of  obtaining  notes  for  the  amount  claimed  iiiidrr  that  illegal 
agreement ;  for  they  are  not  founded  on  any  new  or  inde- 
pendent consideration,  but  are  only  written  promises  to  pay 
that  which  the  obligor  had  verbally  agreed  to  pay.  They  do 
not,  iu  any  just  sense,  constitute  a  distinct  or  collateral  con- 
tract based  upon  a  valid  consideration.  Nor  do  they  represent 
anything  of  value  in  the  hands  of  the  defendant  which,  in 
good  conscience,  belongs  to  the  plaintifT  or  to  his  firm.  Al- 
though the  burden  of  proof  is  on  the  obligor  to  show  the  real 
consideration,  the  execution  of  the  notes  could  not  obliterate 
the  substantive  fact  that  they  grew  immediately  out  of  and 
are  directly  connected  with  a  wagering  contract.  They  must, 
therefore,  be  regarded  as  tainted  with  the  illegality  of  that 
contract,  the  benefits  of  which  the  plaintiff  seeks  to  obtain  by 
this  suit.  That  the  defendant  executed  the  notes  with  full 
knowledge  of  all  the  facts  is  of  no  moment.  The  defense  he 
makes  is  not  allowed  for  his  sake,  but  to  maintain  the  policy 
of  the  law.     Coppell  v.  Hall,  supra." 

In  W.  W.  Montague  &  Co.  v.  Lowry,  ID:}  U.  S.  38,  45,  40, 
48  L.  ed.  GU8,  Gil,  G12,  which  involved,  in  part,  the  question 
whether  a  particular  contract  nmde  in  California  for  the 
purchase  of  tiles  related  to  interstate  commerce,  and  was 
illegal,  the  court  said:  "The  provision  as  to  this  sale  is  but 
a  part  of  the  agreement,  and  it  is  so  united  with  the  rest  as 
to  be  incapable  of  separation  without,  at  the  same  time,  alter- 
ing the  general  purpose  of  the  agreeiiuiit.  The  whole  agree- 
ment is  to  be  construed  as  one  piece,  in  which  the  nmnufac- 
turcrs  are  parties  as  well  as  the  San  Francisco  dealers,  and 
the  refusal  to  sell  on  the  part  of  the  niaiiutacturers  is  connected 
with  and  a  part  of  the  scheme  wliich  includes  the  enhancement 
of  the  price  of  the  unset  tiles  by  the  San  Francisco  dealers. 
The  whole  thing  is  so  linund  tot^ctlirr  tli.it,  when  looked  at  as 
a  whole,  the  sale  of  unset  tiles  ceases  to  be  a  mere  transaction 
in  the  state  of  California,  and  becomes  a  part  of  a  |)ur|)os(! 
which,    when    carried    out,    amounts   to    and    is   a    contract    or 


THE  SHERMAN  ANTI-TRUST  ACT  829 

combination  in  restraint  of  interstate  trade  or  eoinmerce." 
So,  in  Swift  &  Co.  v.  United  States,  lf)G  U.  S.  :{75,  :m>,  40 
L.  ed.  518,  524,  "The  scheme  as  u  whole  scorns  to  us  to  l)e 
within  reach  of  the  law.  The  constituent  eleiiieiit.s,  as  w(! 
have  stated  them,  are  enough  to  give  to  the  scheme  a  Ijody, 
and,  for  all  that  we  can  say,  to  accomplish  it.  Moreover, 
whatever  we  may  think  of  them  separately,  when  we  take 
them  up  as  dintiiiet  charges,  they  are  alleged  sufficiently  as 
elements  of  the  scheme.  It  is  suggested  that  the  several  acts 
charged  are  lawful  and  that  intent  can  make  no  difference. 
But  they  are  bound  together  as  the  parts  of  a  single  plan. 
The  plan  may  make  the  parts  unlawful.  Aikeus  v.  Wisconsin, 
195  U.  S.  194,  206,  49  L.  ed.  154,  160. 

In  Bement  &  Sons  v.  National  Harrow  Co.,  186  U.  S.  70, 
87,  88,  46  L.  ed.  1058,  1067,  1068,  the  court,  after  referring  to 
that  section  of  the  act  of  Congress  relating  to  suits  by  the 
Attorney  General  and  by  persons  injured  in  their  business  or 
property,  said:  "Assuming  that  the  plaintiff  is  right  so  far  as 
regards  any  suit  brought  under  that  act,  we  are  nevertheless 
of  opinion  that  anyone  sued  upon  a  contract  may  set  up  as  a 
defense  that  it  is  a  violation  of  the  act  of  Congress,  and  if 
found  to  be  so,  that  fact  will  constitute  a  good  defense  to  the 
action.  The  fii'st  section  of  the  act  provides  that  'every  con- 
tract, combination  in  the  form  of  trust,  or  otherwise,  or 
conspiracy,  in  restraint  of  trade  or  commerce  among  the  sev- 
eral states,  or  with  foreign  nations,  is  hereby  declared  to  be 
illegal.'  Every  person  making  such  a  contract  is  deemed 
guilty  of  a  misdemeanor,  and  on  conviction  is  to  be  punished 
by  fine  or  by  imprisonment,  or  both.  As  the  statute  makes 
the  contract  in  itself  illegal,  no  recovery  can  be  had  upon  it 
when  the  defense  of  illegality  is  shown  to  the  court.  The 
act  provides  for  the  prevention  of  violations  thereof,  anil 
makes  it  the  duty  of  the  several  district  attorneys,  under  the 
direction  of  the  Attorney  General,  to  institute  proceedings  in 
equity  to  prevent  and  restrain  such  violations,  and  it  gives  to 
any  person  injured  in  his  business  or  property  the  right  to 
sue,  but  that  does  not  prevent  a  private  individual,  when 
sued  upon  a  contract  which  is  void  as  in  violation  of  the  act, 
from  setting  it  up  as  a  defense,  and  we  think  when  proved  it 
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is  a  valiil  tlcfciist'  to  any  claim  niadf  iiiuli  r  a  contract  thus 
ilonouiiccd   as  illc^'al." 

A^iaiii.  ill  the  recent  case  of  Ixiewe  v.  Lawldr,  'JOS  H.  S.  274, 
.'?01,  T)!!  L.  ed.  488,  5012,  which  involved  the  in<|iiirv  whether 
CiTtain  acts  eoiiUl  he  re<,'ar(K'd  as  in  restraint  of  interstate 
conuneree,  tlie  court  said:  "So  that,  altliou«?h  some  of  the 
means  wherehy  the  interstate  ti-alVic  was  to  l)e  (U'stroyed  were 
acts  within  a  state,  and  some  of  them  were,  in  tliemsolves,  as 
a  part  of  their  ol)vious  purpose  and  efTect,  heyond  the  scope 
of  Federal  authority,  still,  as  wt'  liave  seen,  the  acts  must  be 
consi(h'red  as  a  whole,  and  the  plan  is  open  to  concK'innatiou, 
notwithstanding  a  negligihle  amount  of  intrastate  business 
might  be  affected  in  carrying  it  out.  If  the  purposes  of  the 
combination  were,  as  aHeged,  to  prevent  any  interstate  traiuj- 
portation  at  all,  the  fact  that  the  means  operated  at  one  end 
htfore  ])hysieal  transportation  commenced,  and  at  the  other 
end  after  the  physical  transportation  ended,  was  immaterial." 
See  also  Gibbs  v.  Consolidated  Gas  Co.  130  U.  S.  iiOG,  412,  32 
L.  ed.  979,  985. 

The  adjudged  cases  all  hold  that,  upon  the  (piestion  whether 
the  particular  contract  sought  to  be  enforced  arises  out  of  an 
illegal  transaction,  the  court  will  not  be  restricted  to  a  partial 
statement  of  the  facts,  but  will  consider  all  the  circumstaJiccs 
connected  with  the  transaction,  so  as  to  ascertain  its  real 
nature.  In  Addyston  Pipe  &  Steel  Co.  v.  United  States,  175 
U.  S.  211,  245,  44  L.  ed.  136,  140,  the  court  said  that  "all  the 
facts  and  circumstances  are,  however,  to  be  considered  in 
order  to  determine  the  fundamental  (piestion,  whether  the 
necessary  efl'ect  of  the  combination  is  to  restrain  interstate 
commerce." 

Upon  the  whole  case,  and  without  further  citation  of  author- 
ities, we  adjudge,  upon  the  admitted  facts,  that  the  com- 
bination represented  by  the  plaintilV  in  this  case  was  illegal 
undi-r  the  anti-trust  act  of  1890;  that  it  is  to  l)e  taken  as  one 
intended,  and  which  will  have  the  efTect,  directly  to  restrain 
and  monopolize  trade  and  commerce  among  the  several  states 
and  with  foreign  states;  and  that  the  plaintiff  cannot  have  a 
judgment  for  the  amount  of  the  account  sued  on,  because,  for 
the  reasons  we  have  stated,  such  a  judgment  would,  in  effect, 
aid  the  execution  of  the  agreements  which  constituted   that 
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illegal    coiiiliiiiatinii.      \Vc    cousciiucntly    hold    lliat    llic   circuit 
court   of   appeals   properly   sustained    the    lliii'd    defense    and 
rightly  dismissed  the  suit.     Its  judgment  must  he  aflirmed. 
It  is  so  ordered. 

MR.  JUST  I  CI-:  IIOLiMHS,  uitii  whom  concurred  Mr.  .Justice 
Brewer,  ^Ir.  Justice  Wihte  and  Mr.  Jastice  Peckham,  dis- 
senting : 

This  action  is  for  goods  admitted  to  have  been  sold  and 
delivered  by  the  plaintilV  to  the  defendant,  and  tho  question 
arises,  as  has  been  explained,  on  demurrer  to  the  third  defense. 
The  elements  of  that  defense  may  be  stated  in  a  few  words. 
Nearly  all  the  manufacturers  of  wall  paper  in  the  United 
States  formed  a  combhiation  which,  under  the  present  policy 
of  the  law,  was  an  illegal  attempt  to  restrain  and  monopolize 
trade  in  and  among  the  several  states.  As  a  part  of  the 
scheme  the  plaintiff  corporation  was  created,  which,  by  the 
agreement,  became  the  purchaser  of  the  products  of  the  con- 
stituent companies;  and  was  to  sell  the  same,  although  the 
constituent  companies  continued  to  manufacture  and  to  carry 
on  the  business  of  soliciting  orders.  The  only  material  facts 
about  this  agreement  are  that  under  it  the  plaintiff  got  title 
to  the  goods,  that  it  fixed  prices  at  which  goods  were  to  be 
sold,  and  that  it  contemplated  compelling  the  jobbers  and 
others  who  bought  to  purchase  at  those  prices,  if  they  were 
to  get  any  paper  at  all.  The  conspirators  threatened,  and  had 
the  power,  to  drive  any  jobber  out  of  business  who  did  not 
come  in. 

In  pursuance  of  the  combination  and  its  purpose  the  de- 
fendant, a  jobbing  house,  and  all  other  jobbers,  were  com- 
pelled to  sign  a  contract  which,  in  effect,  bound  them  to  buy 
all  the  wall  paper  needed  in  their  business  from  the  plaintiff 
at  the  above-mentioned  prices,  and  which  made  it  an  "essen- 
tial condition  of  tliis  agreement"  that  they  should  not  sell  at 
lower  prices  or  upon  better  terms  than  those  at  which  the 
plaintiff  sold.  After  these  two  contracts  were  made  the 
defendant  ordered  the  goods  in  fiuestion  at  the  prices  named. 
It  is  alleged  that  those  prices  were  unreasonable,  and  it  is 
alleged,  repeatedly  and  with  much  detail,  that  all  the  arrange- 
ments were  made  and  all  the  business  was  done  in  furtherance 
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of  thf  plan  sot  fortli,  contrary  to  the  law  of  the  Unitod  States 
and  of  the  states  concerned,  and  in  violation  of  the  defend- 
ant's rijjhts,  this  suit  beinp  the  final  step  in  the  attempt  to 
carry  out  the  ])lan. 

It  si'cins  to  me  that  the  forej^oin^  facts  show  no  defense.  I 
will  consider  them  in  their  successive  degrees  of  connection 
with  the  affair,  and,  in  the  first  place,  will  take  up  the  terms 
of  the  actual  contract  in  suit.  These  were  ordinary  parol 
sales  made  by  the  owner  of  goods.  The  suit  was  not  upon  the 
general  agreement  between  the  plaintiff  and  defendant.  That 
by  itself  sold  nothing,  and  it  may  lie  (luestioned  whether  it 
purported  absolutely  to  bind  the  defendant  to  buy  a  roll  of 
paper.  See  Dennis  v.  Slyfield,  54  C.  C.  A.  520;  Sterling  Coal 
Co.  V.  Silver  Spring  Bleaching  &  Dyeing  Co.,  162  Fed.  84S, 
850.  The  actual  contracts  by  which  the  plaintiff  bound  itself 
to  deliver,  and  the  sales  under  which  it  did  deliver,  the  specific 
goods  for  which  it  seeks  to  recover  the  price,  wore  made  after 
the  making  of  the  general  agreement,  as  it  is  apparent  on  the 
face  of  that  agreement  that  they  must  have  been,  and  as  Ls 
alleged  by  the  answer  in  so  many  words.  Each  was  a  separate 
transaction.  There  is  nothing  alleged  concerning  the  terms 
of  these  parol  sales  that  has  any  element  of  illegality  about  it. 

Next,  as  to  the  effect  of  the  general  agreement  between  the 
l)laintiff  and  defendant.  It  is  alleged  that  after  it  was  made 
the  members  of  the  combination  solicited,  received,  and  filled 
orders,  and  charged  the  prices  fixed  in  the  original  combina- 
tion agreement.  It  is  not  alleged  that  either  agreement  was 
referred  to,  even  by  implication.  The  sales  are  left  by  the 
answer  as  so  many  distinct  tran.sactions.  But,  if  in  order  to 
help  the  defenilant  to  escape,  we  are  to  infer  that  the  orders 
were  given  with  imjilied  reference  to  the  general  contract, 
what  effect  could  such  a  reference  have?  Plainly,  only  to  fix 
the  price;  and  for  this  purpose  it  was  simply  a  schedule, 
figures  on  a  piece  of  paper  or  in  the  memory  of  the  parties, 
which  Were  adopted  by  pointing  to  them  in  some  way,  as  if 
they  had  been  written  on  a  blackboard.  It  did  not  matter 
whether  the  document  pointed  at  was  l.iwtul  or  unl.iwful,  as 
the  whole  business  was  <lon«'  by  the  later  contracts.  Sec 
Interstate  Con.sol.  Street  H.  Co.  v.  Mas.sachusetts,  207  U.  S. 
79,  84,  85,  52  L.  e<i.  Ill,  114,  115. 
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If  the  condition  in  the  general  agreement  between  the 
plaiiitiir  and  di'fendant  made  it  bad,  still  it  went  oidy  to  that 
agreement  and  to  the  plaintill's  j)romi.se  to  sell  at  certain 
prices,  not  to  any  subsequent  sales,  or  to  the  defendant's 
title  to  goods  got  under  subsequent  sales.  If  it  had  been 
incorporated  in  any  way  into  the  specific  sales,  it  would  be 
necessary  to  consider  the  case  of  Cincinnati,  P.  P..  S.  &  P. 
Packet  Co.  v.  P.ay,  200  U.  S.  179,  185,  50  L.  ed.  428,  433.  But 
no  such  incorj)oration  is  alleged,  or,  in  any  probability,  could 
have  been  alleged.  So  I  think  that  I  may  assume  that  the 
parol  sales  were  made  no  worse,  on  their  face,  by  any  refer- 
ence to  the  content  of  the  general  agreement.  And  I  may  add 
that  the  unlawfulness  of  the  general  agreement  would  not 
make  the  sales  bad  from  the  outside,  so  to  speak,  if  that  was 
all  that  there  was  against  them.  A  lawful  purchase  is  not 
made  unlawful  merely  by  being  the  fulfilment  of  an  unlawful 
contract. 

It  has  been  suggested  that  the  plaintiff  was  not  the  real 
seller,  and  only  got  its  standing  from  the  general  agreement 
with  the  defendant,  and  that  therefore  it  had  to  rely  upon  an 
illegal  contract  to  make  out  its  case.  But  the  defense  does 
not  deny  that  the  plaintiff  became  the  owner  of  the  goods,  or 
that  the  manufacturers  sold  in  its  name,  as  the  original  com- 
bination provided.  It  is  true  that  it  says  that  the  arrange- 
ments were  made  with  a  view  of  disguising  the  real  transac- 
tion and  purpose,  and  that  really  the  business  was  to  be  done 
by  the  manufacturers,  as  I  have  stated.  But  it  adds  that 
payments  were  to  be  made  to  the  plaintiff,  and  it  nowhere 
suggests  that  the  first  contract  set  forth  did  not  operate,  or 
that  the  plaintiff"  did  not  get  the  title  it  professed  to  transfer. 
Its  illegality  would  not  prevent  the  title  passing.  If  the 
defendant  meant  to  deny  that  it  bought  from  the  plaintiff 
goods  which  the  plaintiff  owned,  it  was  very  easy  to  deny  it 
and  to  leave  the  plaintiff  to  set  up  the  agreement  if  it  did  not 
join  issue,  as  it  naturally  would.  As  the  defense  stands,  I 
think  it  means,  as  I  have  no  doubt  is  the  fact,  that  the  tech- 
nical legal  title  to  the  goods  was  in  the  plaintiff,  and  that  the 
defendant  purported  to  contract  with  it,  the  manufacturers 
selling  in  its  name. 

I  now  pass  to  the  more  remote  considerations  that  are  sup- 
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posrtl  to  have  a  K^n-ator  t'ftVcl.  It  is  said  that  the  specific 
sales,  the  jjeiicral  aKrcfiiuiit.  and  the  orifjiiinl  ooinbinatioii,  all 
are  st<>ps  in  one  illrf^al  jtlaii,  and  that  the  plan  fj^ivrs  charaeter 
to  the  whole.  I'-iit  \\r  must  !)»•  iiKtif  precise.  The  plaintitT 
alone  was  party  to  the  plan.  The  defendant  represents  itself 
as  a  victim,  and  says  that  the  j)lan  was  against  its  rijifhts.  On 
what  ground,  tlun,  does  the  illegal  purpose  of  the  plaintiff 
warrant  the  deft-ndant  in  professing  to  buy  its  goods  and  tht-n 
ri'fu.sing  to  pay  for  tlu-ni? 

The  plaintiff's  unlawful  jiurpose  did  not  make  it  unlawful 
to  buy  the  plaintilT's  floods.  It  is  decided,  if  decision  is 
necessary,  that  a  purchaser  cannot  escape  merely  on  the 
ground  that  the  seller  is  an  unlawfid  trust.  Connolly  v.  Union 
Sewi-r  Pipe  Co.,  184  U.  S.  540,  46  L.  ed.  679;  Chattanooga 
Foundry  &  rii)e  Works  v.  Atlanta,  203  U.  S.  :390,  :i!>7,  51  L. 
ed.  241,  244.  1  repeat  that  it  is  not  alleged  that  the  defend- 
ant in  any  way  sharcil  the  plaintiff's  intent,  but  to  go  further 
than  1  need,  1  will  assume  that  it  may  be  tiiken  to  have  made 
the  general  contract  with  knowledge  of  that  intent.  Hut  it 
cannot  be  contended  that,  therefore,  it  was  j)arty  to  a  trans- 
action illegal  for  that  reason.  Whenever  a  party  knows  that 
he  is  buying  from  an  illegal  trust,  and  still  more,  when  he 
buys  at  a  price  that  he  thinks  unreasonable,  but  is  compelled 
to  pay  in  order  to  get  the  goods  he  ueed.s,  he  knows  that  he 
is  doing  an  act  in  furtherance  of  the  unlawful  purpose  of  the 
trust,  which  always  is  to  get  the  most  it  can  for  its  wares, 
liut  that  knowledge  makes  no  dillerence,  because  the  policy 
of  not  furthering  the  purpose  of  the  trust  is  less  important 
than  the  policy  of  preventing  people  from  getting  other 
l)eople's  property  for  notiiing  when  they  purport  to  be  buying 
it.  And  if  knowledge  of  the  purchaser  that  he  is  furthering 
the  purpose  of  the  trust  makes  no  dilTerence,  it  makes  no 
dilTcreuce  whether  he  is  glad  or  sorry  for  the  result.  A  man 
does  not  make  conduct  otherwise  lawful  uidawful  simply  by 
yearning  that  it  should  be  so.  In  this  case,  however,  the 
defendant  was  an  unwilling  accessory,  exactly  as  Dee  was  in 
the  Connolly  Ca.se. 

The  effect  of  the  defendant's  knowledge  of  the  plaintiff's 
scheme  is  no  greati-r  because  it  signed  the  illegal  general 
contract.     I  think  that  1  have  shown  that  the  illegality  of  that 
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contract,  taken  by  itself,  did  not  niake  tin;  specific  sale  illegal, 
and  from  the  point  of  view  that  all  tiiat  was  done  was  a  carry- 
ing out  of  tlie  i)laintiH"s  illegal  scheme,  it  does  not  matter  to 
the  legality  of  the  sales  whether  a  particular  previous  step 
•Wiis  legal  or  not.  If  knowledge  that  the  plaintifV  was  attempt- 
ing to  moDopoli/e,  and  that  it  sold  at  i)rices  fixed  in  aid  of 
the  intent,  would  not  exonerate  the  defendant  when  it  yielded 
to  its  niH'essities  and  bought,  the  same  kjiowledgo  would  have 
no  greater  elTect  if  the  same  necessities  led  it  to  agree  before- 
hand to  do  what  it  did. 

Perhaps,  in  order  to  answer  every  aspect  that  this  rambling 
defense  presents,  1  ought  to  say  in  conclusion  that  the  allega- 
tions that  the  price  was  unreasonable,  and  that  the  plaintiff 
threatened  and  had  power  to  drive  jobbers  out  of  business 
that  did  not  come  into  its  arrangement,  are  not  stated  in  such 
form  as  to  make  a  case  of  duress.  I  think  that  that  would 
have  been  the  strongest  gi'ound  on  which  the  defense  could 
have  been  put.  Courts  and  legislation  sometimes  have  recog- 
nized that  the  so-called  freedom  to  contract  or  not  may  be 
made  illusory  b}^  the  economic  situation  of  one  of  the  parties. 
Schlemmer  v.  Uufi'alo,  R.  &  P.  R.  Co.  205  U.  S.  1,  12,  51  L.  ed. 
681,  686.  It  would  be  extending  the  recognition  further  than 
it  yet  has  been  extended,  so  far  as  I  am  aware,  to  apply  it  to 
a  case  like  this.  But  I  express  no  opinion  upon  its  possible 
application,  because,  as  I  have  said,  the  allegations  are  not 
directed  to  that  end,  and  do  not  sufficiently  show  that  the 
specific  purchases  were  induced  by  fear.  Moreover,  as  such 
duress,  like  fraud,  goes  only  to  motives  (The  Eliza  Lines,  199 
U.  S.  119,  131,  50  L.  cd.  115,  120)  if  the  frightened  or  de- 
frauded party  would  rescind,  he  must  restore  the  considera- 
tion, or  at  least  be  ready  to  pay  the  reasonable  price,  of  neither 
of  which  is  there  any  hint. 

I  think  that  this  decision  must  mean  that  Connolly  v.  Union 
Sewer  Pipe  Co.  supra,  ought  to  have  been  decided  the  other 
way.  There,  as  here,  there  was,  or  was  assumed  to  be,  an 
illegal  trust.  In  furtherance  of  the  purposes  of  the  trust  a 
general  agreement  was  made  between  the  trust  and  the 
defendants,  the  purchasers,  which  reciuired  defendants  to  buy 
from  the  plaintiff  alone  at  prices  alleged  to  be  unreasonable, 
they  receiving  a  rebate  upon  that  consideration,  and  which 
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fixed  a  price  at  whieli  tlie  di-fendaiits  would  sell.  There  was 
just  as  mueh  of  a  seheine  and  just  the  same  scheme  in  that 
case  as  in  this.  In  both  the  defendants  co-operated  as  victims 
to  the  monopoly  in  precisely  the  same  way.  The  facts  spoke 
for  themselves,  and  were  the  same.  Nothing  is  added  to  the 
case  by  calling  the  arrangements  set  forth  a  scheme,  but 
similar  language  was  used  in  the  former  case,  as  appears  from 
the  record.  The  contract  will  be  found  in  the  same  record. 
It  was  assigned  as  error  and  argued  that  the  circuit  court 
ruled  that  the  said  contract,  again  set  forth,  was  not  void. 
For  these  reasons  I  feel  compelled  to  dissent  from  the  judg- 
ment of  the  court.  I  am  authorized  to  say  that  Mr.  Justice 
I^REWER,  Mr.  Justice  Wiute,  and  Mr.  Justice  Peckuam  concur 
in  this  dissent. 

MR.  JTSTICE  BREWER,  dissenting: 

Concurring  in  the  views  expressed  by  Mr.  Justice  Eolmes, 
it  seems  to  me  another  matter  is  worthy  of  consideration. 

The  transactions  between  the  plaintiff  and  defendant  were, 
as  held  by  the  court,  in  violation  of  the  anti-trust  act  (26  Stat. 
at  L.  209,  chap.  647,  U.  S.  Comp.  Stat.  1901,  p.  3200).  That 
act  defines  the  rights  and  liabilities  of  the  parties.  The  first 
three  sections  prohibit  contracts  and  combinations  in  restraint 
of  trade  and  monopolies,  declare  a  person  violating  the  pro- 
visions of  these  sections  guilty  of  a  misdemeanor,  and  pre- 
scribe the  puni.shment.  Section  4  gives  power  to  the  circuit 
courts  of  the  United  States  to  prevent  and  restrain  violations 
of  the  act.  Section  G  provides  for  a  forfeiture  of  property 
owned  under  any  contract  or  combination  or  pursuant  to  any 
consj)iracy,  and  seized  while  in  eour.se  of  transportation.  Sec- 
tion 7  declares  that  any  person  injured  in  his  business  or 
jjropcrty  by  reason  of  anything  forbidden  or  declared  to  be 
unlawful  in  the  act  may  sue  tlierefor  in  any  circuit  court  of 
the  United  States  in  the  district  in  which  the  defendant 
H'sides  or  is  found,  without  res{)eet  to  the  amount  in  con- 
troversy, and  shall  recover  threefold  damages  i)y  him  sus- 
tained. 

The  present  case  comes  within  the  j)roposition  tliat  "where 
a  statute  creates  a  n<w  offense  and  denounces  tli<'  penalty,  or 
gives  a  new  right   and  declares  the  remedy,  tbc  punishment 
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or  the  remedy  can  be  only  that  which  the  statute  prescribes." 
Farmer's  &  M.  Nat.  Bank  v.  Bearing,  01  U.  S.  21),  .'J5,  23  L. 
ed.  196,  199;  Barnet  v.  Muncie  Nat.  Bank,  98  U.  S.  555,  25 
L.  ed.  212.  These  two  cases  arose  under  the  national  banking 
act  (13  Stat,  at  L.  99,  chap.  106),  and  illustrate  the  doctrine 
referred  to.  That  act  proscribed  the  rate  of  interest  which 
might  be  taken  by  national  banks,  and  added  that  knowing 
and  receiving  a  greater  rate  of  interest  should  forfeit  the 
entire  interest;  or,  if  the  interest  had  been  paid,  that  the  per- 
son paying  might  recover  in  an  action  of  debt  twice  the 
amount  of  interest  thus  paid.  These  cases  held  that  relief  for 
a  violation  of  the  statute  was  a  forfeiture  of  the  interest  due 
and  not  paid,  or,  in  case  the  interest  had  been  paid,  an  action 
of  debt  to  recover  double  the  amount  paid.  See  also  Gates  v. 
First  Nat.  Bank,  100  U.  S.  239,  25  L.  ed.  580. 

In  Stephens  v.  :\Ionongahela  Nat.  Bank,  111  U.  S.  197,  28  L. 
ed.  309,  it  was  decided  that  the  remedy  prescribed  by  the 
statute  was  exclusive.  In  Driesbach  v.  Second  Nat.  Bank,  104 
U.  S.  52,  26  L.  ed.  658,  it  was  held  that  usurious  interest  paid 
a  national  bank  on  renewing  a  series  of  notes  could  not,  in  an 
action  by  the  bank  on  the  last  of  them,  be  applied  in  satisfac- 
tion of  the  principal  of  the  debt. 

Now,  the  remedies  given  in  the  anti-trust  act  are  three  in 
number:  First,  a  criminal  prosecution;  second,  a  forfeiture 
of  property;  and,  third,  an  action  by  any  person  injured  to 
recover  threefold  the  damages  by  him  sustained.  These,  being 
the  remedies  prescribed,  are  exclusive.  The  defendant  sought 
neither  of  these  remedies.  It  was  not  so  anxious  for  the  public 
welfare  as  to  make  complaint  and  secure  criminal  proceed- 
ings. There  was  no  property  to  be  forfeited.  It  did  not  seek 
to  recover  threefold  the  damage  it  had  sustained,  but  only  to 
avoid  paying  for  the  property  it  had  purchased.  The  reason 
therefor  is  suggested  in  the  opinion  of  the  circuit  court  of 
appeals  (78  C.  C.  A.  578)  : 

"The  averment  that  they  paid  50  per  cent  more  for  their 
gross  purchases  in  consequence  of  the  illegal  combination  has 
little  merit  in  it,  moral  or  otherwise.  They  doubtless  sold 
again  at  the  great  minimum  profit  they  agreed  to  exact  from 
retailers,  and  the  retailers  later  exacted  the  undue  profit  from 
the  consuming  public." 
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Sonu'thiiiR  of  tlu>  same  idea  of  tlic  t-xflusivi'iu'ss  of  a  statu- 
tory rcnn'tly  finds  oxprt'ssioii  in  Ttxas  &  V.  K.  Co.  v.  Abilene 
Cotton  Oil  Co.,  204  U.  S.  426,  51  L.  oil.  .%:{,  9  A.  &  K.  Ann. 
Cas.  1075,  in  whii'li  it  was  luhl  that  a  shipper  could  nol  main- 
tain an  ai'tion  at  coinnion  law  for  I'xct'ssivo  and  unreasonable 
freight  eharfjes  exacted  on  interstate  shipments,  where  the 
rates  ehar^'ed  were  those  which  had  been  duly  fixed  by  the 
carrier  aceordint;  to  the  interstate  commerce  act,  and  had  not 
been  fouiid  to  br  unreasonable  by  the  Interstate  Commerce 
Coinmissioii,  and  this  notwithst<inding:  the  provision  in  §22 
of  the  act  to  re^nilate  interstate  commerce:  "Nothing  in  this 
act  contained  shall  in  any  way  abridge  or  alter  the  remedies 
now  existing  at  common  law  or  by  statute,  but  the  provisions 
of  this  act  are  in  addition  to  such  remedies."  [24  JStat.  at  L. 
387,  chap.  1U4,  U.  S.  Comp.  Stat.  IDUl,  p.  3171.] 


Section  4 
contracts  of  buyer  to  keep  up  price  on  re-s.vle. 

DR.  MILES  MEDICAL  COMPANY  v.  PARK  &  SONS  CO. 
(Supreme  Court  of  United  States,  1911.    220  U.  S.  373.) 

Statement  by  Mr.  Ju.stice  IIUGUES : 

This  is  a  writ  of  certiorari  to  review  a  judgment  of  the 
circuit  court  of  appeals  for  the  sixth  circuit  which  aftirmed 
a  judgment  of  the  circuit  court,  dismissing,  on  demurrer,  the 
bill  of  complaint  for  want  of  equity.  DO  C.  C.  A.  579,  1G4 
Fed.  803. 

The  com|)lainant.  Dr.  Miles  Medical  Company,  an  Indiana 
corporation,  is  engaged  in  the  manufattun'  ami  sale  of  pro- 
prietary medicines,  prepared  by  means  of  secret  nu-thods  and 
formulas,  and  idciitilicd  by  distinctive  paekages,  labels,  and 
trademarks.  It  has  establislnd  an  extensive  trade  tiirough- 
out  the  United  States  and  in  certain  foreign  countries.  It  has 
br-en  its  pntcticj-  to  sell  ha  medicines  to  jobbers  and  wholesale 
druggist.s,  who  in  turn  sell  to  retail  druggists  for  sale  to  the 
consumer.     In  the  case  of  eaeh  remedy,  it  has  fixed  not  oidy 


tllK  SHERMAN  ANTI  TIM'ST  ACT  839 

the  price  of  its  own  sales  to  jobbers  and  w  liolcsab-  dealers,  but 
also  the  wholesale  and  retail  prices.  The  bill  allej^ed  that 
most  of  its  sales  were  made  tliroiiti;h  retail  dru{,'f^ists,  and  that 
the  demand  for  its  remedies  largely  depended  upon  their  good 
will  and  coiiiiiieiidation,  and  their  ability  to  realize  a  fair 
profit;  that  certain  retail  establishments,  particularly  those 
known  as  department  stores,  had  inaugurated  a  "cut-rate" 
or  "cut-price"  system  which  had  caused  "much  confusion, 
trouble,  and  damage"  to  the  complainant's  business,  and  "in- 
juriously affected  the  reputation"  and  "depleted  the  sales" 
of  its  remedies;  that  this  injury  resulted  "from  the  fact  that 
the  majority'  of  retail  druggists  as  a  rule  cannot,  or  believe 
that  they  cannot,  realize  sufficient  profits"  by  the  sale  of  the 
medicines  "at  the  cut-prices  announced  by  the  cut-rate  and 
department  stores,"  and  therefore  are  "unwilling  to,  and  do 
not  keep"  the  medicines  "in  stock,"  or,  "if  kept  in  stock,  do 
not  urge  or  favor  sales  thereof,  but  endeavor  to  foist  off  some 
similar  remedy  or  substitute,  and  from  the  fact  that  in  the 
public  mind  an  article  advertised  or  announced  at  'cut'  or 
'reduced'  price  from  the  established  price  suffers  loss  of 
reputation  and  becomes  of  inferior  value  and  demand." 

It  was  further  alleged  that  for  the  purpose  of  protecting 
"its  trade  sales  and  business"  and  of  conserving  "its  good 
will  and  reputation,"  the  complainant  had  established  a 
method  "of  governing,  regulating,  and  controlling  the  sale 
and  marketing"  of  its  remedies,  which  is  thus  described  in 
the  bill: 

"Contracts  in  writing  were  required  to  be  executed  by  all 
jobbers  and  wholesale  druggists  to  whom  your  orator  sold  its 
aforesaid  remedies,  medicines,  and  cures,  of  the  following 
tenor  and  effect: 

' '  Consignment  Contract — Wholesale, 
"The  Dr.  MUes  Medical  Company. 
"This    agreement    made    by    and    between    The    Dr.    Miles 
Medical  Company,  a  corporation,  of  Elkhart,  Indiana,  here- 
after referred  to  as  the  proprietor,  and herein- 
after referred  to  as  the  consignee,  witnesseth : 

"That  the  said  proprietor  hereby  appoints  said  consignee 
one  of  its  wholesale  distributing  agents,  and  agrees  to  consign 
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to  siu'li  oonsipnci'  for  siilr  for  \ho  account  of  said  proprietor 
siicii  goods  of  its  manufacture  as  the  proprietor  may  deem 
necessary,  the  title  tlureto  and  |iroprrly  therein  to  he  and 
remain  in  the  proprietor  absolutely  until  sold  under  and  in 
aceordance  with  the  provisions  hereof,  and  all  unsold  goods 
to  hv  imnu'diatcly  returned  to  s^iid  pi-<i|irirt()r  on  demand  and 
the  cancelation  of  this  agreement.  Said  goods  to  be  invoiced 
to  consignee  at   tiie   following  prices: 

*' Medicines  of  wiiich  the  retail  price  is  $1,  $8  per  dozen. 

"Medicines  (if  any)  of  which  the  retail  price  is  50  cents,  $4 
per  dozen. 

"Medicines  of  which  tlie  retail  price  is  25  cents,  $2  per 
dozen. 

"Freight  on  all  orders,  the  invoice  price  of  which  amounts 
to  $100  or  more,  to  be  prepaid  by  the  proprietor;  otherwise, 
freight  to  be  paid  by  consignee. 

"Said  consignee  agrees  to  confine  the  sale  of  all  goods  and 
products  of  the  said  proprietor  strictly  to,  and  to  sell  only  to, 
the  designated  retail  agents  of  said  proprietor  as  specified  in 
lists  of  such  retail  agents  furnished  by  said  proprietor  and 
alterable  at  the  will  of  said  proprietor,  and  to  faithfully  and 
promptly  account  and  pay  to  the  proprietor  the  proceeds  of 
all  sales,  after  deducting  as  full  compensation  for  all  services, 
charges,  and  disbursements  a  commission  of  10  per  cent  of  the 
invoice  value,  and  a  further  commission  of  5  per  cent  on  the 
net  amount  of  each  consignment,  after  deducting  said  10  per 
cent  commission  on  all  advances  on  account  remitted  within 
ten  days  from  date  of  any  consignment,  it  being  agreed  be- 
tween the  parties  hereto  that  such  advances  shall  in  no  manner 
affect  the  title  to  such  goods,  which  title  shall  remain  in  the 
proprietor  as  if  no  such  advances  had  been  made ;  provided 
that  s*ich  advances  shall  be  repaid  to  said  consignee  shoidd 
the  said  proprietor  terminate  this  agreement  and  the  return 
of  any  unsold  goods  on  which  advances  have  been  made.  Said 
consignee  guarantees  the  payment  for  all  goods  sold  luider 
this  agreement,  and  agrees  to  render  a  full  account  and  remit 
the  net  proceeds  on  the  first  day  of  each  month  of  and  for 
the  sales  of  the  month  preceding.  Failure  to  nuiUe  such  ac- 
counting and  remittance  within  ten  days  from  the  first  of 
each  month  shall   render  the  whole  account    payable  and  sub- 
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ject  to  draft,  hut  tlie  proceeds  of  siicli  draft  shall  not  afToct 
the  title  of  any  unsold  f,'oods,  which  shall  remain  in  llie  pro- 
prietor until  actually  sold,  as  herein  provided. 

"It  is  further  agreed  that  the  consignee  shall  funiish  the 
proprietor  from  time  to  time  upon  demand  full  statements  of 
the  stock  of  goods  of  the  proprietor  on  hand  on  any  date 
specified,  and  that  a  failure  to  furnish  such  statements  within 
ten  days  from  date  of  such  demand  shall  be  a  sufTicient  cause 
for  the  cancelation  of  this  agreement,  and  a  demand  for  the 
return  of  the  consigned  goods. 

"It  is  further  agreed  that  the  proprietor  will  cause  each 
retail  package  of  its  goods  to  be  identified  by  a  number,  and 
said  consignee  hereby  agrees  to  furnish  the  said  proprietor 
full  reports  upon  proper  cards  or  blanks  furnished  by  said 
proprietor  of  the  disposition  of  each  dozen  or  fraction  of  such 
goods  by  means  of  the  identifying  numbers,  specifying  the 
names  and  addresses  of  the  retail  agents  to  whom  such  goods 
have  been  delivered  and  the  dates  of  such  delivery,  and  to 
send  such  reports  to  said  proprietor  at  least  semimonthly,  and 
at  any  other  time  on  the  request  of  said  proprietor. 

"It  is  understood  and  agreed  between  the  parties  hereto 
that  the  commissions  herein  specified  shall  not  be  considered 
as  earned  by  said  consignee  upon  any  goods  of  said  proprietor 
which  shall  have  been  delivered  to  dealers  not  authorized 
agents  of  said  proprietor,  as  per  list  of  such  agents,  or  upon 
any  goods  whose  disposition  by  said  consignee  shall  not  have 
been  properly  reported  as  herein  provided,  or  sold  at  prices 
less  than  the  prices  authorized,  and  that  said  consignee  shall 
not  credit  any  such  commissions  when  making  remittances  on 
consignment  account  provided  notice  has  been  given  by  said 
proprietor  that  such  commissions  are  unearned;  and  that  if 
such  unearned  commissions  have  been  deducted  by  said  con- 
signee in  making  advance  payments  or  monthly  remittances 
on  account,  they  shall  be  charged  back  to  said  consignee  and 
credited  and  paid  to  said  proprietor.  It  is  understood  that 
violation  or  uouobservance  of  any  provision  hereof  by  the 
consignee  shall  make  this  agreement  terminable  and  all  un- 
sold goods  returnable  at  the  option  of  the  proprietor. 

"It  is  agreed  that  the  goods  of  said  proprietor  shall  be  sold 
by  said  consignee  only  to  the  said  retail  or  wholesale  agents 
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of  said  proprietor,  as  per  list  funiislud,  at   not   less  thau  the 
followiii}?  prices,  to  wit : 

"Medieiiies  of  wliieli  the  ntail  price  is  $1,  $8  per  dozen, 

"Medicines  (if  any)  of  which  the  retail  price  is  50  cents,  $5 
per  dozen. 

"^ledicincs  of  which  the  retail  price  is  25  cents,  $2  per 
dozen. 

"Provided,  that  said  consignee  may  allow  a  cash  discount 
not  exceeding  1  per  cent,  if  paid  within  ten  days  from  date  of 
invoice,  and  that  when  sales  at  one  time  and  at  one  invoice 
amount  to  $15  or  more,  the  said  consignee  may  allow  3  per 
cent  trade  discount,  and  if  said  purchase  amounts  to  $50  or 
more,  5  per  cent  trade  discount,  all  without  cost  to  the  pro- 
prietor, and  if  such  $50  (piantity  shall  be  shipped  direct  to  the 
retail  i)urchaser  from  the  laboratory  of  said  i)roprietor,  on  tho 
order  from  said  wholesale  distributing  agent,  freight  will  be 
prepaid  by  tiu'  proprietor,  but  not  otherwise. 

"This  contract  will  take  effect  when  the  original,  duly 
signed  by  the  consignee,  has  been  received  and  accepted  by 
The  Dr.  Miles  Medical  Company,  at  Elkhart,  Indiana. 

"Done  under  our  hands ,  A.  D.  1*J07. 

"Fill  in  date  on  above  line. 

"The  Dr.  Miles  iMedical  Company. 
" ,  wholesale  dealer. 

"Sign  3our  name  on  above  line. 

"Original.     Return  in  inclosed  envelope." 

"And  written  contracts  were  required  with  all  retailers  of 
your  orator's  said  proprietary  remedies,  medicines,  and  cures, 
as  follows: 

"Retail   Agency  Contract. 
"The  Dr.  Miles  Medical  Company. 
"This  agreement  between  The  Dr.  Miles  Medical  Company 

of  Elkhart,  Indiana,  and ,  of , 

"Retailer's  name  on  above  line.     Town.     State, 
"hereinafter  referred  to  as  retail  agent,  witnesseth: 
"Appointed    Agent. 
"The  said  Dr.  Miles  Medical  Company  hereby  appoints  said 
retail  dealer  a.s  one  of  the   retail  distributing  agents  of  its 


TIIIO  SIIi;irMA.\   ANTI-Tin'ST  ACT  843 

proprietary  iiicdiciiies,  jiiid  a<,MTcs  tJial  said  rclail  agent  may 
purchase  the  |)i-o|)i-ie1ai'y  nu'dieines  iiiaiiut"aelured  hy  said  I)i-. 
JMiles  I\It'di('al  Company  (eaeli  retail  package  of  wliieli  the 
said  comi)ajiy  will  cause  to  be  identified  by  a  number)  at  the 
roHowiiig  pi'ices,  to  wit: 

"Wholesale   Prices. 

'■'l\Iedieincs  of  wliiidi  the  retail  price  is  $1,  $8  per  dozen. 

"iMedicines  of  which  tiie  i-etaii  price  is  50  cents,  $4  per 
dozen. 

"Medicines  of  which  tlie  retail  price  is  25  cents,  $2  per 
dozen. 

"Quantity  Discount. 

"Provided  tJuit  when  purchases  at  one  time  and  on  one 
invoice  amount  to  $15  (or  more),  wholesale  distributing  agents 
are  authorized  to  allow  3  per  cent  trade  discount;  if  such 
purchase  amounts  to  $50  (or  more)  5  per  cent  trade  discount 
will  be  allowed ;  and  if  such  $50  quantity  be  shipped  direct  to 
the  purchaser  from  the  la])oratory  of  said  Dr.  Miles  Medical 
Company  for  the  account  of  such  wholesale  agent,  freight  will 
be  prepaid,  but  not  otherwise. 

"Full  Price. 

"In  consideration  whereof  said  retail  agent  agrees  in  no 
case  to  sell  or  furnish  the  said  proprietary  medicines  to  any 
person,  firm,  or  corporation  whatsoever,  at  less  than  the  full 
retail  price  as  printed  on  the  packages,  without  reduction  for 
quantity;  and  said  retail  agent  further  agrees  not  to  sell  the 
said  proprietary  medicines  at  any  price  to  wholesale  or  retail 
dealers  not  accredited  agents  of  the  Dr.  Miles  ^ledical  Com- 
pany. 

"Violation. 

"It  is  further  agreed  between  the  parties  hereto  that  the 
giving  of  any  article  of  value,  or  the  making  of  any  concession 
by  means  of  tradiug  stamps,  cash  register  coupons,  or  other- 
wise, for  the  purpose  of  reducing  the  price  above  agreed 
upon,  shall  be  considered  a  violation  of  this  agreement,  and 
further  it  is  agreed  between  the  parties  hereto  that  the  Dr. 
Miles  Medical  Company  will  sustain  damage  in  the  sum  of 
twenty-five  dollars  ($25)  for  each  violation  of  any  provision 
of  this  agreement,  it  being  otherwise  impossible  to  fix  the 
measure  of  damage. 
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'"This  I'ontnu't  will  take  clTt'ct  wlicii  a  duplicati'  tlicrt'of, 
duly  sigiu'd  by  tin-  retail  af^ciit,  has  bocn  received  and  ap- 
proved l>y  The  Dr.  Mih^s  ("ompaiiy,  at  its  otVice  at  lOlkhart, 
Indiana. 

"Done  under  our  hands  ,  — ,   A.    D.    1!)07. 

"Fill   in   tlate  on   above  lino. 

"The   Dr.   Miles  Medical  Company. 

" ,   retail   dealer. 

"Sitrn  your  name  on  al)ove  line  in  ink. 

"To  Retail   Dealer: 

"Paste  printed  label,  pivin?  name  and  address,  that  your 
name  may  be  correctly  listed. 

"Duj)lieate.     Keep  for  reference." 

As  an  aid  to  the  maintenance  of  the  prices  thus  fixed,  the 
company  devised  a  system  for  tracing  and  identifying  through 
serial  numbers  and  cards,  each  wholesale  and  retail  package 
of  its  products. 

It  was  alleged  that  all  wholesale  and  retail  druggists,  "and 
all  dealers  in  proprietary  medicines,"  had  been  given  full 
opjiortunity,  without  discrimination,  to  sign  contracts  in  the 
form  stated,  and  that  such  contracts  were  in  force  between 
the  complainant  "and  over  four  hundred  jobbers  and  whole- 
salers and  twenty-five  thou.santl  retail  ilealers  in  proprietary 
medicines  in  the  United  States." 

The  defendant  is  a  Kentucky  cor])()rati(-ii  conducting  a 
wholesale  drug  business.  The  bill  alleged  that  the  defendant 
had  formerly  dealt  with  the  complainant,  and  had  full  knowl- 
edge of  all  the  facts  relating  to  tlu'  trade  in  its  medicines; 
that  it  had  been  retpiested,  and  refused,  to  enter  into  the 
wholesale  contract  required  by  the  eomplaiiumt ;  that  in  the 
city  of  Cincinnati,  Ohio,  where  the  defendant  eondueted  a 
wholesale  drug  store,  there  were  a  large  nund)er  of  wholesale 
and  retail  druggists  who  had  made  contracts  of  the  sort  de- 
scribed, with  the  complainant,  and  kept  its  medicines  on  sale 
I)ursuant  to  the  agreed  terms  and  conditions.  It  was  chai-ged 
that  the  defendant,  "in  combination  and  conspiraiy  with  a 
number  of  wholesale  and  retail  dealers  in  drugs  and  jiroprie- 
tary  medicines,  who  have  not  entered  into  said  wluilesale  and 
retail  contracts"  required  by  the  complainant's  system,  and 
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solely  Tor  the  purpose  of  selling'  the  remedies  to  dealers  "t(j 
be  advertised,  sold,  and  marketed  at  eut  rates,"  and  "to  thus 
attract  and  secure  custom  and  patronage  for  other  mcrciian- 
dise,  and  not  for  tlie  jiurpose  of  making  or  receiving  a  direct 
money  profit"  from  the  sales  of  the  remedies,  had  unlawfully 
and  fraudulently  procured  them  from  the  complainant's 
"wholesale  and  retail  agents"  by  means  "of  false  and  fraud- 
ulent rei)resentations  and  statements,  and  by  surreptitioas 
and  dishonest  methods,  and  by  persuading  and  inducing, 
directly  and  indirectly,"  a  violation  of  their  contracts. 

It  is  further  charged  that  the  defendant,  having  procured 
the  remedies  in  this  manner,  had  advertised  and  sold  them  at 
less  than  the  jobbing  and  retail  prices  established  by  the  com- 
plainant; and  that,  for  the  purpose  of  concealing  the  source  of 
supply,  the  identifying  serial  numbers,  which  had  been 
stamped  upon  the  labels  and  cartons,  had  been  obliterated  by 
the  defendant  or  by  those  acting  in  collusion  with  the  de- 
fendant, and  the  labels  and  cartons  had  been  mutilated,  thus 
rendering  the  list  of  ailments  and  directions  for  use  illegible, 
and  that  the  remedies  in  this  condition  were  sold  both  to  the 
wholesale  and  retail  dealers,  and  ultimately  to  buyers  for  use 
at  cut  rates. 

The  bill  prayed  for  an  injunction  restraining  the  defendant 
from  inducing  or  attempting  to  induce  any  party  to  any  of 
the  said  "wholesale  or  retail  agency  contracts"  to  "violate 
or  break  the  same,  or  to  sell  or  deliver  to  the  defendant,  or  to 
any  person  for  it,"  the  complainant's  remedies;  from  procur- 
ing or  attempting  to  procure  in  any  way  any  of  these  reme- 
dies from  wholesale  or  retail  dealers  who  had  executed  the 
contracts;  from  advertising,  selling,  or  offering  for  sale  the 
remedies  obtained  by  any  of  the  described  means  at  less  "than 
the  established  retail  price  thereof,"  or  to  dealers  Avho  had 
not  entered  into  contract  with  the  complainant ;  from  in  any 
way  obliterating,  mutilating,  removing,  or  covering  up  the 
labels  and  cartons  upon  the  bottles  containing  the  remedies, 
and  from  making  sales  without  such  labels  and  cartons,  and 
the  letter  press  and  numerals  thereon,  being  intact.  There 
was  also  a  prayer  for  an  accounting. 

The  defendant  demurred  to  the  bill  generally  for  want  of 
equity,  and  also  specially  to  that  portion  of  the  bill  which 
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rolat^'d   to   lilt'   inutilafion   ;uul   di'sf ruction   of   the    identifying; 
numbiM's  and  lalxds. 

Tlu'  I'irciiit  court  sustained  tlu'  demurrers  and  dismissed  tlic 
bill,  and  its  judgment  was  aflirmcd  by  tlic  oireuit  court  of 
appeals. 

MR.  JUSTICE  ITTT.nES.  after  making  the  above  statement, 
delivered  the  opinion  of  the  court  : 

The  complainant,  a  manufacturer  of  proprietary  medicines 
which  are  prepared  in  accordance  with  secret  formulas,  pre- 
scuts  by  its  bill  a  system,  carefully  devised,  by  which  it  seeks 
to  maintain  certain  jiriees  fixed  by  it  for  all  the  sales  of  its 
products,  both  at  wholesale  and  retail.  Its  purpose  is  to 
establish  minimum  prices  at  which  sales  shall  be  made  by  its 
vendees  and  by  all  subsequent  purchasers  who  traffic  in  its 
remedies.  Its  plan  is  thus  to  govern  directly  the  entire  trade 
in  the  medicines  it  manufactures,  embracing  interstate  com- 
merce as  well  as  commerce  within  the  state  respectively.  To 
accomplish  this  result  it  has  adopted  two  forms  of  restrictive 
agreements  limiting  trade  in  the  articles  to  those  who  become 
parties  to  one  or  the  other.  The  one  sort  of  contract,  known 
as  "Consignment  Contract — Wholesale,"  has  been  made  with 
over  four  hundred  jobbers  and  wholesale  dealers,  and  the 
other,  described  as  "Retail  Agency  Contract,"  with  twenty- 
five  tiiousand  retail  dealers  in  the  United  States. 

The  defendant  is  a  wholesale  drug  concern  which  has  re- 
fused to  enter  into  the  recjuired  contract,  and  is  charged  with 
procuring  medicines  for  sale  at  "cut  prices"  by  inducing 
those  who  have  made  the  contracts  to  violate  the  restrictions. 
The  complainant  invokes  the  established  doctrine  that  an 
actionable  wrong  is  committed  by  one  who  maliciously  inter- 
feres with  a  contract  between  two  parties,  and  induces  one 
of  them  to  break  that  contract,  to  the  injiiry  of  the  other, 
and  that,  in  the  absence  of  an  ade(|uate  remedy  at  law,  etpiit- 
able  relief  will  be  granted.  Angle  v.  Chicago,  St.  V.  M.  &  0. 
R.  Co.  151  U.  S.  1,  :{H  ]j.  cd.  f),". ;  I'.itterman  v.  Louisville  &  N. 
R.  Co.  207  U.  S.  20.1,  .VJ  !..  ed.  171.  12  \.  &  K.  Aini.  ('as.  (51)3. 

The  principal  (juestion  is  as  to  the  validity  of  the  restrictive 
agreements. 

I'reliujinarily  there  are  opj)osing  contentions  as  to  the  con- 
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struction  of  the  agreements,  or,  at  least,  of  that  made  with 
jobbers  and  whoh'sale  dealers.  The  eoiiiplainant  insists  that 
the  "consignment  contract"  contemplates  a  true  consignment 
for  sale  for  account  of  the  comi)lainant,  and  that  those  who 
make  sales  under  it  are  the  complainant's  agents,  and  not  its 
vendees.  The  court  below  did  not  so  construe  the  agreement, 
and  considered  it  an  effort  "to  disguise  the  wholesale  dealers 
in  the  mask  of  agency,  upon  the  theory  that  in  that  character 
one  link  in  the  system  for  the  suppression  of  the  'cut  rate' 
business  might  be  regarded  as  valid,"  and  that  under  this 
agreement  "the  jobber  must  be  regarded  as  the  general  owner, 
and  engaged  in  selling  for  himself,  and  not  as  a  mere  agent  of 
another."    90  C.  C.  A.  581. 

There  are  certain  allegations  in  the  bill  which  do  not  accord 
with  the  complainant's  argument.  Thus,  it  is  alleged  that  it 
"has  been  and  is  the  uniform  custom"  of  the  complainant 
"to  sell  said  medicines,  remedies,  and  cures  to  jobbers  and 
wholesale  druggists,  who  in  turn  sell  and  dispose  of  the  same 
to  retail  druggists  for  sale  and  distribution  to  the  ultimate 
purchaser  or  consumer."  And  in  setting  forth  the  form  of 
the  agreement  in  question  it  is  alleged  that  it  was  "required 
to  be  executed  by  all  jobbers  and  wholesale  druggists  to  whom 
your  orator  sold  its  aforesaid  remedies,  medicines,  and  cures." 
It  is  further  stated  that,  as  a  means  of  maintaining  "said  list 
of  prices,"  cards  bearing  serial  identifying  numbers  are  placed 
in  each  package  of  remedies  "sold  to  jobbers  and  wholesale 
druggists."  But  it  is  also  alleged  in  the  bill  that  under  the 
provisions  of  the  contract  the  title  to  the  medicines  remained 
in  the  complainant  "until  actual  sale  in  good  faitli  to  retail 
dealer,  as  therein  provided." 

Turning  to  the  agreement  itself,  we  find  that  it  purports 
to  appoint  the  party  with  whom  it  is  made  one  of  the  com- 
plainant's "wholesale  distributing  agents,"  and  it  is  agreed 
that  the  complainant,  as  proprietor,  shall  consign  to  the  agent 
"for  sale  for  the  account  of  said  proprietor"  such  goods  as 
it  may  deem  necessary,  "the  title  thereto  to  remain  in  the 
proprietor  absolutely  until  sold  under  and  in  accordance  with 
the  provisions  hereof,  and  all  unsold  goods  to  be  immediately 
returned  to  said  proprietor  on  demand  and  the  cancelation  of 
this  agreement."     The  goods  are  to  be  invoiced  to  the  con- 
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signco  nt  stated  prices,  which  an'  thr  s.inu'  ;is  the  luinirmun 
prices  at  wliich  the  eonsL^iue  is  alh)\ve(l  to  sell,  it  is  also 
apreed  that  the  eonsignee  shall  "  fait li fully  and  promptly 
account  and  \)i\y  to  tlie  proprietor  llif  pnicccds  of  all  sales, 
after  dedweting  as  fidl  compensation  ...  a  commi.ssion 
of  10  per  cent  of  the  invoice  value,  and  a  fiirthei-  commission 
of  f)  per  cent  on  the  net  amount  of  each  consignment  after 
deducting  tlie  said  10  per  cent  commission  on  all  advances  on 
actount  remitted  within  ten  days  from  the  date  of  any  con- 
signment," such  advances,  however,  not  to  affect  the  title  to 
the  goods,  and  to  be  repaid  should  the  agreement  be  ter- 
minated and  unsold  goods,  on  whicli  advances  had  been  made, 
be  returned.  The  consignee  guarantees  payment  for  all  goods 
sold,  and  promises  "to  render  a  full  account  and  remit  the 
net  proceeds  on  the  first  day  of  each  month  of  and  for  the 
sales  of  the  month  preceding." 

The  consignee  agrees  "to  sell  only  to  the  designated  retail 
agents  of  said  proprietor,  as  specified  in  lists  of  such  retail 
agent.s  furnished  by  said  proprietor,  and  alterable  at  the  will 
of  said  proprietor."  A  further  provision  permits  sales  "only 
to  the  said  retail  or  wholesale  agents  of  said  proprietor,  as  per 
list  furnished."  Xo  time  is  fixed  for  the  duration  of  the 
agreement. 

It  is  urged  that  the  additional  commission  of  5  per  cent  is 
to  induce,  througii  the  guise  of  "ativauces, "  payment  for  the 
goods  before  sales  are  made,  and  that  unsold  goods  are  to  be 
returned  only  on  the  complainant's  demand  and  the  cancel- 
ation of  the  agreement.  Uut  the  consignee  is  not  bound  to 
make  these  "advances,"  and  it  is  distinctly  provided  that  he 
shall  not  ac(|uire  title  by  making  tliciii.  It  is  also  said  that 
the  consignee  may  sell  at  prices  higher  tlian  those  listed,  but 
he  is  bound  by  the  agreement  to  account  for  "the  proceeds 
of  all  sales,"  less  the  stipulated  commissions.  Nor  is  the 
provision  as  to  the  time  for  accounting  and  remittance  of  lU't 
proceeds  to  be  regarded  as  inconsistent  with  agency,  in  tlu^ 
absence  of  a  showing  that,  in  the  actual  transactions  and 
accounts,  the  consignee  was  treated  as  selling  on  his  own 
behalf  and  paying  as  purchaser. 

If,  however,  wc  consider  the  "consignment  contract"  as 
one  which  in  legal  efTect  provides  for  consignments  of  goods 
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to  be  sold  hy  an  agent  foi*  liis  priiieipal's  aecoiint,  and  that 
the  tenor  of  the  agreement,  as  set  forth,  must  be  taken  to 
override  the  inconsistent  general  allegations  to  which  we  have 
referred,  this  alone  would  not  be  sufficient  to  sup[Jort  the  bill. 
The  bill  charges  that  the  defendant  has  unlawfully  and 
fraudulently  procured  the  proprietary  medicines  from  the 
complainant's  "wholesale  and  retail  agents"  in  violation  of 
their  contracts.  But  it  does  not  allege  that  the  goods  procured 
by  the  defendant  from  "wholesale  agents"  were  goods  con- 
signed to  the  latter  for  sale.  The  description  "wholesale 
agent"  refers  to  those  who  have  signed  the  "consignment 
contract."  This  contract,  however,  permits  one  "wholesale 
agent"  to  sell  to  another  "wholesale  agent."  For  all  that 
appears,  the  goods  procured  by  the  defendant  may  have  been 
purchased  by  the  defendant's  vendors  from  other  wholesale 
agents.  The  bill  avers  that  prior  to  the  introduction  of  the 
described  system,  the  defendant,  a  wholesale  house,  had  dealt 
in  the  remedies,  and  had  purchased  them  from  the  complain- 
ant and  from  "wholesale  druggists  and  jobbers."  There  is 
nothing  iu  the  bill  which  is  inconsistent  w-ith  such  an  actual 
course  of  dealing,  permitted  by  the  agreement  itself,  with 
respect  to  the  wholesale  dealers  who  have  signed  it.  But  the 
goods  which  one  wholesale  agent  purchased  from  another 
wholesale  agent  would  not  be  held  for  sale  as  consigned  goods 
belonging  to  tlie  complainant,  and  to  be  accounted  for  as  such; 
and  their  sale  by  the  wholesale  dealer,  w^ho  had  acquired  title, 
would  be  made  for  his  own  account,  and  not  for  that  of  the 
compIaLnaut.  The  allegations  of  the  bill  and  the  plain  pur- 
pose of  the  system  of  contracts  do  not  permit  the  conclusion 
that  it  was  intended  that  wholesale  dealers  purchasing  goods 
in  this  way  should  be  free  to  sell  to  anyone  at  any  price. 
Evidently  it  was  not  contemplated  that  the  restrictions  of  the 
system  should  be  escaped  in  such  a  simple  manner.  But  if  the 
restrictions  of  the  "consignment  contract"  as  to  prices  and 
vendees  are  to  be  deemed  to  apply  to  the  sale  of  goods  which 
one  wholesale  dealer  has  purchased  from  another,  it  is  evident 
that  the  validity  of  the  restrictions  in  this  aspect  must  be 
supported  on  some  other  ground  that  that  such  sale  is  made 
by  the  wholesale  dealer  as  the  agent  of  the  complainant.    The 
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case  prrstMifcd  l>y  the  bill  cannot  properly  be  regarded  as  one 
for  rcdiiciii';  hrrach  of  trust   by  an  ajjcnt. 

Tlu'  otiur  form  of  t-ontract  adopted  l)y  tlie  eoinplainant, 
while  tleseribed  as  n  "retail  aj^eney  contract,"  is  clearly  an 
agreement  looking  to  sale,  and  not  to  agency.  Tlu-  so-called 
"retail  ajjents"  are  not  a^jents  at  all,  either  of  tin-  com])Iainant 
or  of  its  consignees,  bnt  are  contemplated  pnrchasei-s  who  buy 
to  sell  a^'ain;  that  is.  retail  dealers.  It  is  aj^reed  that  they 
may  purchase  the  medicines  mainifactured  by  the  comjilaiuant 
at  stated  prices.     There  follows  this  stipulation: 

"In  consideration  whereof  said  r<tail  a^'cnt  af,'rees  in  no 
ease  to  SidI  or  furnish  the  said  proprietary  medicines  to  any 
jierson,  firm,  or  cori)oration  whatsoever  at  less  than  tiic  full 
retail  price  as  printed  on  the  packages,  without  reduction  for 
quantity;  and  said  retail  agent  further  agrees  not  to  sell  the 
said  proj)rietary  medicines  at  any  price  to  wholesale  or  retail 
dealers  not  accredited  agents  of  the  Dr.  Miles  ^Medical  Com- 
pany." 

It  will  be  noticed  that  the  "retail  agents"  are  not  forbidden 
to  sell  citiier  to  wholesale  or  retail  dealers  if  these  are  "accred- 
ited agent.s"  of  the  complainant,  that  is,  if  the  dealers  have 
signed  either  of  the  two  contracts  the  complainant  requires. 
But  the  restriction  is  intended  to  apply  whether  the  retail 
dealers  have  boiight  the  goods  from  those  who  held  under 
consignment  or  from  other  dealers,  wholesale  or  retail,  who 
had  purchased  them.  And  in  whi(di  way  the  "retail  agents" 
who  sup[)lied  the  medicine  to  the  defendant  had  bought  theiu 
is  not  shown. 

The  bill  asserts  complainant's  "right  to  maintain  and  pre- 
serve the  aforesaid  system  and  method  of  contracts  and  sales 
adopt^'d  and  establi.slied  by  it."  It  is.  as  we  have  seen,  a 
system  of  interlocking  restrictions  by  wliicli  the  complainant 
seeks  to  control  not  merely  the  prices  at  which  its  agents  may 
soil  its  products,  but  the  prices  for  all  sales  by  all  dealers  at 
wholesale  or  retail,  whether  purcha.sers  or  subpurcdiasers,  and 
thus  ti)  fix  the  amount  whicli  the  consumer  shall  pay,  elim- 
inating all  compi'tition.  The  es.sential  features  of  such  a 
system  are  thus  described  by  Mr.  Justice  Lurton  (then  circuit 
judgej,  in  the  ojiinion  of  the  circuit  court  of  appeals  in  the 
caiic  of  John  I).  Park  ic  Sons  Co.  v.  Ilartnum,  12  L.  R.  A.  (N.  S.) 
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on  page  147,  82  C.  C.  A.  1;j8:  "Tlic  coiitiactiii^  wholesalers 
or  jobbers  covenant  that  they  will  sell  to  no  oih'  who  does  not 
come  with  complainant's  license  to  buy,  and  that  they  will  not 
sell  below  a  niininiuin  price  dictated  by  complainant.  Next, 
all  competition  between  retailers  is  destroyed,  for  each  such 
retailer  can  obtain  his  supply  only  by  signing  one  of  the 
uniform  contracts  prepared  for  retailers,  whereby  he  coven- 
ants not  to  sell  to  anyone  who  proposes  to  sell  again  unless 
the  buyer  is  authorized  in  writing  by  the  complainant,  and 
not  to  sell  at  less  than  a  standard  price  named  in  the  agree- 
ment. Thus  all  room  for  competition  between  retailers,  who 
supply  the  public,  is  made  impossible.  If  these  contracts  leave 
any  room  at  any  point  of  the  line  for  the  usual  play  of  com- 
petition between  the  dealers  in  the  product  marketed  by 
complainant,  it  is  not  discoverable.  Thus  a  combination  be- 
tween the  manufacturer,  the  wholesalers,  and  tlie  retailers, 
to  maintain  prices  and  stifle  competition,  has  been  brought 
about." 

That  these  agreements  restrain  trade  is  obvious.  That, 
having  been  made,  as  the  bill  alleges,  with  "most  of  the  job- 
bers and  wholesale  druggists  and  a  majority  of  the  retail 
druggists  of  the  country,"  and  having  for  their  purpose  the 
control  of  the  entire  trade,  they  relate  directly  to  interstate 
as  well  as  intrastate  trade,  and  operate  to  restrain  trade  or 
commerce  among  the  several  states,  is  also  clear.  Addyston 
Pipe  &  Steel  Co.  v.  United  States,  175  U.  S.  211,  44  L.  ed.  136; 
E.  Bement  &  Sons  v.  National  Harrow  Co.  186  U.  S.  92,  46  L. 
ed.  1069;  W.  W.  Montague  &  Co.  v.  Lowry,  193  U.  C.  38,  48 
L.  ed.  608 ;  Swift  &  Co.  v.  United  States,  196  U.  S.  375,  49  L. 
ed.  518. 

But  it  is  insisted  that  the  restrictions  are  not  invalid  either 
at  common  law  or  under  the  act  of  Congress  of  July  2,  1890, 
chap.  647,  26  Stat,  at  L.  209,  U.  S.  Comp.  Stat.  1901,  p.  3200, 
upon  the  following  grounds,  which  may  be  taken  to  embrace 
the  fundamental  contentious  for  the  complainant:  (1)  That 
the  restrictions  are  valid  because  they  relate  to  proprietary 
medicines  manufactured  under  a  secret  process;  and  (2)  that, 
apart  from  this,  a  manufacturer  is  entitled  to  control  the 
prices  on  all  sales  of  his  o%vn  products. 

First.  The  first  inquiry  is  whether  there  is  any  distinction, 
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with  respect  to  such  restrictions  as  arc  In  re  presented,  be- 
tween the  case  of  an  article  manufactuird  hy  the  owner  of  a 
secret  process  and  that  of  one  produced  under  yrdinary  con- 
ditions. The  coniphiinant  urges  an  analo<jy  to  ri^'ht  secured 
by  letters  j)atent.  E.  Henient  &  Sons  v.  National  Harrow  Co. 
186  U.  S.  70.  4G  L.  ed.  KCkS.  In  the  case  cited,  tlure  were 
licenses  for  the  manufacture  and  sale  of  articles  covered  by 
letters  patent,  with  stijiulations  as  to  the  prices  at  which  the 
licensee  should  sell.  Tlu'  court  said,  referring  to  the  act  of 
July  2,  181)0  (p.  92) :  "Hut  that  statute  clearly  does  not  refer 
to  tljat  kind  of  a  restraint  of  interstate  commerce  which  may 
arise  from  ivasonable  and  legal  conditions  imposed  upon  the 
assignee  or  licensee  of  a  patent  by  the  owner  thereof,  restrict- 
ing the  terms  upon  which  the  article  may  be  used  and  the 
price  to  be  demandi'd  therefor.  Such  a  construction  of  the 
act  we  have  no  doubt  was  never  contemplated  by  its  framers. " 

Hut  whatever  rights  the  patentee  may  enjoy  are  derived 
from  statutoiy  grant  under  the  authority  conferred  by  the 
Constitution.  This  grant  is  based  upon  public  considerations. 
The  pur7)ose  of  the  patent  law  is  to  stimulate  invention  by 
protecting  inventors  for  a  fixed  time  in  the  advantages  that 
may  be  derived  from  exclusive  manufacture,  use,  and  sale. 
As  was  said  by  Chief  Justice  Marsii.vll  in  Grant  v.  Kaymond, 
6  Pet.,  pp.  241-243,  8  L.  ed.  384,  385:  "It  is  the  reward  stip- 
ulated for  the  advantages  derived  by  the  public  for  the  exer- 
tions of  tJic  individual,  and  is  intended  as  a  stimulus  to  those 
exertions.  .  .  .  The  public  yields  nothing  which  it  has 
not  agreed  to  yield ;  it  receives  all  \^ieh  it  has  contracted  to 
receive.  The  full  benefit  of  the  discovery,  after  its  enjoyment 
by  the  discoverer  for  fourt^'cn  years,  is  preserved ;  and  for 
his  exclusive  enjo>Tnent  of  it  during  that  time  the  public  faith 
is  pledgeil.  .  .  .  The  great  object  and  inti-ntion  of  the 
act  is  to  secure  to  the  public  the  advantages  to  be  derived 
from  the  discoveries  of  individuals,  and  the  means  it  employs 
are  the  compensation  made  to  those  individuals  for  the  time 
and  labor  devoted  to  the.si-  discoveries,  by  the  exclusive  right 
to  make,  uw,  and  sell  the  things  discovered  for  a  limited 
time." 

The  complainant  has  no  statutory  grant.  So  far  as  appears, 
there  are  no  letters  patent  relating  to  the  remedies  in  (pn'stion. 
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The  complainant  has  not  seen  fit  to  make  the  diselosuro  re- 
(|iiir('(l  by  the  statute,  and  tlius  to  scfurc  the  j)rivilL'^cK  it 
confers.  Its  case  lit-s  outside  the  ptdicies  of  the  patent  law, 
and  tii(!  extent  of  the  ri^dit  whicli  that  hiw  secures  is  not  here 
involved  or  detei'tninc.'d. 

The  complainant  relics  upon  the  ownership  of  its  secret 
process  and  its  rijjhts  are  to  be  determined  aeeordinply.  Any- 
one may  use  it  who  fairly,  by  analysis  and  ex{)(.'riment,  dis- 
covers it.  lUit  the  comi)laiiiant  is  entitled  to  be  protected 
against  invasion  of  its  rights  in  tlie  j^rocess  by  fraud  or  by 
breach  of  trust  or  contract.  Tabor  v.  lloft'man,  118  N.  Y.  36, 
16  Am.  St.  Rep.  740;  Chadwick  v.  Covell,  151  Mass.  190,  6 
L.  R.  A.  8:39,  21  Am.  St.  Rep.  442.  The  .secret  process  may  be 
the  subject  of  confidential  communication  and  of  sale  or  license 
to  use  with  restrictions  as  to  territory  and  prices.  F'owle  v. 
Park,  131  U.  S.  88,  33  L.  ed.  67.  A  similar  principle  obtains 
with  respect  to  the  confidential  communication  of  (piotations 
collected  by  a  board  of  trade.  Board  of  Trade  v.  Christie 
Grain  &  Stock  Co.  198  U.  S.  236,  49  L.  ed.  1031. 

Here,  however,  the  (luestion  concerns  not  the  process  of 
manufacture,  but  the  manufactured  product, — an  article  of 
commerce.  The  complainant  has  not  communicated  its  process 
in  trusl,  or  under  contract,  or  executed  a  license  for  the  use 
of  the  process  with  restrictions  as  to  the  maiuifacturer  and 
sale  by  the  licensee  to  whom  the  communication  is  made.  The 
complaiiuint  has  retained  its  secret,  which  apparently  it  be- 
lieves to  be  undiscoverable.  Whether  its  remedies  are  sold  or 
unsold,  whether  the  restrictions  as  to  future  sales  are  valid 
or  invalid,  the  complainant's  secret  remains  intact.  That  the 
complainant  may  rightfully  object  to  attempts  to  discover  it 
by  fraudulent  means,  or  to  a  breach  of  trust  or  contract  relat- 
ing t^  the  process,  does  not  retiuire  the  conclusion  that  it  is 
entitied  to  establish  restrictions  with  respect  to  future  sales 
by  those  who  purchase  its  manufactured  product.  It  is  said 
that  the  remedies  "embody"  the  secret.  It  would  be  more 
correct  to  say  that  they  are  manufactured  according  to  the 
secret  process,  and  do  not  constitute  a  communication  of  it. 
It  is  also  urged  that,  as  the  process  is  secret,  no  one  else  can 
manufacture  the  article.  But  this  argument  rests  on  monop- 
oly of  production,  and  not  on  the  secrecy  of  the  process  or  the 
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particninr  fiu't  that  iii;i,\  t(nir('r  lliat  monopoly.  It  implies 
that  if,  for  any  ri-asoii,  monopoly  of  production  exists,  it 
carries  with  it  the  right  to  control  the  entire  Iraile  of  the 
produei'd  artii'Ie,  and  to  prevent  any  competition  that  other- 
wise might  arise  between  wholesale  and  retail  dealers.  The 
l)rinciple  would  not  be  limited  to  secret  processes,  but  would 
extend  to  goods  manufaetured  by  anyone  who  secureil  control 
of  the  source  of  sujjply  of  a  necessary  raw  material  or  in- 
gredient. I'.ut,  because  there  is  monopoly  of  production,  it 
certainly  cannot  be  said  that  thert'  is  no  public  interest  iu 
maintaining  freedom  of  trade  with  rt'si)ect  to  future  sales 
after  the  article  has  been  placed  on  the  market  and  the  pro- 
ducer has  parted  with  his  title.  i\Ioreover,  eveiy  manufac- 
turer, before  sale,  controls  the  articles  he  makes.  With  respect 
to  these,  he  has  the  rights  of  ownership,  and  his  dominion  does 
not  depend  upon  whether  tlie  process  of  manufacture  is  known 
or  unknown,  or  upon  any  special  advantage  he  nuiy  possess 
by  reason  of  location,  materials,  or  efficiency.  The  fad  that 
the  market  may  not  be  sui)plied  with  the  particular  article 
unless  he  produces  it  is  a  practical  conse(iuence  which  does 
not  enlarge  his  right  of  i)roperty  in  what  he  does  produce. 

If  a  manufacturer,  in  the  absence  of  statutory  privilege, 
has  the  control  over  the  sales  of  the  manufactured  article 
which  the  complainant  here  contends,  it  is  not  because  the 
process  of  nuinufacture  is  kept  secret.  In  this  resjtect.  the 
maker  of  so-called  proprietary  medicines,  unpatented,  stands 
on  no  diflferent  footing  from  that  of  other  manufacturers.  The 
fact  that  the  article  is  represented  to  be  curative  in  its  proper- 
ties does  not  justify  a  restriction  of  trade  which  would  be 
unlawful  as  to  compositions  designed  for  other  purposes. 

Second.  We  come,  then,  to  the  second  (piestion, — whether 
the  complainant,  irrespective  of  the  secrecy  of  it»s  i)rocess,  is 
entitled  to  maintain  the  restrictions  by  virtue  of  the  fact  that 
they  relate  to  products  of  its  own  manufacture. 

The  basis  of  the  argument  appears  to  l)e  that,  as  the  manu- 
facturer may  make  and  sell,  or  not,  as  he  chooses,  he  may 
afli-x  conditions  as  to  the  use  of  the  article  or  as  to  the  prices 
at  which  purchasers  may  dispose  of  it.  The  propriety  of  the 
restraint  is  sought  to  bi'  derived  from  the  liberty  of  the  jtro- 
ducer. 
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Ilut  because  a  iiianufactunT  is  not  Ixiuiul  to  make  or  sell, 
it  does  not  follow  in  case  of  sales  aetually  made  he  may 
impose  upon  purchasers  every  sort  of  restriction.  Thus,  a 
general  restraint  upon  alienation  is  ordinarily  invalid.  "TIk; 
right  of  alienation  is  one  of  the  essential  incidents  of  a  right 
of  general  property  in  movables,  and  restraints  upon  aliena- 
tion have  been  generally  regarded  as  obno.xious  to  public 
policy,  which  is  best  subserved  by  great  freedom  of  traffic  in 
such  things  as  pass  from  hand  to  hand.  General  restraint  in 
tlie  alienation  of  articles,  things,  chattels,  except  when  a  very 
special  kind  of  property  is  involved,  such  as  a  slave  or  an 
heirloom,  have  been  generally  held  void.  'If  a  man,'  says 
Lord  Coke,  in  2  Coke  on  Littleton,  §  360,  'be  possessed  .  .  . 
of  a  horse  or  of  any  other  chattel,  real  or  personal,  and  give 
or  sell  his  whole  interest  or  property  therein,  upon  condition 
that  the  donee  or  vendee  shall  not  alien  the  same,  the  same  is 
void,  because  the  whole  interest  and  property  is  out  of  him, 
so  as  he  hath  no  possibility  of  a  reverter;  and  it  is  against 
trade  and  traffic  and  bargaining  and  contracting  between 
man  and  man.'  "  John  D.  Park  &  Sons  Co.  v.  Ilartmau,  12 
L.  R.  A.  (N.  S.)  146,  82  C.  C.  A.  158.  See  also  Gray,  Restramts 
on  Alienation  of  Property,  §§  27,  28. 

Nor  can  the  manufacturer  by  rule  and  notice,  in  the  absence 
of  contract  or  statutory  right,  even  though  the  restriction  be 
known  to  purchasers,  fix  prices  for  future  sales.  It  has  been 
held  by  this  court  that  no  such  privilege  exists  under  the 
copyright  statutes,  although  the  owner  of  the  copyright  has 
the  sole  right  to  vend  copies  of  the  copyrighted  production. 
Bobbs-Merrill  Co.  v.  Straus,  210  U.  S.  339,  52  L.  ed.  1086. 
There  the  court  said  (p.  351)  :  "The  owner  of  the  copyright 
in  this  case  did  sell  copies  of  the  book  in  quantities  and  at  a 
price  satisfactory  to  it.  It  has  exercised  the  right  to  vend. 
What  the  complainant  contends  for  embraces  not  only  the 
right  to  sell  the  copies,  but  to  qualify  the  title  of  a  future 
purchaser  by  the  reservation  of  the  right  to  have  the  remedies 
of  the  statute  against  an  infringer  because  of  the  printed 
notice  of  its  purpose  so  to  do  unless  the  purchaser  sells  at  a 
price  fixed  in  the  notice.  To  add  to  the  right  of  exclusive 
sale  the  authority  to  control  all  future  retail  sales,  by  a  notice 
that  such  sales  must,  be  made  at  a  fixed  sum,  would  give  a 
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right  not  inchult'cl  in  tlu'  terms  of  the  statute,  and,  in  our 
view,  extend  its  operation,  by  eons!  met  ion,  beyond  its  mean- 
ing, when  interpreted  \\\\\\  a  view  to  ascertaining'  tlie  legis- 
lative intent  in  its  enaetnu'iit."  It  will  hardly  be  eontended, 
with  rospeet  to  siieh  a  matter,  that  the  manul'aeturi'r  of  un 
article  of  commerce  not  protected  by  any  statutory  grant  is 
in  any  better  ejus*'.  See  Taddy  &  Co.  v.  Sterious  &,  Co.,  [11)04] 
1  Ch.  :{54:  MeC.ruther  v.  I'iteher.  [1004]  2  Ch.  :{()(; ;  (Jarst  v. 
Hall  &  L.  Co..  17:i  Mass.  588,  55  L.  U.  A.  (l.:i.  Wliatcv.r  ri^dit 
the  manufacturer  may  have  to  project  his  control  bi'yond  his 
own  sales  must  depend  not  upon  an  iidierent  power  incident 
to  production  and  oi'i^'inal  ownershij),  but  upon  agreement. 

With  respect  to  contracts  in  restraint  of  trade,  the  earlier 
doctrine  of  the  common  law  has  been  substantially  moditied  iu 
adaptation  to  modeni  conditions.  But  the  public  interest  is 
still  tile  first  consideration.  To  sustain  the  restraint,  it  must 
be  found  to  be  reasonable  both  with  respect  to  the  public  and 
to  the  parties,  and  that  it  is  limited  to  what  is  fairly  necessary, 
in  the  circumstances  of  the  particular  case,  for  the  protection 
of  the  covenantee.  Otherwise  restraints  of  trade  are  void  as 
against  public  policy.  As  was  said  by  this  court  in  Gibbs  v. 
Consolidated  Gas  Co.,  130  U.  S.  409,  32  L.  ed.  984:  "The 
decision  in  Mitchel  v.  Reynolds,  1  P.  Wms.  181,  s.  c.  1  Smith, 
Lead.  Cas.  7th  Eng.  ed.  407 ;  8th  Am.  ed.  756,  is  the  foundation 
of  the  rule  in  relation  to  the  invalidity  of  contracts  in  restraint 
of  trade,  but  as  it  was  made  under  a  condition  of  things  and 
a  state  of  society  different  from  those  which  now  prevail,  the 
rule  laid  down  is  not  regarded  as  inflexible,  and  has  been 
considerably  modified.  Public  welfare  is  first  considered,  and 
if  it  be  not  involved,  and  the  restraint  upon  one  party  is  not 
greater  than  protection  to  the  other  party  recjuires,  the  con- 
tract may  be  sustained.  The  (jucstion  is  whether,  under  the 
particular  circumstances  of  the  case  and  tlie  nature  of  the 
particular  contract  involved  in  it,  the  contract  is,  or  is  not, 
unreasonable.  Hou.sillon  v.  Kousillon,  L.  \\.  14  Ch.  Div.  351; 
Leather  Cloth  Co.  v.  Lorsont,  L.  R.  9  Kc].  .{4.')." 

"The  true  view  at  the  present  time,"  said  Lord  Macnaoii- 
TEN  in  Nordenfelt  v.  Maxim  Nonh-nfelt  (Juns  &  Amnmnition 
Co.,  (1H941  A.  C.  p.  565,  6  Kng.  Rul.  Cas.  413,  "I  think,  is  this: 
Tin-  iiiibiic  have  an  intrrest   in  every  per.son's  carrying'  on  his 
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trade  freely:  so  has  the  individual.  All  interference  with 
individual  liberty  of  action  in  trading,  and  all  restraints  of 
trade  of  themselves,  if  there  is  nothing  more,  are  contrary  to 
public  ])olicy,  and  therefore  void.  That  is  the  general  rule. 
But  there  are  exceptions:  restraints  of  trade  and  interference 
with  individual  liberty  of  action  may  be  justified  by  the  sjjecial 
circumstances  of  a  particular  case.  It  is  a  sulTicient  justifica- 
tion, and  indeed  it  is  the  only  justification,  if  the  restriction 
is  reasonable, — reasonable,  that  is,  in  reference  to  the  interests 
of  the  parties  concerned,  and  reasonable  in  reference  to  the 
interests  of  the  public,  so  framed  and  so  guarded  as  to  afford 
adecjuate  protection  to  the  party  in  whose  favor  it  is  imposed, 
while  at  the  same  time  it  is  in  no  way  injurious  to  the  public." 

The  present  case  is  not  analogous  to  that  of  a  sale  of  good 
will,  or  of  an  interest  in  a  business,  or  of  the  grant  of  a  right 
to  use  a  i)rocess  of  manufacture.  The  complainant  has  not 
parted  with  any  interest  in  its  business  or  instrumentalities  of 
production.  It  has  conferred  no  right  by  virtue  of  which 
purchasers  of  its  products  may  compete  with  it.  It  retains 
complete  control  over  the  business  in  which  it  is  engaged, 
manufacturing  what  it  pleases  and  fixing  such  prices  for  its 
own  sales  as  it  may  desire.  Nor  are  we  dealing  with  a  single 
transaction,  conceivably  unrelated  to  the  public  interest.  The 
agreements  are  designed  to  maintain  prices  after  the  com- 
plainant has  parted  with  the  title  to  the  articles,  and  to  pre- 
vent competition  among  those  who  trade  in  them. 

The  bill  asserts  the  importance  of  a  standard  retail  price, 
and  alleges  generally  that  confusion  and  damage  have  resulted 
from  sales  at  less  than  the  prices  fixed.  But  the  advantage  of 
established  retail  prices  primarily  concerns  the  dealers.  The 
enlarged  profits  which  would  result  from  adherence  to  the 
established  rates  would  go  to  them,  and  not  to  the  complain- 
ant. It  is  through  the  inability  of  the  favored  dealers  to 
realize  these  profits,  on  account  of  the  described  competition, 
that  the  complainant  works  out  its  alleged  injury.  If  there  be 
an  advantage  to  the  manufacturer  in  the  maintenance  of  fixed 
retail  prices,  the  question  remains  whether  it  is  one  which  he 
is  entitled  to  secure  by  agreements  restricting  the  freedom  of 
trade  on  the  part  of  dealers  who  own  what  they  sell.  As  to 
this,   the   complainant   can   fare   no   better   with   its   plan   of 
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idt'iiticnl  contracts  tluui  ccMild  the  dealers  tlieiusclvcs  if  tliey 
fonueil  a  combination  and  endeavored  to  establisli  the  same 
restrictions,  and  thus  to  achieve  the  same  result,  by  agree- 
ment with  each  other.  If  the  immediate  advantaj^e  tliey  would 
thus  obtain  would  not  l>e  sullieient  to  sustain  sucii  a  direct 
agreement,  the  asserted  ulterior  bciielit  to  the  complainant 
cannot  be  regarded  as  suHieient  to  supp<>i-t   its  system. 

Hut  agreements  or  cond)inations  between  dealers,  having 
for  their  sole  purpose  the  destruction  of  competition  and  the 
fixing  of  prices,  are  injurious  to  the  public  interest  and  void. 
They  are  not  saved  by  the  advantages  which  the  participants 
expect  to  derive  from  the  enhanced  price  to  the  consumer. 
Peoi)le  V.  Sheldon,  1:51)  N.  Y.  2rjl,  2:\  L.  R.  A.  221.  :}6  Am.  St. 
Rep.  GOO;  Judd  v.  Harrington,  139  N.  Y.  li).');  People  v.  Milk 
Exch.  145  X.  Y.  267,  27  L.  R.  A.  4M,  45  Am.  St.  Rep.  609; 
United  States  v.  Addystone  Pipe  &  Steel  Co.  46  L.  R.  A.  122, 
2.0  C.  C.  A.  141,  54  U.  S.  App.  723,  on  appeal  175  U.  S.  211, 
41  L.  ed.  i;}6;  W.  W.  Montague  &  Co.  v.  Lowry,  193  U.  S. 
38,  48  L.  ed,  608;  Chapin  v.  P.rown  Bros.  83  Iowa,  156,  12 
L.  R.  A.  428,  32  Am.  St.  Rep.  297;  Craft  v.  McCououghy,  79 
111.  346,  22  Am.  Rep.  171 ;  W.  11.  Hill  Co.  v.  Gray  &  Worcester, 
—Mich.—,  30  L.  R.  A.  (N.  S.)  327. 

The  complainant's  plan  falls  within  the  principle  which 
condemns  contracts  of  this  class.  It,  in  effect,  creates  a  com- 
bination for  the  prohibited  purposes.  No  distinction  can 
properly  be  made  by  reason  of  the  pai-ticular  character  of  the 
commodity  in  (jucstion.  It  is  not  entitled  to  special  privilege 
or  immunity.  It  is  an  article  of  commerce,  and  the  rules  con- 
cerning the  freedom  of  trade  must  be  held  to  apjily  to  it. 
Nor  does  the  fact  that  the  margin  of  freedom  is  reduced  by 
the  control  of  pioduelion  make  tlu>  protection  of  what  re- 
mains, in  sucdi  a  ease  a  negligibh'  matter.  And  where  com- 
modities have  passed  into  the  channels  of  trade  and  are  owned 
by  dealers,  the  validity  of  agreements  to  prevent  competition 
and  to  maintain  prices  is  not  to  be  determined  by  the  eircum- 
Ktanee  whether  they  were  produced  by  several  manufacturers 
or  by  f)r)e,  or  whether  tliey  were  previously  owiieil  by  one  or 
by  many.  The  complainant  having  sold  its  product  at  prices 
satisfactory  to  itM'lf,  the  public  is  entitled  to  whatever  ad- 
vantage may  be  derived  from  competition  in  the  sul)sei|ueiil 
traffic. 
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The  (luostions  involved  were  carefully  considered  and  the 
decisions  reviewed  hy  Judf^e  Li'iiTON  in  delivering  the  opinion 
of  the  circuit  court  of  appeals  in  John  D.  Park  &  Sons  Co.  v. 
Ilartnian,  suj)ra,  and,  in  following  that  case,  it  was  coneludeil 
below  that  the  restrictions  sought  to  be  enforced  by  the  bill 
were  invalid  both  at  common  law  and  under  the  act  of  Con- 
gress of  July  2,  1890.    We  think  that  the  court  was  right. 

The  allegations  of  the  bill  as  to  the  labels  and  cartons  used 
by  the  comi)lainant  are  evidently  incidental  to  the  main  charge 
as  to  the  procurement  of  violation  of  the  restrictions  as  to 
prices  and  vendees  contained  in  the  agreement ;  and  failing 
as  to  this,  no  case  is  made  for  relief  with  respect  to  the  trade- 
marks, which  are  not  shown  to  have  been  infringed. 

Judgment  afjirnwd. 

Mr.  Justice  Lurton  took  no  part  in  the  consideration  and 
decision  of  this  case. 

MR.  JUSTICE  HOLMES,  dissenting: 

This  is  a  bill  to  restrain  the  defendant  from  inducing,  by 
corruption  and  fraud,  agents  of  the  plaintiff  and  purchasers 
from  it  to  break  their  contracts  not  to  sell  its  goods  below  a 
certain  price.  There  are  two  contracts  concerned.  The  first 
is  that  of  the  jobber  or  wholesale  agent  to  whom  the  plaintiff 
consigns  its  goods;  and  I  will  say  a  few  words  about  that, 
although  it  is  not  this  branch  of  the  case  that  induces  me  to 
speak.  That  they  are  agents,  and  not  buyers,  I  understand 
to  be  conceded,  and  I  do  not  see  how  it  can  be  denied.  We 
have  nothing  before  us  but  the  form  and  the  alleged  effect  of 
the  written  instrument,  and  they  both  are  express  that  the 
title  to  the  goods  is  to  remain  in  the  plaintiff  until  actual  sale 
as  permitted  by  the  contract.  So  far  as  this  contract  limits 
the  authority  of  the  agents  as  agents,  I  do  not  understand  its 
validity  to  be  disputed.  But  it  is  construed  also  to  permit  the 
purchase  of  medicine  by  consignees  from  other  consignees, 
and  to  make  the  specification  of  prices  applicable  to  goods  so 
purchased  as  well  as  to  goods  consigned.  Hence,  when  the 
bill  alleges  that  the  defendant  has  obtained  medicine  from 
these  agents  by  inducing  them  to  break  their  contracts,  the 
allegation  does  not  require  proof  of  breach  of  trust  by  an 
agent,  but  would  be  satisfied  by  proving  a  breach  of  promise 
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in  ri'spiH'l  of  gootls  that  tlu-  (.•onsignec  had  bou^'ht  and  owned. 
This  n-asonin;^  wouUl  liavo  been  coiu'lusivc  in  the  days  of 
Sainulcrs  if  tlie  constriiotion  of  the  contract  is  rijjht,  as  I  sup- 
pose that  it  is.  Hnt  tlic  contract  as  to  goods  purcliasi-d  is  at 
least  in  tlic  background  and  obscure;  it  is  not  the  nuiin  under- 
taking that  the  instrument  is  intcnih-d  to  express,  I  should 
have  thought  that  the  bill  ought  to  be  read  as  charging  the 
defendant  with  inducing  a  breach  of  the  ordinary  duty  of 
cousigni-es  as  such  (Swift  &  Co.  v.  United  States,  196  U.  S. 
375,  '.i\K),  41)  L.  ed.  518,  52."i,  and  therefore  as  entitling  the  i)lain- 
tiff  to  relief  (Angle  v.  Chicago,  St.  T.  M.  &  0.  R.  Co.,  151  U.  S. 
1,  38  L.  ed.  55). 

The  second  contract  is  that  of  the  retail  agents,  so  called, 
being  really  the  first  i)urchasers,  fixing  the  price  below  which 
they  will  not  sell  to  the  public.  There  is  no  attempt  to  attach 
a  contract  or  condition  to  the  goods,  as  in  Hobbs-Mcrrill  Co. 
V.  Straus,  210  U.  S.  330,  52  L.  ed.  1086,  or  in  any  way  to 
restrict  dealings  with  them  after  they  leave  the  hands  of  the 
retail  men.  The  sale  to  the  retailers  is  made  by  the  i)laintiff, 
and  the  only  (juestion  is  whether  the  law  forbids  a  purchaser 
to  contract  with  his  vendor  that  he  will  not  sell  below  a  cer- 
tain price.  This  is  the  important  (juestion  in  this  case.  I 
suppose  that  in  the  case  of  a  single  object,  such  as  a  painting 
or  a  statue,  the  right  of  the  artist  to  make  such  a  stipulation 
hardly  would  be  denied.  In  other  words,  1  suppose  that  the 
reason  why  the  contract  is  held  bad  is  that  it  is  part  of  a 
scheme  embracing  other  similar  contracts,  eai-ii  of  wliieli  ap- 
plies to  a  nundx-r  of  similar  tilings,  with  the  object  of  fixing 
a  general  Uiai-ket  price.  This  reason  seems  to  me  inade(|uate 
in  the  ease  before  the  court.  In  the  first  place,  by  a  slight 
change  in  the  form  of  the  contract  the  plaintitT  can  accomplish 
the  result  in  a  way  that  would  be  beyond  suceesst'ul  attack, 
if  it  should  make  the  retail  dealers  also  agents  in  law  as  well 
as  in  name,  and  retain  the  title  until  the  gooils  left  tlu'ir 
hands,  I  cannot  conceive  that  even  the  present  entiiusiasm 
for  regulating  the  prices  to  be  charged  liy  otlier  pcojile  wouUl 
deny  that  the  owner  was  acting  within  his  rights.  It  seems 
to  me  that  this  consich-ration  by  itself  ought  to  give  us  pause. 

But  I  go  farther.  There  is  no  statute  coveritig  the  case; 
there  is  no  body  of  i)rf<-edent  that,  by  int'luetable  logic,  re- 
quires the  conclusion  to  which  the  court  has  come.     The  con- 
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elusion  is  rcaclu'd  l)y  cxti'iiding  a  certain  cone('i)tion  of  public; 
policy  to  a  new  sphere.  On  such  matters  we  are  in  perilous 
country.  I  think  that  at.  least  it  is  safe  to  say  that  the  most 
enlij,'htened  judicial  policy  is  to  let  jx'Ople  manage  their  own 
business  in  their  own  way,  unless  the  ground  i"or  interference 
is  very  clear.  What,  then,  is  the  ground  upon  which  we  inter- 
fere iu  the  present  case?  Of  course,  it  is  not  the  interest  of 
the  producer.  No  one,  1  judge,  cares  for  that.  It  hardly  can 
be  the  interest  of  subordinate  vendors,  as  there  seems  to  be  no 
particular  reason  for  preferring  them  to  the  originator  and 
first  vendor  of  the  product.  Perhaps  it  may  be  assuuicd  to  be 
the  interest  of  the  consumers  and  the  public.  On  that  point  I 
confess  that  I  am  in  a  minority  as  to  larger  issues  than  are 
concerned  here.  I  think  that  we  greatly  exaggerate  the  value 
and  importance  to  the  public  of  competition  in  the  production 
or  distribution  of  an  article  (here  it  is  only  distribution)  as 
fixing  a  fair  price.  What  really  fixes  that  is  the  competition 
of  conflicting  desires.  We,  none  of  us,  can  have  as  much  as  we 
want  of  all  the  things  that  we  want.  Therefore,  we  have  to 
choose.  As  soon  as  the  price  of  somethmg  that  we  want  goes 
above  the  point  at  which  we  are  willing  to  give  up  other  things 
to  have  that,  we  cease  to  buy  it  and  buy  something  else.  Of 
course,  I  am  speaking  of  things  that  we  can  get  along  without. 
There  may  be  necessaries  that  sooner  or  later  must  be  dealt 
with  like  short  rations  in  a  shipwreck,  but  they  are  not  Dr. 
Miles 's  medicines.  With  regard  to  things  like  the  latter,  it 
seems  to  me  that  the  point  of  most  profitable  returns  marks 
the  equilibrium  of  social  desires,  and  determines  the  fair  price 
in  the  only  sense  in  which  I  can  find  meaning  in  those  words. 
The  Dr.  ^liles  Medical  Company  knows  better  than  we  do 
what  will  enable  it  to  do  the  best  business.  We  must  assume 
its  retail  price  to  be  reasonable,  for  it  is  so  alleged  and  the 
ease  is  here  on  demurrer;  so  I  see  nothing  to  warrant  my 
assuming  that  the  public  will  not  be  served  best  by  the  com- 
pany being  allowed  to  carry  out  its  plan.  I  cannot  believe 
that  iu  the  long  run  the  public  will  profit  by  this  court  permit- 
ting knaves  to  cut  reasonable  prices  for  some  ulterior  purpose 
of  their  own,  and  thus  to  impair,  if  not  to  destroy,  the  pro- 
duction and  sale  of  articles  which  it  is  assumed  to  be  desirable 
that  the  public  should  be  able  to  get. 
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The  I'omhu-t  of  the  ih'fi'iulaiit  falls  witiun  a  jj:tn»'ral  pro- 
hibition of  the  law.  If  is  fraiuhilciit.  and  lias  no  im'rits  of 
its  own  to  rcooninn'nd  it  to  tlu*  favor  of  tln'  court.  An  injunc- 
tion against  a  tlcfi-ndant 's  dealing  in  nontransferable  round- 
trip  redueed-rate  tickets  has  bieu  grant«'d  to  a  railroad  eoin- 
pany  ui)on  the  general  principles  of  the  law  protecting  con- 
tracts, and  the  demoralization  of  rates  has  been  referred  as  a 
special  circumstance  in  addition  to  the  general  grounds.  Hit- 
terman  v.  Louisville  &  X.  K.  Co.  207  U.  S.  205,  222-224,  52  L. 
ed.  171,  182,  18:3,  12  A.  &  E.  Aim.  Cas.  693.  The  gent-ral  and 
special  considerations  eiiually  apply  here,  and  we  ought  not 
to  disregard  them,  unless  the  evil  effect  of  the  contract  is  very 
plain.  The  analogy  relied  upon  to  establish  that  evil  effect  is 
that  of  combinations  in  restraint  of  trade.  I  believe  that  we 
have  some  superstitious  on  that  head,  as  I  have  said;  but 
those  combinations  are  entered  into  with  intent  to  exclude 
others  from  a  business  naturally  open  to  them,  and  we  iin- 
haj)pily  have  become  familiar  with  the  methods  by  which  they 
are  carried  out.  I  venture  to  say  that  there  is  no  likeness 
between  them  and  this  case  (JajTie  v.  Loder,  7  L.  R.  A.  (X.  S.) 
984,  78  C.  C.  A.  653,  9  A.  &  E.  Ann.  Cas.  294),  and  I  think 
that  my  view  prevails  in  England  (Elliman,  Sons  &  Co.  v. 
Carrington  &  Son  [1901]  2  Ch.  275).  See  Garst  v.  Harris, 
177  .Mas.s.  72,  Carst  v.  Charles,  187  Mass.  144.  I  think  also 
that  the  importance  of  the  (juestion  and  thi-  poi)ularity  of 
what  I  deem  mistaken  notions  makes  it  my  duty  to  express 
my  view  in  this  dissent. 


Section  5 

combin.\ti().ns 

(a.)    Of  Transportation   Units 

UXITEI)   STATKS   v.  TRAXS-MISSOUKI    l-^HKICIIT 
ASSOC  I  AT  lux 

(Supreme  Court  of  I'mtrd  States,  18!»7.     l(i(i  U.  S.  290.) 

On  the  2d  of  July,  IMto.  an  ad   was  passed  by  the  congress 
of  the   I'nited   States,  entitled   "An   act    to  prottct    trade   and 
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commerce  against  uiilawrnl  rcsliaitils  and  monopolies."  2f) 
Stat.  201),  c.  647;  Supp.  Kcv.  St.  p.  7G2. 

On  the  15th  day  oi'  March,  188'j,  all  but  thrc-  of  the  .Icf.-nd- 
ants,  the  railway  companies  named  in  tht;  bill,  made  and 
entered  into  an  agreement  by  wliieli  they  formed  tlicmsclves 
into  an  association  to  be  known  as  the  "Trans-Missouri  Freight 
Association,"  and  they  agreed  to  be  governed  by  the  provisions 
contained  in  the  articles  of  agreement. 

The  memorandum  of  agreement  entered  into  between  the 
railway  companies  named  therein  stated,  among  other  things, 
as  follows : 

"For  the  purpose  of  mutual  {)rotection  by  establishing  and 
maintaining  reasonable  rates,  rules,  and  regulations  on  all 
freight  traffic,  both  through  and  local,  the  subscribers  do 
hereby  form  an  association  to  be  known  as  the  'Trans-Missouri 
Freight  Association,'  and  agree  to  be  governed  by  the  follow- 
ing provisions: 

"Article  I. 

"The  traffic  to  be  included  in  the  Trans-Missouri  Freight 
Association  shall  be  as  follows: 

"(1)  All  traffic  competitive  between  any  two  or  more  mem- 
bers hereof,  passing  between  points  in  the  following  described 
territory :  Commencing  at  the  Gulf  of  Mexico,  on  the  95tli 
meridian;  thence  north,  to  the  Red  river;  thence,  via  that 
river,  to  the  eastern  boundary  line  of  the  Indian  Territory; 
thence  north,  by  said  boundary  line  and  the  eastern  line  of 
the  state  of  Kansas,  to  the  Missouri  river,  at  Kansas  City; 
thence,  via  the  said  Missouri  river,  to  the  point  of  intersection 
of  that  river  with  the  eastern  boundary  of  IMontana ;  thence, 
via  the  said  eastern  boundary  line,  to  the  international  line, — 
the  foregoing  to  be  known  as  the  'Missouri  River  Line';  thence, 
via  said  international  line,  to  the  Pacific  coast ;  thence,  via  the 
Pacific  coast,  to  the  international  line  between  the  United 
States  and  Mexico ;  thence,  via  said  international  line,  to  the 
Gulf  of  Mexico;  and  thence,  via  said  gulf,  to  the  point  of 
beginning, — including  busmess  between  points  on  the  bound- 
ary line  as  described. 

"(2)   All  freight  traffic  originating  within  the  territory  as 
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defined  iu  the  first  section  wlien  dcsliiifd  to  points  cast  of  the 
aforesaid  Missouri  Kiver  Ijine." 

r'crtaiii  exceptions  to  the  ahovc  aiiiclc  arc  tiuii  stated  as  to 
the  particular  business  of  several  railway  companies,  which 
was  to  be  regarded  as  outside  and  beyond  tin*  provisions  of 
the  agreement. 

Article  2  provided  for  the  election  of  a  chairman  of  the  or- 
irani/.ation,  and  for  meetings  at  Kansas  City,  or  otherwise,  as 
migiit  be  provided  for.  Hy  section  12  of  that  article,  each  road 
was  to  "designate  to  tlie  chainuan  one  person  who  shall  be 
held  pers<^)nally  responsible  for  rates  on  that  road.  Such  per- 
son shall  be  present  at  all  regular  meetings,  when  po.ssible, 
and  shall  represent  his  road,  unless  a  superior  officer  is  present. 
If  unable  to  attend,  he  siiall  send  a  sid)stitute,  with  written 
authority  to  act  ujion  all  (juestions  which  may  arise,  and  the 
vote  of  such  substitute  shall  be  bimling  ujion  the  company  he 
represents." 

Section  3  provides  that  "a  committee  shall  be  apj)ointed  to 
establish  rates,  rules,  and  regulations  on  the  traflic  subject  to 
this  association,  and  to  consider  changes  therein,  and  make 
rules  for  meeting  the  competition  of  outside  lines.  Their  con- 
elusions,  when  unanimous,  shall  be  made  etTectivc  when  they 
so  order;  but,  if  they  dilTer,  the  (juestion  at  issue  shall  be 
referred  to  the  managei's  of  the  lines  parties  hereto;  and,  if 
they  disagree,  it  shall  be  arl)it rated  in  the  manner  provided 
in  article  7." 

By  section  4  it  was  provided  that  "at  least  five  days'  written 
notice  prior  to  each  monthly  meeting  shall  be  given  the  chair- 
man of  any  proposed  reduction  in  rates  or  change  in  any  rule 
or  regulation  governing  freight  traflic;  eight  days  in  so  far  as 
applicable  to  the  traflic  of  Colorado  or  Utah." 

Sections  5,  6,  7,  H,  f*.  10,  and  11  of  article  2  read  as  follows: 

"Sec.  5.  At  each  monthly  meeting,  the  association  shall 
consider  and  vote  npun  all  changes  proposed,  of  which  due 
notice  has  been  given,  aiid  all  parties  shall  be  bound  by  the 
decision  of  the  association,  as  expressed,  uidess  then  and  there 
the  parties  shall  give  the  as.sociation  definite  writt<'n  notice 
that  in  ten  flays  thereafter  they  shall  make  such  modification, 
notwithstanding  the  vote  of  the  a.ssoeiation  :  jjrovided,  that,  if 
tho  member  giving  notice  of  change  shall  fail  to  be  represented 
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at  the  meeting,  no  iicfioii  sluill  he  taken  on  its  notice,  and  the 
same  siiall  be  considered  witlidrawn.  Should  any  nicmlxT  in- 
sist upon  a  reduction  of  rate  against  the  views  of  the  majority, 
or  if  the  niajonty  favor  the  same,  and  if,  in  the  judgment  of 
such  majority,  the  rate  so  made*  afl'ects  seriously  the  rates  upon 
other  traffic,  then  the  association  may,  by  a  majority  vote, 
upon  sueh  other  traffic  put  into  effect  corresponding  rates  to 
take  effect  on  the  same  day.  hy  unanimous  consent,  any  rate, 
rule,  or  regulation  relating  to  freiglit  traffic  may  be  modified 
at  any  meeting  of  the  association  without  previous  notice. 

"Sec.  6.  Notwithstanding  anything  in  this  article  con- 
tained, each  member  may,  at  its  peril,  make  at  any  time,  with- 
out previous  notice,  such  rate,  rule,  or  regulations  as  may  be 
necessary  to  meet  the  competition  of  lines  not  members  of  the 
association,  giving  at  the  same  time  notice  to  the  chairman  of 
its  action  in  the  premises.  If  the  chairman,  upon  investiga- 
tion, shall  decide  that  such  rate  is  not  necessary  to  meet  the 
direct  competition  of  lines  not  members  of  the  association, 
and  shall  so  notify  the  road  making  the  rate,  it  shall  imme- 
diately withdraw  such  rate.  At  the  next  meeting  of  the  asso- 
ciation held  after  the  making  of  such  rate,  it  shall  be  reported 
to  the  association,  and,  if  the  association  shall  decide  by  a 
two-thirds  vote  that  such  rate  was  not  made  in  good  faith  to 
meet  such  competition,  the  member  offending  shall  be  subject 
to  the  penalty  provided  in  section  8  of  this  article.  If  the 
association  shall  decide  by  a  two-thirds  vote  that  such  rate 
was  made  in  good  faith  to  meet  such  competition,  it  shall  be 
considered  as  authority  for  the  rate  so  made. 

"Sec.  7.  All  arrangements  with  connecting  lines  for  the 
division  of  through  rates  relating  to  traffic  covered  by  tliis 
agreement  shall  be  made  by  authority  of  the  association :  pro- 
vided, however,  that,  when  one  road  has  a  proprietary  interest 
in  another,  the  divisions  between  sueh  roads  shall  be  what  they 
may  elect,  and  shall  not  be  the  property  of  the  association : 
provided,  further,  that,  as  regards  traffic  contracts  at  this 
date  actually  existing  between  lines  not  having  common  pro- 
prietary interests,  the  same  shall  be  reported,  so  far  as  di\isions 
are  concerned,  to  the  association,  to  the  end  tiiat  divisions  with 
competing  lines  may,  if  thought  advisable  by  them,  be  made 
on  equally  favorable  terms. 


866    COMBINATIONS   AND   li  llSTIiA  1  NT  (tl'    TKWDn 

"Sec.  8.  It  shall  be  tho  duty  of  tin-  cliaiiiiijiii  to  iiivcstij^ati* 
all  apparent  violations  of  the  a^'iffiufiit,  ami  to  report  his 
liiulings  to  till'  inanat,'frs,  who  shall  (It'tcnniiit',  liy  a  majority 
vote  (the  inombor  against  whom  ('omi)l.iint  is  made  to  have  no 
vote),  what,  if  any,  penalty  shall  he  assessed,  the  amount  of 
each  line  not  to  execed  one  hundred  dollars,  to  be  i)aid  to  the 
association.  If  any  line  party  hereto  aj^ret's  witii  a  shipj)er, 
or  any  one  else,  to  secure  a  reduction  or  change  in  rates,  or 
change  in  the  rules  and  regulations,  and  it  is  shown  upou 
investigation  by  the  chairman  that  sueli  an  arrangement  was 
efTected,  and  traffic  thereby  secured,  sucli  action  shall  be  re- 
ported to  the  managers,  who  shall  determine,  as  above  provided, 
what,  if  any,  penalty  shall  be  assessed. 

*'Sec.  9.  When  a  penalty  shall  have  been  declared  against 
any  member  of  this  association,  the  chairman  shall  notify  the 
managing  officer  of  said  company  that  such  fine  has  been 
assessed,  and  that  within  ten  days  thereafter  he  will  draw  for 
the  amount  of  the  tine;  and  the  draft,  when  presented,  shall 
be  honored  by  the  company  thus  assessed. 

"Sec.  10.  AH  fines  collected  to  be  used  to  defray  the  ex- 
penses of  the  association,  the  offending  party  not  to  be  benefited 
by  the  amounts  it  may  pay  as  fines. 

"Sec.  11.  Any  member  not  present  or  fully  represented  at 
roll  call  of  general  or  special  meetings  of  the  freight  associa- 
tion, of  which  due  and  proper  notice  has  been  given,  shall  be 
fined  one  dollar,  to  be  assessed  against  his  company,  unless  he 
shall  have  previously  filed  with  the  chainuan  notice  of  in- 
ability to  be  present  or  represented." 

Articles  3,  5,  6,  and  7  contain  appropriate  provisions  for  the 
carrying  out  of  the  purposes  of  the  agreement,  but  it  is  not 
necessary  to  here  set  them  forth  in  detail. 

Article  4  reads  as  follows: 

"Article  4. 

"Any  willful  underbilling  in  weight.s,  or  billing  of  freight 
at  wrong  dassifieation,  shall  be  considered  a  violation  of  this 
agreement;  and  the  rules  and  regulations  of  any  weighing 
association  or  inspection  bureau,  as  established  by  it  or  as 
enforced  by  its  oflii-ers  and  agents,  shall  be  eonsidcrcd  binding 
under  the  provisions  of  this  agreement,  and  any  willful  viola- 
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tioii  <»r  fliciii  shall  I)c  siihjrct  to  till'  jx'iialtii's  provided  herein." 
Article   8   provides   that   tlu;   agreement   should    tak(;   efTect 
April  1,  ]88f),  subject  thereafter  to  :iO  days'  notice  of  a  desire 
on  the  part  of  any  line  to  withdraw   t'loiii  tlie  same. 

On  the  6th  of  January,  181)2,  the  United  States,  as  complain- 
aut,  filed  ill  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Kansas,  through  its  United  States  attorney  for  that 
district,  and  under  the  direction  of  the  attorney  general  of 
the  United  States,  its  bill  of  complaint  against  the  Trans- 
Missouri  Freight  Association,  named  in  the  agreement  above 
mentioned,  the  Atchison,  Topeka  &  Santa  Fe  Railroad  Com- 
pany, and  some  17  other  railroad  companies,  the  officers  of 
which  had,  it  was  alleged,  signed  the  agreement  above  men- 
tioned in  behalf  of  and  for  their  respective  companies.  The 
bill  was  filed  by  the  government  for  the  purpose  of  having 
the  agreement  between  the  defendant  railroad  companies  set 
aside  and  declared  illegal  and  void,  and  to  have  the  association 
dissolved. 

It  alleged  that  the  defendant  railroad  corporations,  signing 
the  agreement,  were  at  that  time,  and  ever  since  have  been, 
common  carriers  of  all  classes  and  kinds  of  freight  and  com- 
modities which  were  commonly  moved,  carried,  and  trans- 
ported by  railroad  companies  in  their  freight  traffic,  and  at 
all  such  times  have  been,  and  then  were,  continuously  engaged 
in  transporting  freight  and  commodities  in  the  commerce, 
trade,  and  traffic  which  is  continuously  carried  on  among  and 
between  the  several  states  of  the  United  States,  and  among 
and  between  the  several  states  and  territories  of  the  United 
States,  and  between  the  people  residing  in,  and  all  persons 
engaged  in  trade  and  commerce  within  and  among  and  be- 
tween, the  states,  territories,  and  countries  aforesaid;  that 
each  of  the  defendants  was,  prior  to  the  15th  day  of  March, 
1889,  the  owner  and  in  the  control  of,  and  that  they  were 
respectively  operating  and  using,  distinct  and  separate  lines 
of  railroad,  fitted  up  for  carrying  on  business  as  such  carriers 
in  the  freight  traffic  above  mentioned,  independently  and  dis- 
connectedly with  each  other,  and  that  said  lines  of  railroad 
had  been,  and  then  were,  the  only  lines  of  transportation  and 
communication  engaged  in  the  freight  traffic  betAveen  and 
among  the  states  and  territories  of  the  United  States  having 
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throuph  liiu's  for  said  frt'ijrht  traflic  in  all  tliat  rt^'ioii  of 
country  lyinp  to  t\\v  westward  of  the  Mississippi  and  Missouri 
rivtTS,  and  cast  of  tlu'  Pacilic  Ocean;  that  these  lines  of  rail- 
road furnish  to  the  public,  and  to  persons  eu^'a^ed  in  trade 
and  trallic  and  conuncrcc  between  the  s«'veral  stati's  and  terri- 
tories and  countries  above  mcntioiu'd.  separate,  distinct,  and 
competitive  lines  of  transportation  and  communication  ex- 
tendin{»  along  and  between  the  states  and  territories  of  the 
United  States  lying  westward  of  the  .Mississippi  and  Missouri 
rivers  to  the  Pacific  Oceau ;  and  that  the  eoustruction  and 
maintenance  of  said  several  separate,  distinct,  and  comjietitive 
lines  of  railroad  aforesaid  had  been  encouraged  and  assisted 
by  the  United  States  and  by  the  states  and  territories  in  the 
region  of  country  aforesaid,  and  by  the  people  of  the  said 
several  states  and  territories,  by  franchises  and  by  grants  and 
donations  of  large  amounts  of  land  of  great  value,  and  of 
money  and  securities,  for  the  purpose  of  securing  to  the  public, 
and  to  the  people  engaged  in  trade  and  commerce  throughout 
the  region  of  country  aforesaid,  competitive  lines  of  transpor- 
tation and  communication;  and  that  prior  to  the  15th  day  of 
March,  1889,  and  subsequently  and  up  to  the  present  time,  each 
and  all  of  said  defendants  have  been  and  are  engaged  as  com- 
mon carriers  in  the  railway  freight  traffic  connected  with  the 
interstate  commerce  of  the  United  States. 

It  is  then  alleged  in  the  bill  as  follows: 

"And  your  orator  further  avers  that  on  or  about  the  fifteenth 
day  of  March,  1889,  the  defendants  not  being  content  with  the 
usual  rates  and  prices  for  which  they  and  others  were  accus- 
tomed to  move,  carry,  and  transport  property,  freight,  and 
commodities  in  the  trade  and  commerce  aforesaid,  and  in  their 
said  business  and  occupation,  but  contriving  and  intending 
unjustly  and  oppressively  to  increase  ami  au^Miieiit  the  said 
rates  and  j)rices,  and  to  counteract  the  elVeet  of  free  competi- 
tion on  the  facilities  and  prices  of  transportation,  luul  to  estab- 
lish and  maintain  arbitrary  rates,  and  to  prevent  any  one  of 
said  defendants  from  reducing  such  arbitrary  rates,  and 
thereby  exact  and  procure  great  sums  of  money  from  the 
people  of  the  said  states  and  territories  aforesaid,  and  from 
the  people  engaged  in  the  interstate  commerce,  trade,  and 
traflic  within  the  region  of  country  aforcsiiid,  and  from  all 
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persons  liaviii^'  ^^'oods,  wares,  and  iiicrchandisc  to  bo  trans- 
ported by  said  railroads,  and  intending  to  monopolize  the  trade, 
traffic,  and  coiiuiicrce  among  and  between  the  states  and  terri- 
tories aforesaid,  did  eoud)ine,  eonspire,  confederate,  and  un- 
lawfully agree  together,  and  did  then  and  there  enter  into  a 
written  contract,  combination,  agreement,  and  compact,  known 
as  a  'Meiiioraiidum  of  Agreement  of  the  Trans-I\Iissouri  Freight 
Association,'  wliicli  was  signed  i)y  eacii  of  said  above-named 
defendants." 

The  bill  then  sets  forth  the  agreement  signed  by  the  various 
corporations  defendant. 

It  is  further  alleged  that  the  agreement  went  into  effect  on 
the  Ist  day  of  April,  188f),  and  that  since  that  time  each  and 
all  of  the  defendants,  by  reason  of  the  agreement,  have  put 
into  effect  and  kept  in  force  upon  the  several  lines  of  railroads 
the  rules  and  regulations  and  rates  and  prices  for  moving, 
carrying,  and  transporting  freight  fixed  and  established  by 
the  association,  and  have  declined  and  refused  to  fix  or  estab- 
lish and  maintain  or  give  on  their  railroads  rates  and  prices 
for  the  carrying  of  freight  based  upon  the  cost  of  constructing 
and  maintaining  their  several  lines  of  railroad  and  the  cost 
of  carrying  freights  over  the  same,  and  such  other  elements 
as  should  be  considered  in  establishing  tariff  rates  upon  each 
particular  road ;  and  the  people  of  the  states  and  territories 
subject  to  said  association,  and  all  persons  engaged  in  trade 
and  commerce  within,  among,  and  between  the  different  states 
and  territories,  have  been  compelled  to,  and  are  still  compelled 
to,  pay  the  arbitrary  rates  of  freight,  and  submit  to  the  arbi- 
trary rules  and  regulations,  established  and  maintained  by  the 
association,  and  ever  since  that  date  have  been,  and  still  are, 
deprived  of  the  benefits  that  might  be  expected  to  flow  from 
free  competition  between  said  several  lines  of  transportation 
and  communication,  and  are  deprived  of  the  better  facilities 
and  cheaper  rates  of  freight  that  might  be  reasonably  ex- 
pected to  flow  from  free  competition  between  the  lines  above 
mentioned ;  and  that  the  trade,  traffic,  and  commerce  in  such 
region  of  country,  and  the  freight  traffic  in  connection  there- 
with, have  been  and  are  monopolized  and  restrained,  hindered, 
injured,  and  retarded  by  the  defendants  by  means  and  through 
the  instrumentality  of  such  association. 
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Tlio  Mil  fiirtlicr  jivcrrt'il  thiit  notwithstaiuliii^'  tin-  passage 
of  tlu'  ai't  of  foii^Toss  above  iiiciilioiu'd,  on  \hv  IM  day  of  July, 
lSr>(>,  thr  "(Irfciidaiits  still  coiitimn*  in  and  still  t-ngago  in 
said  unlawful  I'otnbination  and  conspiracy,  and  still  maintain 
said  Trans-Missouri  Frcij^lit  Association,  with  all  the  powers 
speeilied  in  the  menioranduui  of  agreement  and  articles  of 
association  liereinbcfore  set  forth,  wliich  said  agreement,  com- 
bination, and  conspiracy  so  as  aforesaid  entered  into  and 
maintained  by  said  tlefendants  is  of  great  injury  and  grievous 
prejudice  to  the  common  and  public  good,  and  to  the  welfare 
of  the  people  of  tiie  United  States." 

The  prayer  of  the  bill  is  as  follows : 

"In  consideration  whereof,  and  inasmuch  as  your  orator 
can  only  have  ade(juate  relief  in  the  premises  in  this  honorable 
court  where  matters  of  this  nature  are  properly  cognizable 
and  relievable,  your  orator  prays  tliat  this  honorable  court 
nia}'  order,  adjudge,  and  decree  that  said  Trans-Missouri 
Freight  Association  be  dissolved;  and  that  said  defendants, 
and  all  and  each  of  them,  be  enjoined  and  prohibited  from 
further  agreeing,  combining,  and  cons|)iring  and  acting  to- 
gether to  maintain  rules  and  regulations  ajid  rates  for  carry- 
ing freight  upon  their  several  lines  of  railroad  to  hinder  trade 
and  commerce  between  the  states  and  territories  of  the  United 
States;  and  that  all  tmd  each  of  them  be  enjoined  and  pro- 
hibited from  entering  or  continuing  in  a  combination,  asso- 
ciation, or  conspiracy  to  deprive  the  people  engaged  in  trade 
and  commerce  between  and  among  the  states  and  territories 
of  the  United  States  of  such  facilities  and  rates  and  charges 
of  freight  transportation  as  will  be  atTorded  by  free  and  un- 
restrained competition  between  the  said  several  lines  of  rail- 
road ;  and  that  all  and  each  of  sjiid  defendants  be  enjoined 
and  prohibited  I'loni  agreeing,  c()nil)iiiin}.r,  and  conspiring  and 
acting  together  to  nionopoliz*'.  ov  attempt  to  monopolize,  the 
freight  traflic  in  the  trade  and  commerce  between  the  states 
and  territories  of  the  United  States;  and  that  all  and  each  of 
suid  defendants  be  enjoiin'd  and  |)rohil)ite(l  from  agreeing, 
combining,  and  conspiring  and  acting  together  to  prevent  each 
and  any  of  their  associates  fr(»m  carrying  frei^'lit  and  com- 
moditi«'s  in  the  trade  and  commerce  between  the  states  and 
territories  of  the  United  States  at  such  rates  as  shall  be  volun- 


THE  SIIKRMAN  ANTI-TRUST  ACT  871 

larily  fixed  In'  I  in-  oflicrrs  Jiiid  ajj^ciifs  of  each  of  said  roads 
acting'  iiidci)ciidciilly  and  scpai-atdy  in  its  own  behalf," 

Tlu'  dc'lcudants  wore  required  to  answer  fully,  ete.,  each  and 
all  of  the  matters  charged  in  the  bill,  but  such  answer  was  not 
recjuircd  to  be  under  oath,  an  answer  under  oath  being  specially 
waived. 

The  Chicago,  Kansas  &  Nebraska  Railway  Company,  the 
^Missouri,  Kansas  &  Texas  Railway  Company,  and  the  Denver, 
Texas  &  Ft.  Worth  Railroad  Company  denied  being  parties  to 
the  association.  The  other  15  companies  filed  separate  answers, 
eacii  setting  up  substantially  the  same  defense. 

They  admit  they  are  connnon  carriers  engaged  in  the  trans- 
portation of  persons  and  property  in  the  states  and  territories 
mentioned  in  the  agreement,  and  they  allege  that  as  such 
common  carriers  they  are  subject  to  the  provisions  of  the  act 
of  congress  approved  February  4,  1887,  entitled  "An  act  to 
regulate  commerce,"  with  the  various  amendments  thereof 
and  additions  thereto,  and  they  allege  that  that  act  and  the 
amendments  constitute  a  system  of  regulations  established  by 
congress  for  common  carriers  subject  to  the  act,  and  they 
deny  that  they  are  subject  to  the  provisions  of  the  act  of 
congress  passed  July  2,  1890,  and  above  set  forth. 

They  admit  that  they  severally  own,  control,  and  operate 
separate  and  distinct  lines  of  railroad  constructed  and  fitted 
for  carrying  on  business  as  common  carriers  of  freight,  inde- 
pendently and  disconnectedly  with  each  other,  except  that  a 
common  interest  exists  between  certain  companies,  named  in 
the  answer.  They  admit  that  the  lines  of  railroad  mentioned 
in  the  bill  furnish  lines  of  transportation  and  communication 
to  persons  engaged  in  freight  traffic  between  and  among  the 
states  and  territories  of  the  United  States,  having  through 
lines  for  freight  traffic  in  that  region  of  country  lying  to  the 
westward  of  the  Mississippi  and  Missouri  rivers  and  east  of 
the  Pacific  Ocean,  but  deny  that  they  are  the  onl^^  such  lines, 
and  allege  that  there  are  several  others,  naming  thorn. 

They  further  admit  that  prior  to  the  organization  of  the 
freight  association  the  defendants  fui-nished  to  the  public, 
and  to  persons  engaged  in  trade,  traffic,  and  commerce  be- 
tween the  several  states  and  territories  named  in  the  agree- 
ment, separate,  distinct,  and  competitive  lines  of  transportation 
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and  (•oiuuuniii'atiDii,  jiikI  liny  ;ill«(^'f  that  tln-y  still  coiitimie 
to  tlo  so. 

They  admit  that  soim-  of  the  roads  inciitioiicd  in  the  hill 
rot'civod  aid  hy  laml  ^jraiits  troiii  the  Uiiiti'd  Statts,  and  others 
receiveil  aiil  t'roiu  states  and  territories  hy  loans  of  credits, 
donations  of  depot  sites  and  rij,'hts  of  way,  and  in  a  few  cases 
by  investments  of  money,  and  that  the  jieople  of  the  states 
and  territories  to  a  limited  exti-nt  nuule  invi'stments  in  the 
stocks  and  bonds  of  some  of  the  roails,  while  others,  men- 
tioned in  tlie  bill,  were  almost  cxelusively  constrneted  by  cap- 
ital furnished  by  nonresidents  of  that  region. 

It  is  also  admitted  that  the  purpose  of  the  land  t,^rants,  loans, 
donations,  and  investments  was  to  obtain  the  construction  of 
competitive  lines  of  transportation  and  communication,  to  the 
end  that  the  public  and  the  i)eople  engaged  in  trade  and  com- 
merce throughout  that  region  of  country  might  have  facilities 
afforded  by  railways  in  communicating  with  each  other  and 
with  other  portions  of  the  United  States  and  the  world,  and 
denies  that  they  were  granted  for  any  other  purpose. 

The  defendants  admit  the  formation  on  or  about  March  15, 
1889,  of  the  voluntary  association  described  in  the  bill  as  the 
"Trans-Missouri  Freight  Association." 

They  deny  the  allegation  that  they  were  not  content  with 
the  rates  and  prices  prevailing  at  the  date  of  the  agreement; 
they  deny  any  intent  to  unjustly  increase  rates,  and  deny  that 
the  agreement  destroyed,  prevented,  or  illegally  limited  or 
iiiliuenced  comi)etition ;  they  deny  that  arbitiary  rates  were 
fixed  or  charged,  or  that  rates  have  brcn  increased,  or  that 
the  effect  of  free  competition  has  been  counteracted;  they 
deny  any  purpose  in  the  formation  of  the  association  to  monop- 
olize trade,  traffic,  and  coumierce  between  the  states  and 
territories  within  the  region  mentioned  in  the  bill;  and  they 
deny  that  the  agreement  is  in  any  respect  the  illegal  result  of 
any  unlawful  confederation  or  conspiracy.  The  (lefiiidants 
allege  that  the  power  object  of  th«'  association  is  to  establish 
reasonable  rates,  rules,  and  n-gulations  on  all  freight  traflie, 
and  the  maintenance  of  such  rates  until  elianged  in  the  iniui- 
n«r  provided  by  law;  that  the  agreement  was  filed  with  tin; 
interstate  eommeree  commission  as  required  by  section  (j  of 
the  act  of  February    l,  1MS7.     They  also  allege  that    it    was  not 
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the  puniosc  of  the  association  to  prijvciit  tho  iiKMnbcr.s  from 
rt'cliu'iiij,'  rales  or  c'liaji«,MiiK  llic  nilcs  and  rcf,niIatioiis  fixed  by 
the  association;  that  by  liif  tcnns  of  the  aj^'rccmciit  cacb 
member  may  do  so,  the  in-cliininary  rctinireiiiciit  beiii^  tliat 
the  proposed  ebaiij^'e  shall  be  voted  upon  at  a  meetinj^  of  the 
association,  after  which,  if  the  proposal  is  not  agreed  to,  tin; 
lino  making  the  i)iop()sal  can  niakr  sim-Ii  reduced  rate  not- 
withstanding the  objection  of  tlie  other  lines;  that  the  pur- 
pose of  this  provision  was  to  afl'ord  opportunity  for  the 
consideration  of  the  reasonableness  of  any  proposed  rate,  rule, 
or  regulation  by  all  lines  interested,  and  an  iiiterchange  of 
views  on  the  clTect  of  such  reduction,  and  that  reductions  of 
rates  have  beeu  made  iu  numerous  instances  through  said 
process  by  the  asvsociation.  They  admit  the  agreement  took 
effect  April  1,  1889,  and  that  it  has  remained  in  operation 
since,  and  that  the  rates,  rules,  and  regulations  fixed  and 
established  from  time  to  time  imder  said  agreement  have  been 
put  into  effect  and  maintained  in  conformity  to  law ;  and  it  is 
denied  that  by  reason  of  the  agreement,  or  under  duress  of 
fines  and  penalties,  or  otherwise,  the  defendants  have  refused 
to  establish  and  maintain  just  and  reasonable  rates;  and  it  is 
alleged  that  the  object  of  the  association  at  all  times  has  been 
and  is  to  establish  all  rates,  rules,  and  regulations  upon  a  just 
and  reasonable  basis,  and  to  avoid  unjust  discrimination  and 
undue  preference.  They  deny  that  shippers  or  the  public  are 
in  any  way  oppressed  or  injured  by  reason  of  the  rates  fixed 
by  the  association,  but,  on  the  contrary,  they  allege  that  the 
agreement  and  the  association  established  under  it  have  been 
beneficial  to  the  patrons  of  the  railway  lines  composing  the 
association  and  the  public  at  large.  These,  in  substance,  are 
the  allegations  in  the  various  answers. 

The  cause  came  on  for  hearuig  on  bill  and  answer  before 
the  circuit  court  of  the  United  States  for  the  district  of  Kan- 
sas, Firsi  division.  That  court  dismissed  the  bill  without  costs 
against  the  eoiuplainant,  53  Fed.  440.  The  government  duly 
appealed  from  the  judgment  to  the  United  States  circuit  court 
of  appeals  for  the  Eighth  circuit,  and  that  court,  after  argu- 
ment, atlirmed,  in  October,  1893,  the  judgment  of  the  circuit 
court,    without    costs,    Siiikas,    district    judge,    dissenting.      19 
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U.  S.  App.  36,  7  C.  C.  A.  ir>.  l-'rom  that  jiulgiiitiit  tlit-  govorn- 
mciit  has  appetiletl  to  this  court. 

A  motion  is  now  nj.nic  u|»on  atlidavits  to  dismiss  the  apix'ul. 
The  atlidavits  sliow  tliat  on  the  ISth  of  Xovcmlicr,  1SI)2,  a  reso- 
lution was  adopted  by  the  Trans-Missouri  Freight  Associa- 
tion, one  of  the  defemhmts.  providing  that  the  organization 
sliould  be  diseontinued  from  and  alter  the  l!lth  of  N'oveiidjer, 
1892,  and  the  secretary  was  instructed  to  wind  up  its  affairs 
at  as  early  a  date  as  possiltle.  It  further  apjx-ared  by  the  affi- 
davits that  the  Trans-Missouri  Freight  Association  was  actually 
dissolved  and  its  existeucc  ended  on  the  above  date,  November 
in,  18f)2,  and  that  it  has  not  since  that  date  been  revived,  nor 
has  it  since  that  date  had  any  activity  of  any  kind,  "and  that 
it  has  not  conducted  or  been  engaged  in  any  operations  or 
business  whatever,  but  that  it  has  bci-n  dead  and  out  of 
existence." 

it  is  also  alleged  as  another  ground  for  dismissing  the  appeal 
that  the  matter  in  controvei-sy  does  not  exceed  $1,000,  and 
that  the  case  does  not  come  under  any  other  provision  of  the 
act  of  1891,  allowing  an  appeal  from  the  circuit  courts  of 
appeals  to  this  court.  In  opposition  to  the  motion  it  ai)pcared 
upon  the  part  of  the  appellant  that  at  the  same  meeting  at 
which  the  resolution  above  referred  to  was  adopted  the  fol- 
lowing resolution  was  also  adopted:  "Resolved,  that  a  com- 
mittee of  7  be  appointed  by  the  chairman  of  this  meeting  to 
draw  up  a  new  agreement  for  the  conduct  of  business  now 
substantially  covered  by  the  Trans-^lis.souri  agreement,  and 
to  make  a  report  to  all  lines  in  the  Trans-Missouri  Associa- 
tion at  a  meeting  to  be  ciUled  in  Chicago  on  December  6, 
lh!i2."  A  committee  of  seven  was  accordingly  appointed, 
which  adopted  a  resolution  calling  a  meeting  for  the  6th  of 
December,  1892,  of  the  lines  formerly  members  of  the  Trans- 
Missouri  Association,  and  representatives  of  other  interested 
lines,  for  the  purpose  of  considering  any  changes  in  the  tariffs 
and  of  business  which  was  under  the  jurisdiction  of  that  asso- 
ciation, and  which  might  be  submitted  to  the  parties  at  that 
time,  and  to  further  consider  tlu'  organization  of  one  or  more 
rat<;  committees  to  govern  the  manner  of  making  rates  on  such 
trallie  until  some  ijerjuarn-nt  orgainzation  could  be  elTeetcd. 
In   the  early  days  of  December,   1892,   the   meeting  so  called 
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was  held,  and  was  participated  in  l)y  most  of  the  railroad  coin- 
panies  which  were  parties  to  the  Traiis-Mi.ssoiui  agreement, 
and  at  that  meeting  an  agreement  was  made  upon  the  subject 
of  rates  of  ficiglit,  and  a  West  Missouri  ficight  rate  committee 
was  appointed,  tlie  duties  of  which  committee  were  to  estab- 
lish and  maintain  reasonable  rates  in  the  territory  described, 
and  other  lines  not  therein  rei)resented,  but  interested  in  the 
freight  trallic  of  sueh  territory,  were  to  be  invited  to  become 
members.  A  plan  for  the  establishment  of  subrate  committees 
for  the  purpose  of  agreeing  upon  rates  was  therein  set  forth 
and  agreed  to.  The  agreement  was  to  become  effective  on  the 
1st  of  January,  1892,  and  to  remain  in  force  until  the  following 
April,  during  which  time  it  was  supposed  that  a  new  and 
permanent  association  to  provide  for  an  agreement  relating 
to  rates  of  freight  might  be  founded.  It  does  not  appear 
whether  such  permanent  association  has  been  formed  or  that 
the  temporary  agreement  has  been  actually  terminated. 

In  answer  to  the  motion  to  dismiss  on  the  ground  that  the 
matter  in  controversy  did  not  amount  to  over  a  thousand 
dollars,  the  parties  have  stipulated  as  follows:  "It  is  hereby 
stipulated  for  the  purposes  of  this  case,  and  no  other,  and 
without  waiving  any  right  to  question  the  legal  elTect  of  such 
fact,  that  the  daily  freight  charges  on  interstate  shipments 
collected  by  all  the  railway  companies  at  points  where  they 
compete  with  each  other  were,  at  the  time  of  the  agreement 
mentioned  in  the  pleadings  herein,  and  have  been  since,  more 
than  one  thousand  dollars." 

MH.  JUSTICE  PECKllAM,  after  stating  the  facts  in  the  fore- 
going language,  delivered  the  opinion  of  the  court. *^     »     *     * 

Second.  The  next  (luestion  to  be  discussed  is  as  to  what  is 
the  true  construction  of  the  statute,  assuming  that  it  applies  to 
common  carriers  by  railroad.  \Vhat  is  the  meaning  of  the 
language,  as  used  in  the  statute,  that  "every  contract,  com- 
bination in  the  form  of  trust  or  otherwise,  or  conspiracy  in 
restraint  of  trade  or  commerce  among  the  several  states  or 

14 — Part   of    opinion    relating   to       Act  applies   to  and   covers   common 
the   jurisdiction    of    the    court    and       carriers  of  railroads  omitted, 
whether     the     Sherman     Auti-Truat 
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with  fori'igii  nations,  is  licrcby  tlci'larod  to  bf  ilh'gal"?  Is  it 
foiifuH'tl  to  a  contract  or  combination  which  is  only  in  iinroa- 
Konablc  restraint  of  trade  or  coninicrcc,  or  does  it  include — 
what  the  lanpuji^e  of  the  act  plainly  and  in  terms  covers — all 
contracts  of  that  nature? 

W.  are  asked  to  regard  the  title  of  this  act  as  indicative  of 
its  purpose  to  include  only  those  contracts  which  were  unlaw- 
ful at  common  law,  but  which  reciuire  the  sanction  of  a  federal 
statute  in  order  to  be  dealt  with  in  a  federal  court.  It  is  said 
that  when  terms  which  are  known  to  the  common  law  are  used 
in  a  federal  statute,  tJiosc  terms  are  to  be  given  the  same 
meaning  that  they  received  at  common  law ;  and  that,  when 
the  language  of  the  title  is  "to  protect  trade  and  commerce 
against  unlawful  restraints  and  monopolies,"  it  means  those 
restraints  and  monopolies  which  the  common  law  regarded  as 
unlawful,  and  which  were  to  be  prohibited  by  the  federal 
statute.  We  are  of  opinion  that  the  language  used  in  the  title 
refers  to  and  includes,  and  was  intended  to  include,  those 
restraints  and  monopolies  which  are  made  unlawful  in  the 
botly  of  the  statute.  It  is  to  the  statute  itself  that  resort  must 
be  had  to  learn  the  meaning  thereof,  though  a  resort  to  the 
title  here  creates  no  doubt  about  the  meaning  of,  and  does  not 
alter  the  plain  language  contained  in,  its  text. 

It  is  now  with  much  amplification  of  argument  urged  that 
the  statute,  in  declaring  illegal  every  combination  in  the  form 
of  trust  or  otherwise,  or  conspiracy  in  restraint  of  trade  or 
commerce,  does  not  mean  what  the  language  used  therein 
plaiidy  imports,  but  that  it  only  means  to  declare  illegal  any 
such  contract  which  is  in  unreas/>nable  restraint  of  trade, 
while  leaving  all  others  luiaffectetl  by  the  provisions  of  the 
act;  tliat  the  common-law  meaning  of  the  term  "contract  in 
restraint  of  trade"  includes  only  such  conti'acts  as  arc  in 
unreasonable  restraint  of  trade;  and  wlieii  that  term  is  used 
in  the  fcileral  statute  it  is  not  intended  to  includi-  all  contracts 
in  restraint  of  trade,  but  only  those  which  are  in  utn-easonable 
restraint  thereof. 

The  term  is  not  of  such  limited  signilicat ion.  Contracts  in 
restraint  of  trade  have  been  known  and  spoken  of  for  hundreds 
of  years,  both  in  Kngland  anil  in  this  country,  and  the  term 
includes  all  kinds  of  those  contracts  which  in  fact  restrain  or 
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may  restrain  trade.  Some  of  such  contraets  have  boen  held 
void  and  unenforceable  in  the  courts  by  reason  of  their  re- 
straint being  unreasonable,  while  others  have  been  held  valid 
because  tlioy  were  not  of  that  nature.  A  contract  may  be  in 
restraint  of  trade,  and  still  be  valid  at  common  law.  Although 
valid,  it  is  nevertheless  a  contract  in  restraint  of  trade,  and 
would  be  so  described  either  at  common  law  or  elsewhere.  liy 
the  simple  use  of  the  term  "contract  in  restraint  of  trade,"  all 
contracts  of  that  nature,  whether  valid  or  otherwise,  would 
be  included,  and  not  alone  that  kind  of  contract  which  was 
invalid  and  unenforceable  as  being  in  unreasonable  restraint 
of  trade.  When,  therefore,  the  body  of  an  act  pronounces  as 
illegal  every  contract  or  combination  in  restraint  of  trade  or 
commerce  among  the  several  states,  etc.,  the  plain  and  ordi- 
nary meaning  of  such  language  is  not  limited  to  that  kind  of 
contract  alone  w-hich  is  in  unreasonable  restraint  of  trade,  but 
all  contracts  are  included  in  such  language,  and  no  exception 
or  limitation  can  be  added  without  placing  in  the  act  that 
which  has  been  omitted  by  congress. 

Proceeding,  however,  upon  the  theory  that  the  statute  did 
not  mean  what  its  plain  language  imported,  and  that  it  in- 
tended in  its  prohibition  to  denounce  as  illegal  only  those  con- 
tracts which  were  in  unreasonable  restraint  of  trade,  the  courts 
below  have  made  an  exhaustive  investigation  as  to  the  general 
rules  which  guide  coui'ts  in  declaring  contracts  to  be  void  as 
being  in  restraint  of  trade,  and  therefore  against  the  public 
policy  of  the  country.  In  the  course  of  their  discussion  of 
that  subject  they  have  sho^vn  that  there  has  been  a  gradual, 
though  great,  alteration  in  the  extent  of  the  liberty  granted 
to  the  vendor  of  property  in  agreeing,  as  part  consideration 
for  his  sale,  not  to  enter  into  the  same  kind  of  business  for  a 
certain  time  or  wnthin  a  certain  territory.  So  long  as  the  sale 
was  the  bona  fide  consideration  for  the  promise,  and  was  not 
made  a  mere  excuse  for  an  evasion  of  the  rule  itself,  the  later 
authorities,  both  in  England  and  in  this  country,  exhibit  a 
strong  tendency  towards  enabling  the  parties  to  make  such  a 
contract  in  relation  to  the  sale  of  property,  including  an 
agreement  not  to  enter  into  the  same  kind  of  business,  as  they 
may  think  proper,  and  this  with  the  view  to  granting  to  a 
vendor  the  freest  opportunity  to  obtain  the  largest  cousidera- 
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lion  for  tin*  snlo  of  tluit  which  is  his  own.  A  contract  which 
is  the  mere  accompaiiiinciit  of  tlic  sah>  of  property,  and  thns 
cntercil  into  for  the  j)ur])ose  of  eiihaneini^  the  |)rice  at  which 
tlie  vendor  sells  it,  which,  in  elTeet,  is  collateral  to  such  sale; 
and  where  the  main  pnrpose  of  the  whole  contract  is  accom- 
plished by  such  sale,  mij^ht  not  he  inclmled  within  the  letter 
or  spirit  of  the  statute  in  (piestion.  I'ut  we  cannot  S(>e  how 
the  statute  can  bi'  limited,  as  it  has  been  by  the  courts  below, 
without  reading  into  its  text  an  exception  which  alters  the 
natural  meaning  of  the  language  used,  and  that,  too,  upon  a 
most  material  point,  and  where  no  suflicient  reason  is  shown 
for  believing  that  such  alteration  would  make  the  statute 
more  in  accord  with  the  intent  of  the  lawmaking  body  that 
enacted  it. 

The  great  stress  of  the  argument  for  the  defendants  on  this 
bnmch  of  the  case  has  been  to  show,  if  possible,  some  reason 
in  the  attendant  circumstances,  or  some  fact  existing  in  the 
nature  of  railroad  property  and  business,  upon  which  to  found 
the  claim  that,  although  by  the  language  of  the  statute  agree- 
ments or  combinations  in  restraint  of  trade  or  commerce  are 
included,  the  statute  reaUy  means  to  declare  illegal  only  those 
contracts,  etc.,  which  are  in  unreasonable  restraint  of  trade. 
In  order  to  do  this,  the  defendants  call  attention  to  many 
facts  which  they  have  already  referred  to  in  their  argument, 
upon  the  point  that  railroads  were  not  included  at  all  in  the 
statute.  They  again  draw  attention  to  the  fact  of  the  peculiar 
nature  of  railroad  property.  When  a  railroad  is  once  built, 
it  is  said,  it  must  be  kept  in  operation.  It  must  transport 
property,  when  necessary  in  order  to  keep  its  business,  at  the 
smallest  price,  and  for  the  narrowest  profit,  or  even  for  no 
profit,  provided  running  expenses  can  be  paid,  rather  than  not 
to  do  the  work;  that  railroad  property  caiuiot  be  altered  for 
use  for  ajiy  other  pun)ose,  at  least  without  such  lo.ss  as  may 
fairly  be  called  destructive;  that  competition,  while  jxrhaps 
right  and  proper  in  other  business,  simply  leads  in  railroad 
businesH  to  financial  niin  and  insolvency,  and  to  the  operation 
of  the  road  by  receivers  in  the  interest  of  its  creditors,  instead 
of  in  that  of  its  owners  and  the  public;  that  a  contest  between 
a  receiver  of  an  insolvent  corporation  iiiul  om-  which  is  still 
solvent  t<!nd8  t^)  ruin   tin-  latter  company,  whih'   Ixing  of  no 
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benefit  to  the  roiiiui-;  tliat  ;i  rcccivor  is  only  hoinid  to  pay 
operating  cxpi'iiscs  so  he  can  coiiipi'tt'  with  the  solvent  com- 
pany, and  ohii^'c  it  to  come  down  to  j)i-ic('s  incompatible  with 
juiy  i)i-(»lil  I'tir  tlif  work  doiii',  ;iiid  unlii  I'liiii  overtakes  it,  to 
tlie  destruction  ol"  innocent  stockiiolders,  and  the  impairment 
of  the  public  interests. 

To  the  question  wiiy  competition  should  necessarily  be  con- 
ducted to  such  an  extent  as  to  result  in  this  relentless  and 
continued  war,  to  eventuate  only  in  the  financial  ruin  of  one 
or  all  of  the  companies  indulging  in  it,  the  answer  is  made 
that,  if  competing?  railroad  comi)anies  be  left  subject  to  the 
sway  of  free  and  unrestricted  competition,  the  results  above 
foreshadowed  necessarily  happen  from  the  nature  of  the  case ; 
that,  competition  being  the  rule,  each  company  will  seek  busi- 
ness to  the  extent  of  its  power,  and  will  imderbid  its  rival,  in 
order  to  get  the  business,  and  such  underbidding  will  act  and 
react  upon  each  company  until  the  prices  are  so  reduced  as  to 
make  it  impossible  to  prosper  or  live  under  them ;  that  it  is 
too  much  to  ask  of  human  nature  for  one  company  to  insist 
upon  charges  sufficiently  high  to  afford  a  reasonable  compen- 
sation, and,  while  doing  so,  to  see  its  patrons  leave  for  rival 
roads,  who  are  obtaining  its  business  by  offering  less  rates  for 
doing  it  than  can  be  afforded,  and  a  fair  profit  obtained  there- 
from. Soouer  than  experience  ruin  from  mere  inanition,  efforts 
will  be  made  in  the  direction  of  meeting  the  underbidding  of 
its  rival,  until  both  shall  end  in  ruin.  The  only  refuge,  it  is 
said,  from  this  wretched  end  lies  in  the  power  of  competing 
roads  agreeing  among  themselves  to  keep  up  prices  for  trans- 
portation to  such  sums  as  shall  be  reasonable  in  themselves, 
so  that  companies  may  be  allowed  to  save  themselves  from 
themselves,  and  to  agree  not  to  attack  each  other,  but  to  keep 
up  reasonable  and  living  rates  for  the  services  performed. 
It  is  said  that,  as  railroads  have  a  right  to  charge  reasonable 
rates,  it  must  follow  that  a  contract  among  themselves  to  keep 
up  their  charges  to  that  extent  is  valid.  Viewed  in  the  light 
of  all  these  facts,  it  is  broadly  and  confidently  asserted  that 
it  is  impossible  to  believe  that  congress,  or  any  other  intelli- 
gent and  honest  legislative  body,  could  ever  have  intended  to 
include  all  contracts  or  combinations  in  restraint  of  trade,  and, 
as  a  consequence  thereof,  to  prohibit  competing  railways  from 
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agreeing  nmong  themselves  to  keep  up  priees  for  transporta- 
tion to  such  a  rate  as  should  be  fair  and  reasonable. 

These  arguments,  it  must  be  eonfessed,  bear  with  much  force 
upon  the  poliey  of  an  aet  whieh  should  prevent  a  general 
agreement  upon  the  (juestion  of  rates  among  competing  rail- 
road eomjjanies  to  tlu'  extent  simply  of  maintaining  those  rates 
which  were  reasonable  and  fair. 

There  is  another  side  to  this  (juestion,  however,  and  it  may 
not  be  amiss  to  refer  to  one  or  two  facts  which  tend  to  some- 
what modify  and  alter  the  light  in  whieh  the  subject  should 
be  regarded.  If  only  that  kind  of  contract  which  is  in  unrea- 
sonable restraint  of  trade  be  within  the  meaning  of  the  statute, 
and  declared  therein  to  be  illegal,  it  is  at  once  apparent  that 
the  subject  of  what  is  a  reasonable  rate  is  attended  with  great 
uncertainty.  What  is  a  proper  standard  by  which  to  judge 
the  fact  of  reasonable  rates?  Must  the  rate  be  so  high  as  to 
enable  the  return  for  the  whole  business  done  to  amount  to  a 
sum  suflicient  to  ailord  the  shareholder  a  fair  and  reasonable 
profit  upon  his  investment?  If  so,  what  is  a  fair  and  reason- 
able profit?  That  depends  sometimes  upon  the  risk  incurred, 
and  the  rate  it,self  dill'ers  in  dilTerent  localities.  Which  is  the 
one  to  which  reference  is  to  be  made  as  the  standard?  Or  is 
the  reasonableness  of  the  i)rofit  to  be  limited  to  a  fair  return 
upon  the  capital  that  would  have  been  sufficient  to  build  and 
equip  the  road,  if  honestly  expended?  Or  is  still  another 
standard  to  be  created,  and  the  reasonableness  of  the  charges 
tried  by  the  cost  of  the  carriage  of  the  article,  and  a  reason- 
able profit  allowed  on  that?  And,  in  such  case,  would  con- 
tribution to  a  sinking  fund  to  make  repairs  ui)on  the  roadbed 
and  renewal  of  cars,  etc.,  be  assumed  as  a  proper  item?  Or 
is  the  reasonableness  of  the  charge  to  be  testicl  by  reference 
to  the  charges  for  the  transportation  of  the  same  kind  of  prop- 
erty made  by  other  roads  similarly  situated?  If  the  latter,  a 
combination  among  such  roads  as  to  rates  wnuld,  of  course, 
furnish  no  means  of  answering  the  ([ueslion.  It  is  quite  ap- 
parent, therefore,  that  it  is  exceedingly  dilVnult  to  formulate 
even  the  teraiH  of  the  rule  itself  wliicii  should  govern  in  the 
matter  of  determining  what  would  be  reasonable  rates  for 
transptjrtation ;  while,  even  after  the  standard  should  be  di'- 
terrained,   there   in  such   an    infinite   variety   of   facts  entering 
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into  lilt'  (lucstion  of  what  is  a  reasonable  rate,  no  matter  what 
standard  is  adopted,  that  any  individual  shijjpcr  would  in 
most  cases  be  apt  to  abandon  tiu-  effort  to  show  the  unreason- 
able character  of  a  charge,  sooner  than  hazard  the  great  ex- 
pense in  time  and  money  necessary  to  prove  the  fact,  and  at 
the  same  time  incur  the  ill  will  of  the  road  itself  in  all  his 
future  dealings  with  it.  To  say,  therefore,  that  the  act  ex- 
cludes agreements  which  arc  not  in  unreasonable  restraint  of 
trade,  and  which  tend  simply  to  keep  up  reasonable  rates  for 
transportation,  is  substantially  to  leave  the  (luestion  of  rea- 
sonableness to  the  companies  themselves. 

It  must  also  be  remembered  that  railways  are  public  cor- 
porations organized  for  public  purposes,  granted  valuable 
franchises  and  privileges,  among  which  the  right  to  take  the 
private  property  of  the  citizen  in  invitum  is  not  the  least 
(Cherokee  Nation  v.  Southern  Kan.  Ry.  Co.,  135  U.  S.  641, 
657)  ;  that  many  of  them  are  the  donees  of  large  tracts  of 
public  lands,  and  of  gifts  of  money  by  municipal  corporations, 
and  that  they  all  primarily  owe  duties  to  the  public  of  a 
higher  nature  even  than  that  of  earning  large  dividends  for 
their  shareholders.  The  business  which  the  railroads  do  is  of 
a  public  nature,  closely  affecting  almost  all  classes  in  the  com- 
munity,—the  fanner,  the  artisan,  the  manufacturer,  and  the 
trader.  It  is  of  such  a  public  nature  that  it  may  well  be 
doubted,  to  say  the  least,  whether  any  contract  which  imposes 
any  restraint  upon  its  business  would  not  be  prejudicial  to 
the  public  interest. 

"We  recognize  the  argument  upon  the  part  of  the  defendants 
that  restraint  upon  the  business  of  railroads  will  not  be  prej- 
udicial to  the  public  interest  so  long  as  such  restraint  provides 
for  reasonable  rates  for  transportation,  and  prevents  the  deadly 
competition  so  liable  to  result  in  the  ruin  of  the  roads,  and  to 
thereby  impair  their  usefulness  to  the  public,  and  in  that  way 
to  prejudice  the  public  interest.  But  it  must  be  remembered 
that  these  results  are  by  no  means  admitted  with  unanimity; 
on  the  contrary,  they  are  earnestly  and  warmly  denied  on  the 
part  of  the  public  and  by  those  who  assume  to  defend  its 
interests  both  in  and  out  of  congress.  Competition,  they  urge, 
is  a  necessity  for  the  purpose  of  secui'ing  in  the  cud  just  and 
proper  rates. 
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It  was  saiil  in  (libbs  v.  (Jas  Co.,  i:{0  U.  S.  IVM],  at  papo  408, 
l)y  Mr.  Chief  .Iiistici'  Ftller,  as  follnw.s:  "Tho  supply  of 
illuininatiug  j?as  is  a  liusiiirss  of  a  public  nature  to  meet  a 
public  necessity.  It  is  not  a  business  like  that  of  an  ordinary 
corporation  cngaf^cd  in  the  manufax'ture  of  articles  that  may 
be  furnislied  by  indiviiluul  elTort.  New  Orleans  CJasli|,'ht  Co. 
V.  Louisiana  Li[,dit  .S:  Ile.il  IM-oducin^'  &  Manufacturing  Co., 
115  U.  S.  650;  Louisville  (ias  Co.  v.  Citizens'  (Jaslight  Co.,  115 
U.  S.  683;  Shepard  v.  Milwaukee  Gas  Co.,  6  Wis.  5:}9 ;  Chicago 
Gaslight  &  Coke  Co.  v.  People's  Gaslight  &  Coke  Co.,  121  111. 
530;  St.  Louis  V.  St.  Louis  Gasli<rht  Co.,  70  Mo.  60.  Hence, 
while  it  is  justly  urged  that  those  rules  which  say  that  a  given 
contract  is  against  public  policy  should  not  be  arbitrarily  ex- 
tended so  as  to  interfere  with  the  freedom  of  contrnct  (Regis- 
tering Co.  V.  Samson,  L.  R.  1!)  K<i.  4G2),  yet,  in  the  instance  of 
business  of  such  a  character  that  it  i)resumably  cannot  be 
restrained  to  any  extent  whatever  without  prejudice  to  the 
public  interest,  courts  decline  to  enforce  or  sustain  contracts 
imposing  such  restraint,  however  partial,  because  in  contra- 
vention of  public  policy.  This  subject  is  much  considered, 
and  the  authorities  cited,  in  West  Virginia  Transp.  Co.  v. 
Ohio  River  Pipe-Line  Co.,  22  W.  Va.  600;  Chicago  Gaslight  & 
Coke  Co.  V.  People's  Gaslight  &  Coke  Co.,  121  111.  530;  W.  U. 
Tel.  Co.  v.  ^imerican  Union  Tel.  Co.,  65  Ga.  160." 

It  is  true,  in  the  Gibbs  Case  there  was  a  special  statute, 
which  prohibited  the  company  from  entering  into  any  con- 
solidation, combination,  or  contract  with  any  other  gas  com- 
pany whatever,  and  it  was  provided  that  any  attempt  to  do 
so,  or  to  make  such  combination  or  contract,  should  be  utterly 
null  and  void.  The  above  extract  from  the  opinion  of  the 
court  is  made  for  the  purpose  of  showing  the  difference  which 
exists  between  a  private  and  a  puldic  corporation;  that  kind 
of  a  public  corporation  which,  while  doing  business  for  re- 
muneration, is  yet  so  connected  in  interest  with  the  public  as 
U>  give  a  public  character  to  its  business;  and  it  is  seen  that 
while,  in  the  absence  of  a  statute  prohibiting  them,  contracts 
of  private  individuals  or  cori)orations  touching  upon  restraints 
in  trade  mtist  be  unreasonable  in  tlieir  nature  to  be  held  void, 
different  considerations  obtain  in  the  ca.se  of  public  corpora- 
tions like  those  of  railroads,  where  it  well  may  be  that  any 
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restraint  upon  n  business  of  lliat  cliai-nclcr,  as  affecting  its 
rates  of  transportation,  must  tli('rel)y  be  prcjudifial  to  tlif 
pulilic  interests. 

Tile  plaint  ill's  arc,  however,  undi'i-  ik)  ohli^'ation  in  order  to 
maintain  this  aetion  to  show  tliat  hy  the;  common  law  all  agree- 
ments among  competing  railroad  companies  to  keep  up  rates 
to  such  as  are  reasonable  were  void  as  in  restraint  of  trade  or 
commerce.  There  are  many  cases  which  look  in  that  direction, 
if  they  do  not  precisely  decide  that  point.  Some  of  them  are 
referred  to  in  the  opinion  in  the  Baltimore  Gas  Co.  Case,  above 
cited.  The  case  of  Steamship  Co.  v.  McGregor,  21  Q.  B.  Div. 
544,  23  Q.  B.  Div.  598,  and  [1892]  App.  Cas.  25,  has  been  cited 
by  the  courts  below  as  holding  in  principle  that  contracts  of 
this  nature  are  valid  at  common  law.  The  agreement  held 
valid  there  was  an  agreement  for  lowering  rates  of  transpor- 
tation among  the  parties  thereto,  and  it  was  entered  into  for 
the  purpose  of  driving  out  of  trade  rival  steamships,  in  order 
that  thereafter  the  rates  might  be  advanced.  The  English 
courts  held  that  the  agreement  was  not  a  conspiracy,  and  that 
it  was  valid,  although  the  result  aimed  at  was  to  drive  a  rival 
out  of  the  field,  because,  so  long  as  the  injury  to  such  rival 
was  not  the  sole  reason  for  the  agreement,  but  self-interest  the 
predominating  motive,  there  was  nothing  wrong  in  law  with 
an  agreement  of  that  kind.  But,  assuming  that  agreements 
of  this  nature  are  not  void  at  common  law,  and  that  the  various 
cases  cited  by  the  learned  courts  below  show  it,  the  answer  to 
the  statement  of  their  validity  now^  is  to  be  found  in  the  terms 
of  tlie  statute  under  consideration.  The  provisions  of  the  in- 
terstate commerce  act  relating  to  reasonable  rates,  discrimina- 
tions, etc.,  do  not  authorize  such  an  agreement  as  this,  nor  do 
they  authorize  any  other  agreements  which  would  be  incon- 
sistent with  the  provisions  of  this  act. 

The  general  reasons  for  holding  agreements  of  this  nature 
to  be  invalid,  even  at  common  law,  on  the  part  of  railroad 
companies,  are  quite  strong,  if  not  entirely  conclusive. 

Considering  the  public  character  of  such  corporations,  the 
privileges  and  franchises  which  they  have  received  from  the 
public  in  order  that  they  might  transact  business,  and  bearing 
in  mind  how  closely  and  immediately  the  question  of  rates  for 
transportation  affects  the  whole  public,  it  may  be  urged  that 
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congress  had  in  mind  ;ill  tin*  difncidties  which  we  havi'  before 
snj:^est»'d  of  jiroviii^j  llic  iim"fiisoiial)li'n('.ss  of  tlu*  ratf,  and 
might,  in  eonsich-ralion  of  all  Ihr  eircumstancOK,  liave  deliber- 
ately decided  to  j)roliil)it  all  agreements  and  eond)inations  in 
restraint  of  tratle,  or  commerce,  regardless  of  the  (jucstiou 
whether  such  agreements  were  reasonable  or  the  reverse. 

It  is  true  that,  as  to  a  majority  of  those  living  along  its 
line,  each  railroad  is  a  monopoly.  Upon  the  s\d)jeet  now  under 
consideration,  it  is  well  said  by  Judge  Oliver  P.  Siirius, 
United  States  district  judge,  Northern  district  of  Iowa,  in  hi.s 
very  able  dissenting  opinion  in  this  case  in  the  United  States 
circuit  court  of  api)eals,  as  follows : 

"As  to  the  majority  of  the  community  living  along  its  line, 
each  railway  company  has  a  monopoly  of  the  business  demand- 
ing transportation  as  one  of  its  elements.  Uy  reason  of  this 
fact,  the  action  of  this  corporation  in  establishing  the  rates  to 
be  charged  largely  influences  the  net  profit  coming  to  the 
farmer,  the  manufacturer,  and  the  merchant,  from  the  sale  of 
the  products  of  the  farm,  the  workshop  and  manufactory,  and 
of  the  merchandise  purchased  and  resold,  and  also  largely 
influences  the  price  to  be  paid  by  every  one  who  consumes  any 
of  the  property  transported  over  the  line  of  railway.  There 
is  no  other  line  of  business  carried  on  in  our  midst  which  is  so 
intimately  connected  with  the  public  as  that  conducted  by  the 
railways  of  the  country.  *  *  *  A  railway  corporation  en- 
gaged in  the  transportation  of  the  persons  and  property  of 
the  community  is  always  carrj'ing  on  a  public  business  which 
at  all  times  directly  affects  the  public  welfare.  All  contracts 
or  combinations  entered  into  bi'tween  railway  corporations 
intended  to  r(;gulate  the  rates  to  be  charged  the  public  for  the 
service  rendered  must,  of  necessity,  affect  the  public  interests. 
By  reason  of  this  marked  distinction  existing  between  enter- 
prises inherently  pid)Iic  in  their  character  and  those  of  a  pri- 
vate nature,  and,  further,  by  reason  of  the  dilTcrence  between 
j)rivate  persons  and  coi-])orations  engaged  in  private  pursuits, 
who  owe  no  direct  or  jjrimary  duty  to  the  public  and  public 
corporations  created  for  the  express  purpo.se  of  carrying  on 
public  enterpri.ses,  and  which,  in  consideration  of  the  public 
powers  cxerciHcd  in  their  behalf,  are  under  obligation  to  carry 
on  the  work  intrusted  to  their  management  primarily  in  the 
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interest  and  for  the  benefit  of  the  eommunity,  it  seems  eh-ar  to 
me  that  the  same  test  is  not  appli<*ahh'  to  both  elasscs  of  busi- 
ness and  corporations  in  (Ictctiiiinin^'  the  validity  of  contraets 
and  coiiibinalions  entered  into  by  those  enf,M<,'ed  tlierein. 
•  *  •  In  the  opinion  of  the  eourt  are  found  eitations  from 
the  repoi'ts  of  tlie  interstate  commerce  commission  in  wiiieli 
are  depicted  tlie  evils  tliat  are  occasioned  to  the  railway  com- 
panies and  the  public  by  warfares  over  rate  chai-f^es,  and  the 
advantages  that  are  gained  in  many  directions  l)y  projier  con- 
ference and  concert  of  action  among  the  comi)eting  lines.  It 
may  be  entirely  true  that,  as  we  proceed  in  the  development 
of  the  policy'  of  public  control  over  i-ailway  traffic,  methods 
will  be  devised  and  put  in  o])eration  by  legislative  enactment 
■whereby  railway  companies  and  the  public  may  be  protected 
against  tiie  evils  arising  from  unrestricted  competition,  and 
from  rate  wars  which  unsettled  the  business  of  the  community; 
but  I  fail  to  perceive  the  force  of  the  argument  that  because 
railway  companies,  through  their  own  action,  cause  evils  to 
themselves  and  the  public  by  sudden  changes  or  reductions  in 
tariff  rates,  they  must  be  permitted  to  deprive  the  community 
of  the  benefit  of  competition  in  securing  reasonable  rates  for 
the  transportation  of  the  products  of  the  country.  Competi- 
tion, free  and  unrestricted,  is  the  general  rule  which  governs 
all  the  ordinary  business  pursuits  and  transactions  of  life. 
Evils,  as  well  as  benefits,  result  therefrom.  In  the  fierce  heat 
of  competition,  the  stronger  competitor  may  crush  out  the 
weaker;  fluctuations  in  prices  may  be  caused  that  result  in 
wreck  and  disaster;  yet,  balancing  the  benefits  as  against  the 
evils,  the  law  of  competition  remains  as  a  controlling  element 
in  the  business  w^orld.  That  free  and  unrestricted  competition 
in  the  matter  of  railroad  charges  may  be  productive  of  evils 
does  not  militate  against  the  fact  that  such  is  the  law  now 
governing  the  subject.  No  law  can  be  enacted  nor  system 
be  devised  for  the  control  of  human  affairs  that  in  its  enforce- 
ment does  not  produce  some  evil  results,  no  matter  how  bene- 
ficial its  general  purpose  may  be.  There  are  benefits  and 
there  are  evils  which  result  from  the  operation  of  the  law  of 
free  competition  between  railway  companies.  The  time  may 
come  when  the  companies  will  be  relieved  from  the  operation 
of  this  law,  but  they  cannot,  by  combination  and  agreements 
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ainoiiK'  tluMusi'lvi's,  liriiig  about  lliis  chaiif^o.  Tlu-  t'ai-t  tliat  the 
provisions  of  the  interstate  eonnneree  act  may  have  ehantjetl 
in  many  respeets  the  eonduet  of  the  eompanies  in  the  carrying 
on  of  the  public  business  tliey  are  engaged  in  does  not  show 
that  it  was  the  intent  of  congress,  in  the  enactment  of  that 
statute,  to  clothe  railway  companies  with  the  right  to  combine 
together  for  the  purpose  of  avoiding  the  clTects  of  competition 
on  the  subject  of  rates." 

The  whole  opinion  is  a   reniarkably  stronj,'   presentation   of 
the  views  of  the  learned  judge  who  wrote  it. 

Still,  again,  it  is  answered  that  the  effects  of  free  competi- 
tion among  railroad  companies,  as  described  by  the  counsel 
for  the  companies  themselves  in  the  course  of  their  argument, 
are  greatly  exaggerated.  According  to  that  argument,  the 
moment  an  agreement  of  this  nature  is  prohibited  the  railroads 
commence  to  cut  their  rates,  and  they  cease  only  with  their 
utter  financial  ruin,  leaving,  perhaps,  one  to  raise  rates  in- 
definitely when  its  rivals  have  been  driven  away.  It  is  said 
that  this  is  a  most  overdrawn  statement,  and  that,  while  abso- 
lutely free  competition  may  have  in  some  instances  and  for  a 
time  resulted  in  injury  to  some  of  the  railroads,  it  is  not  at  all 
clear  that  the  general  result  has  been  other  than  beneficial  to 
the  whole  public,  and  not  in  the  long  run  detrimental  to  the 
prosperity  of  the  roads.  It  is  matter  of  common  knowledge 
that  agreements  as  to  rates  have  been  continually  made  of  late 
years,  and  that  complaints  of  each  company  in  regard  to  the 
violation  of  such  agreements  by  its  rivals  have  been  frequent 
and  persistent.  Rate  wars  go  on  notwithstanding  any  agree- 
ment to  the  contrary,  and  the  struggle  for  business  among 
comjicting  roads  keeps  on,  and,  in  the  nature  of  things,  will 
keep  on,  any  alleged  agreement  to  the  contrary  notwithstand- 
ing; and  it  is  only  by  the  exercise  of  good  sense,  and  by  the 
presence  of  a  common  interest,  that  railroads,  without  enter- 
ing into  any  anirmativc  agreement  in  regard  thereto,  will  keep 
within  the  limit  of  exacting  a  fair  and  reasonable  return  for 
services  rendcn-d.  These  agreements  have  never  been  found 
really  effectual  for  any  extended  period. 

Tlie  interstate  eomnn-rci'  commission,  from  whose  reports 
cjuotations  have  been  <|uite  freely  made  by  counsel  for  the 
puri)osc  of  proving  the  views  of  its  learned  iiiembers  in  regard 
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to  this  Kuhjoct,  has  never  disliiietly  stated  that  nj»rpenicnt8 
among  competing  railroads  to  maintain  prices  are  to  be  com- 
mended, or  tiiat  the  general  effect  is  to  be  regarded  as  bene- 
ficial. They  have  stated  in  their  fourth  anrnial  repf)rt  that 
competition  may  degenerate  into  rate  wars,  and  that  such  wars 
are  as  unsettling  to  the  business  of  the  country  as  they  are 
mischievous  to  the  carriers,  and  that  the  spirit  of  existing  law 
is  against  them.  They  then  add:  "Agreements  between  rail- 
road companies  whicli  from  time  to  time  they  have  entered 
into  with  a  view  to  prevent  such  occurrences  have  never  been 
found  effectual,  and  for  the  very  sufficient  reason  that  the 
mental  reservations  in  forming  them  have  been  quite  as  numer- 
ous and  more  influential  than  the  written  stipulations."  It 
would  seem  true,  therefore,  that  there  is  no  guaranty  of  finan- 
cial health  to  be  found  in  entering  into  agreements  for  the 
maintenance  of  rates,  nor  is  financial  ruin  or  ijisolvency  the 
necessary  result  of  their  absence. 

The  claim  that  the  company  has  the  right  to  charge  reason- 
able rates,  and  that,  therefore,  it  has  the  right  to  enter  into  a 
combination  with  competing-  roads  to  maintain  such  rates, 
cannot  be  admitted.  The  conclusion  does  not  follow  from  an 
admission  of  the  premise.  What  one  company  may  do  in  the 
way  of  charging  reasonable  rates  is  radically  different  from 
entering  into  an  agreement  with  other  and  competing  roads 
to  keep  up  the  rates  to  that  point.  If  there  be  any  competi- 
tion, the  extent  of  the  charge  for  the  service  will  be  seriously 
affected  by  that  fact.  Competition  will  itself  bring  charges 
down  to  what  may  be  reasonable,  while,  in  the  case  of  an 
agi*eemeut  to  keep  prices  up,  competition  is  allowed  no  play. 
It  is  shut  out,  and  the  rate  is  practically  fixed  by  the  com- 
panies themselves  by  virtue  of  the  agreement,  so  long  as  they 
abide  by  it. 

As  a  result  of  this  review  of  the  situation,  we  find  two  very 
widely  divergent  views  of  the  effects  which  might  be  expected 
to  result  from  declaring  illegal  all  contracts  in  restraint  of 
trade,  etc.;  one  side  predicting  financial  disaster  and  ruin  to 
competing  railroads,  including  thereby  the  ruin  of  share- 
holders, the  destniction  of  immensely  valuable  properties,  and 
the  consequent  prejudice  to  the  public  interest ;  while  on  the 
other  side  predictions  equally  earnest  are  made  that  no  such 
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mournful  results  will  follow,  ami  it  is  ur^r'<l  that  thcro  is  a 
necrssity.  in  order  that  the  j)ul)lit'  interest  may  be  fairly  and 
justly  protecteti,  to  allow  free  and  opcMi  competition  anuinR 
railroads  upon  the  suhjoet  of  the  rates  fur  the  transportation 
of  jiersons  and  propei-ty. 

The  arpunu-nts  whieh  have  been  addressed  to  us  against 
the  inclusion  of  all  contracts  in  restraint  <if  traile,  as  provided 
for  by  the  language  of  the  act,  have  been  based  upon  the 
alleged  pres-umption  that  congress,  notwithstanding  the  lan- 
guage of  the  act,  could  not  have  intended  to  eml)race  all  con- 
tracts, but  only  such  contracts  as  were  in  unreasonable 
restraint  of  traile.  Under  these  circumstances,  we  are  there- 
fore asked  to  hold  that  the  act  of  congress  excepts  contracts 
wliich  are  not  in  unreasonable  restraint  of  trade,  and  which 
only  keep  rates  up  to  a  reasonable  price,  notwithstanding  the 
language  of  the  act  makes  no  such  exception.  In  otlier  words, 
we  are  a.skcd  to  read  into  the  act,  by  way  of  judicial  legisla- 
tion, an  exception  that  is  not  placed  there  by  the  lawmaking 
branch  of  the  government,  and  this  is  to  be  done  upon  the 
theory  that  the  impolicy  of  such  legislation  is  so  clear  that  it 
cannot  be  supposed  congress  intended  the  natural  import  of 
the  language  it  used.  This  we  caimot  and  ought  not  to  do. 
That  imj)olicy  is  not  so  clear,  nor  are  the  reasons  for  the 
exception  so  potent,  as  to  permit  us  to  interpolate  an  exception 
into  the  language  of  the  act,  and  to  thus  materially  alter  its 
meaning  and  effect.  It  may  be  that  the  policy  evidenced  by 
the  pa.ssage  of  the  act  it.self  will,  if  carried  out,  result  in 
disaster  to  the  roads,  and  in  a  failure  to  secure  the  advantages 
sought  from  such  legislation.  ^Vllether  that  will  be  the  result 
or  not  we  do  not  know  and  cannot  predict.  These  considera- 
tions are,  however,  not  for  us.  If  the  act  ought  to  read  as 
contended  for  by  defendants,  congress  is  the  body  to  amend 
it,  and  not  this  court,  by  a  process  of  judicial  legislation  wholly 
unjustifiable.  Large  min)bers  do  not  agree  that  the  view 
taken  by  defendants  is  sound  or  true  in  substance,  and  con- 
gress may,  and  very  probably  did,  share  in  that  belief  in  i>ass- 
ing  the  act.  The  public  policy  of  the  government  is  to  b(> 
found  in  its  statutes,  and,  when  they  ha\'e  not  directly  spoken, 
then  in  the  decisions  of  the  courts  and  the  constant  i)ractice 
of  the  government  ofTicials;  but  when  the  lawmaking  power 
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speaks  upon  a  ])arti('iilar  subject,  over  which  it  has  coustitu- 
tionai  i)ower  to  legislate,  jjuljiic  policy  in  such  a  case  is  what 
the  statute  enacts.  If  the  law  luoliihit  any  contract  or  coin- 
biiuition  in  restraint  ol"  trade  or  coniuierce,  a  contract  or  com- 
bination made  in  violation  oi'  such  law  is  void,  whatever  may 
have  been  theretofore  decided  by  the  courts  to  have  been  the 
public  policy  of  the  country  on  that  subject. 

'Hie  conclusion  which  we  have  drawn  from  the  examination 
above  made  into  the  question  before  us  is  that  the  anti-trust 
act  applies  to  railroads,  and  that  it  renders  illegal  all  agree- 
ments which  are  in  restraint  of  trade  or  commerce,  as  we  have 
above  defined  that  expression,  and  the  question  then  arises 
whether  the  agreement  before  us  is  of  that  nature. 

Although  the  case  is  heard  on  bill  and  an.swer,  thus  making 
it  necessary  to  assume  the  truth  of  the  allegations  in  the  answer 
which  are  well  pleaded,  yet  the  legal  effect  of  the  agreement 
itself  cannot  be  altered  by  the  answer,  nor  can  its  violation 
of  law  be  made  valid  by  allegations  of  good  intention  or  of 
de.snre  to  simply  maintain  reasonable  rates;  nor  can  the  plain- 
tiffs' allegations  as  to  the  intent  with  which  the  agreement 
was  entered  into  be  regarded,  as  such  intent  is  denied  on  the 
part  of  the  defendants ;  and,  if  the  intent  alleged  in  the  bill 
were  a  necessary  fact  to  be  proved  in  order  to  maintain  the 
suit,  the  bill  would  have  to  be  dismissed.  In  the  view  we  have 
taken  of  the  question,  the  intent  alleged  by  the  government  is 
not  necessary  to  be  proved.  The  c^uestion  is  one  of  law  in 
regard  to  the  meaning  and  effect  of  the  agreement  itself, 
namely,  does  the  agreement  restrain  trade  or  commerce  in 
any  way  so  as  to  be  a  violation  of  the  act?  We  have  no  doubt 
that  it  does.  The  agreement  on  its  face  recites  that  it  is 
entered  into  "for  the  purpose  of  mutual  protection  by  estab- 
lishing and  maiutaming  reasonable  rates,  rules,  and  regula- 
tions on  all  freight  tralBc,  both  through  and  local."  To  that 
end  the  association  is  formed,  and  a  body  created  which  is  to 
adopt  rates,  which,  when  agreed  to,  are  to  be  the  governing 
rates  for  all  the  companies,  and  a  violation  of  which  subjects 
the  defaultmg  company  to  the  pajniieut  of  a  penalty ;  and, 
although  the  parties  have  a  right  to  withdraw  from  the  agree- 
ment on  giving  30  days'  notice  of  a  desire  so  to  do,  yet  while 
in  force,  and  assuming  it  to  be  lived  up  to,  there  can  be  no 
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doul)t  tliat  its  dirci't,  immcdiato,  and  necessary  elTeet  is  to 
put  a  restraint  upon  trade  or  eoinnieree  as  deseril)ed  in  the  aet. 

For  these  reasons,  the  suit  of  the  government  ean  be  main- 
tained without  proof  of  the  aUe^'ation  that  the  agreement  was 
entered  into  for  the  purpose  of  restraining  trade  or  eommeree, 
or  for  maintaining'  rates  above  what  was  reasonable.  The 
necessary  effect  of  the  agreement  is  to  restrain  trade  or  com- 
merce, no  matter  what  the  intent  was  on  the  part  of  those  who 
signed  it. 

One  or  two  subsidiary  rpiestions  remain  to  be  decided. 

It  is  said  that  to  grant  the  injunction  prayed  for  in  this  case 
is  to  give  the  statute  a  retroactive  effect;  that  the  contract, 
at  the  time  it  was  entered  into,  was  not  proliibited  or  declared 
illegal  by  the  statute,  as  it  had  not  then  been  passed,  and  to 
now  enjoin  the  doing  of  an  aet  which  was  legal  at  the  time  it 
was  done  would  be  improper.  We  give  to  the  law  no  retro- 
active effect.  The  agreement  in  cpiestion  is  a  continuing  one. 
The  parties  to  it  adopt  certain  machinery,  and  agree  to  certain 
methods  for  the  purpose  of  establishing  and  maintaining  in 
the  future  reasonable  rates  for  transportation.  Assuming  such 
action  to  have  been  legal  at  the  time  the  agreement  was  first 
entered  into,  the  continuation  of  the  agreement,  after  it  has 
been  declared  to  be  illegal,  becomes  a  violation  of  the  act.  The 
statute  prohibits  the  continuing  or  entering  into  such  an  agree- 
ment for  the  future,  and,  if  the  agreement  be  continued,  it 
then  becomes  a  violation  of  the  act.  There  is  nothing  of  an 
ex  post  facto  character  about  the  act.  The  civil  n-medy  by 
injunction  and  the  liability  to  punishment  undtr  tlie  eriiiiinal 
provisions  of  the  aet  are  entirely  distinct,  and  there  ean  be  no 
question  of  any  act  being  regarded  as  a  violation  of  the  statute 
which  occurred  before  it  was  passed.  After  its  passage,  if  the 
law  be  violated,  the  parties  violating  it  may  render  themselves 
liable  to  be  |)unished  crimLnally,  but  not  otherwise. 

It  is  also  argued  that  the  United  States  have  no  standing  in 
court  to  maintain  this  bill;  that  they  have  no  pecuniary  inter- 
est in  the  result  of  the  litigation,  or  in  the  ipiestion  to  l>e 
decided  by  the  court.  We  think  that  the  fourth  section  of  Ihe 
act  invests  the  government  with  full  power  and  autlmrity  to 
bring  such  an  action  as  thi.s,  and,  if  the  facts  be  proved,  an 
injunction  should  issue.    Congress,  having  the  control  of  inter- 
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state  commerec,  has  also  tJu;  duty  of  protcctinf,'  it,  and  it  is 
entirely  eoiniietent  for  that  body  to  give  the  remedy  by  in- 
juiietioii,  as  more  cfiicient  than  any  other  civil  remedy.  The 
subject  is  fully  and  ably  diseussed  in  the  case  of  In  re  Debs, 
158  U.  S.  5G4.  See,  also,  Cincinnati,  N.  0.  &  T.  i\  Ry.  Co.  v. 
Interstate  Commerce  Commission,  162  U.  S.  184;  Texas  &  P.  R. 
Co.  V,  Interstate  Commerce  Commission,  1G2  U.  8.  l'J7. 

For  the  reasons  given,  the  decrees  of  the  United  States  cir- 
cuit court  of  appeals  and  of  the  circuit  court  for  the  district 
of  Kansas  must  be  reversed,  and  the  case  remanded  to  the 
circuit  court  for  further  proceedings  in  conformity  with  this 
opinion. 

MR.  JUSTICE  WHITE,  with  whom  concurred  Mr.  Justice 
Field,  Mr.  Justice  Gr.\y  and  IMr.  Justice  Siiir^vs,  dissenting. 

It  is  unnecessary  to  refer  to  the  authorities  showing  that, 
although  a  contract  may  in  some  measure  restrain  trade,  it  is 
not  for  that  reason  void,  or  even  voidable,  unless  the  restraint 
which  it  produces  be  unreasonable.  The  opinion  of  the  court 
concedes  this  to  be  the  settled  doctrine. 

The  contract  between  the  railway  companies  which  the  court 
holds  to  be  void  because  it  is  found  to  violate  the  act  of  con- 
gress of  the  2d  of  July,  1890  (26  Stat.  209),  substantially 
embodies  only  an  agreement  between  the  corporations  by 
which  a  uniform  classification  of  freight  is  obtained,  by  which 
the  secret  undercutting  of  rates  is  sought  to  be  avoided,  and 
the  rates  as  stated  in  the  published  rate  sheets,  and  which,  as 
a  general  rule,  are  required  by  law  to  be  filed  with  the  inter- 
state commerce  commission,  are  secured  against  arbitrary  and 
sudden  changes.  I  content  myself  with  giving  this  mere  out- 
line of  the  results  of  the  contract,  and  do  not  stop  to  demon- 
strate that  its  provisions  are  reasonable,  since  the  opinion  of 
the  court  rests  upon  that  hypothesis.  I  commence,  then,  with 
these  two  conceded  propositions,  one  of  law  and  the  other  of 
fact :  First,  that  only  such  contracts  as  unreasonably  restrain 
trade  are  violative  of  the  general  law;  and,  second,  that  the 
particular  contract  here  under  consideration  is  reasonable,  and 
therefore  not  unlawful,  if  the  general  principles  of  law  are  to 
be  applied  to  it. 

The  theory  upon  which  the  contract  is  held  to  be  illegal  is 
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that  even  thoufjli  it  l)e  reasonable,  and  henee  valiil,  under  the 
ijeneral  prineiples  of  law,  it  is  yet  void,  beeause  it  conflicts 
with  the  act  of  congress  already  referred  to.  Now.  at  the  out- 
set, it  is  necessary  to  understand  the  full  import  of  this  con- 
elusion.  As  it  is  conceded  that  the  contract  does  not  unrea- 
sonably restrain  trade,  and  that,  if  it  does  not  so  unreason- 
ably restrain,  it  is  valid  under  the  general  law.  the  decision 
substantially,  is  that  the  act  of  congress  is  a  departure  from 
the  general  principles  of  law,  and  by  its  terms  destroys  the 
right  of  individuals  or  corporations  to  enter  into  very  many 
reasonable  contract.s.  But  this  proposition,  1  submit,  is  tanta- 
mount to  an  assertion  that  the  act  of  congress  is  itself  unrea- 
sonable. The  difliculty  of  meeting,  by  reasoning,  a  premise 
of  this  nature  is  frankly  conceded ;  for,  of  course,  where  the 
fundamental  proposition  upon  which  the  whole  contention 
rests  is  that  the  act  of  congress  is  unreasonable,  it  would  seem 
conducive  to  no  useful  purpose  to  invoke  reason  as  applicable 
to  and  as  controlling  the  construction  of  a  statute  which  is 
admitted  to  be  beyond  the  pale  of  reason.  The  (juestiou  then 
is,  is  the  act  of  congress  relied  on  to  be  so  interpreted  as  to 
give  it  a  reasonable  meaning,  or  is  it  to  be  construed  as  being 
unreasonable  and  as  violative  of  the  elementary  principles  of 
justice? 

The  argument  upon  which  it  is  held  that  the  act  forbids 
those  reasonable  contracts  which  are  universally  admitted  to 
be  legal  is  thus  stated  in  the  opinion  of  the  court,  and  I  quote 
the  exact  language  in  which  it  is  there  expressed,  lest,  in  seek- 
ing to  epitomize,  I  may  not  accurately  reproduce  the  thought 
which  it  conveys: 

"Contracts  in  restraint  of  trade  have  been  known  and 
spoken  of  for  hundreds  of  years  both  in  England  and  in  this 
country',  and  the  term  includes  all  kinds  of  those  contracts 
which  in  fact  restrain  trade.  Some  of  such  contracts  have 
been  held  void  and  unenforceable  in  the  courts  by  reason  of 
their  restraint  being  unreasonable,  while  others  have  been  held 
valid  because  they  were  not  of  that  nature.  A  contract  may 
be  in  restraint  of  trade,  and  still  be  valid  at  common  law. 
Although  valid,  it  is  neverthelesH  a  contract  in  restraint  of 
trade,  and  would  be  so  described  either  at  common  law  or 
elsewhere,     liy  the  simple  use  of  the  term  'contract  in  restraint 
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of  trade,'  all  contracts  oi"  that  Jiaturc,  wlictlicr  valid  or  otlicr- 
wise,  would  be  included,  and  not  alone  that  kind  of  contract 
which  was  invalid  and  unenforceable  as  being  in  unreason- 
able restraint  of  trade  Wiicn,  therefore,  tin-  Ixxly  of  an  act 
pronounces  as  illegal  every  contract  or  combination  in  restraint 
of  trade  or  commerce  among  the  several  states,  etc.,  the  plain 
and  ordinary  meaning  of  such  language  is  not  limited  to  that 
kind  of  contract  alone  which  is  in  unreasonable  restraint  of 
trade,  but  all  contracts  are  included  in  such  language,  and  no 
exception  or  limitation  can  be  added  without  placing  in  the 
act  that  which  has  been  omitted  by  congress." 

To  state  the  proposition  in  the  form  in  which  it  was  earnestly 
pressed  in  the  argument  at  bar,  it  is  as  follows:  Congress  has 
said  every  contract  in  restraint  of  trade  is  illegal.  When  the 
law  says  "every,"  there  is  no  power  in  the  courts,  if  they 
correctly  interpret  and  api)ly  the  statute,  to  substitute  the  word 
"some"  for  the  word  "every."  If  congress  had  meant  to 
forbid  only  restraints  of  trade  which  were  unreasonable,  it 
would  have  said  so.  Instead  of  doing  this,  it  has  said  "every," 
and  tJiis  word  of  universality  embraces  both  contracts  which 
are  reasonable  and  unreasonable. 

Is  the  proi)Osition  which  is  thus  announced  by  the  court,  and 
which  was  thus  stated  at  bar,  well  founded  1  is  the  first  question 
which  arises  for  solution.  I  quote  the  title  and  the  first  sec- 
tion of  the  act  which,  it  is  asserted,  if  correctly  interpreted, 
destroys  the  right  to  make  just  and  reasonable  contracts: 
"An  act  to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies. 

"Every  contract,  combination,  in  the  form  of  trust  or  other- 
wise, or  conspiracy  in  restraint  of  trade  or  commerce  among 
the  several  states  or  with  foreign  nations,  is  hereby  declared 
to  be  illegal.  Every  person  who  shall  make  any  such  contract 
or  engage  in  any  such  combination  or  conspiracy,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof 
shall  be  punished  by  fine  not  exceeding  $5,000,  or  by  impris- 
onment not  exceeding  one  year,  or  by  both  said  punishments 
in  the  discretion  of  the  court." 

Is  it  correct  to  say  that  at  common  law  the  words  "restraint 
of  trade"  had  a  generic  signitieation  which  embraced  all  con- 
tracts which  restramed  the  freedom  of  trade,  whether  reason- 
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able  or  uiiroasoiiabK',  and,  thrrefori'.  that   all  such  contracts 
arc    within    the    mcaninj;    of    the    wonls    "every    contract    in 
restraint  of  trade?"     1  think  a  brief  consideration  of  the  his- 
tory and  d.v»lo|.iM(Mt  of  tlie  law  on  the  subject  will  not  only 
cstablisli  the  inaci-uracy  of  this  proposition,  but   also  demon- 
strate that  the  wonls  "restraint  of  trade"  embrace  only  con- 
trait.s   whicli    unreasonably   restrain   trade,   and   therefore,   tiiat 
reasonable   contracts,   although    they,    in    some    measure,    "re- 
strain trade."  are  not  within  the  meaning  of  the  words.     It  is 
tnie  that  in  the  adjudged  cases  language  may  be  found  refer- 
ring to  contracts  in  restraint  of  trade  which  arc  valid  because 
reasonable.     Hut  this  mere  form  of  expression,  used  not  as  a 
definition,  does  not  maintain  the  contention  tliat  such  contracts 
are   embraced    within    the    general    terms    "every    contract    in 
restraint  of  trade,"     The  rudiments  of  the  doctrine  of  eon- 
tracts  in  restraint  of  trade  are  found  in  the  common  law  at  a 
very  early  date.     The  first  case  on  the  subject  is  reported  in 
Y.  B.  2  lien.  V.  fol.  5,  p.  20,  iuid  is  known  as  Uier's  case.     That 
was  an  action  of  damages  upon  a  bond  conditioned  that  the 
defendant  should   not   practice  his  trade  as  a  dyer  at  a  par- 
ticular place  during  a  limited  period,  and  it  was  held  that  the 
contract  was  illegal.     The  principle  upon  which  this  case  was 
decided  was  not  described  as  one  forbidding  contracts  in  re- 
straint of  trade,  but  was  stated  to  be  one  by  which  contracts 
restricting  the  liberty  of  the  subject  were  foiliidiini.    The  doc- 
trine declared  in  that  cas^'  was  api)licd   in  subsc(iucnt  ca.ses  in 
England  prior  to  the  cas«'  of  .MitdicU  v.   Reynolds,  decided  in 
1711,  and  reported  in  1    V.   Wins.   isl.     Tlure  the  distinction 
between  general  restraints  ami  partial  n-straints  was  first  defi- 
nitely formulated,  and  it  was  held  that  a  contract  creating  a 
partial  restraint  was  valid,  and  one  creating  a  general  restraint 
was  not.     The  theory  of  partial  and  general  restraints  estab- 
lished   by    that    case    was    followed    in    many    decided    ca.ses    in 
England — not,  however,  without  the  correctness  of  the  differ- 
ence between  the  two  being  in  some  instances  denied  and  in 
others  (juestioned,  until  tlie  matter  was  set  finally  at   rest   by 
the  house  of  lords  in  Nordenfelt   v.  Ainiiiunition  Co..  reported 
in    n8fl4)    App.  ("as.  f).!;').      In  that    case   it  was  held   that    the 
distinction  between  partial  and  general  restraint  was  an  incor- 
rect criterion,  Init  that  whether  a  contract  was  invalid  because 


THE  .STTK  R.MAX  ANTI  TRIST  ACT  895 

in  restraint  of  trade  must  tlej)encl  ui)on  whetli(!r,  on  considerin(? 
all  the  circ'Uinstances,  the  contract  was  found  to  be  reasonable 
or  unreasonable.  If  reasonable,  it  was  not  a  contract  in  re- 
straint of  trade,  and,  if  unreasonable,  it  was. 

The  decisions  of  the  American  courts  substantially  conform 
to  both  the  development  and  ultimate  results  of  the  Englisli 
cases.  AVhile  the  rule  of  partial  and  general  restraint  has 
been  either  expressly  or  impliedly  admitted,  the  exact  scope  of 
the  distinction  between  the  two  has  been  the  subject  of  dis- 
cu.ssion  and  varying  adjudication.  And  although  it  is  accurate 
to  say  that  in  the  cases  expressions  may  be  found  speaking  of 
contracts  as  being,  in  form,  in  restraint  of  trade,  and  yet  valid, 
it  results  from  an  analysis  of  all  the  American  cases,  as  it 
does  from  the  English,  that  these  expressions  in  no  way  imply 
that  contracts  which  were  valid  because  they  only  partially 
restrained  trade  were  yet  considered  as  embraced  within  the 
definition  of  "contracts  in  restraint  of  trade."  On  the  con- 
trary, the  reason  of  the  cases,  where  contracts  partially  re- 
straining trade  were  excepted,  and  hence  held  to  be  valid, 
was  because  they  were  not  contracts  in  restraint  of  trade,  in 
the  legal  meaning  of  those  words.  Referring  to  the  modern 
and  American  rule  on  the  subject.  Beach,  in  his  recent  treatise 
on  the  Modern  Law  of  Contracts,  at  section  1560,  says: 

"The  tendency  of  modern  thought  and  decisions  has  been 
no  longer  to  uphold  in  its  strictness  the  doctrine  which  for- 
merly prevailed  respecting  agreements  in  restraint  of  trade. 
The  severity  with  which  such  agreements  were  treated  in  the 
beginning  has  relaxed  more  and  more  by  exceptions  and  qual- 
ifications, and  a  gradual  change  has  taken  place,  brought  about 
by  the  growth  of  industrial  activities  and  the  enlargement  of 
commercial  facilities  which  tend  to  render  such  agreements 
less  dangerous,  because  monopolies  are  less  easy  of  accom- 
plishment. ' ' 

The  fact  that  the  exclusion  of  reasonable  contracts  from  the 
doctrine  of  restraint  of  trade  was  predicated  on  the  conclusion 
that  such  contracts  were  no  longer  considered  as  coming  within 
the  meaning  of  the  words  "restraint  of  trade''  is  nowhere 
more  clearly  and  cogently  stated  than  in  the  opinion  of  the 
court  of  appeals  of  the  state  of  New  York  in  the  case  of 
Matthews  v.  Associated  Press,  136  X.  Y.  333,  32  X.  E.  981. 
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In  considi'riii^r  tlu>  contontioii  that  a  Ity-law  of  tlio  (Icfciidaut 
nssociation  which  prohibited  its  nu-inhfis  from  riMoiviiig  or 
publishing  "the  n-^Milar  m-ws  dispatches  of  any  other  news 
nssoeiation  covering  a  like  territory  and  orj,'aiii/ed  for  a  like 
purpose"  was  void,  bfcausf  it  tended  to  restrain  trade  and 
competition  and  to  ereate  a  monopoly,  tlie  learned  judge  said 
(page  :}40,  l:iG  X.  v.): 

"We  do  not  think  tin-  by-law  improperly  tends  to  restrain 
trade,  assuming  that  the  business  of  collecting  and  distributing 
news  would  come  within  the  definition  of  'a  trade.'  The 
latest  decisions  of  courts  in  this  country  and  in  England  show 
a  strong  tendency  to  very  greatly  circumscribe  and  narrow 
the  doctrine  of  avoiding  contracts  in  restraint  of  trade.  The 
courts  do  not  go  to  the  length  of  saying  that  contracts  which 
they  now  would  say  are  in  restraint  of  trade  are  nevertheless 
valid  contracts,  and  to  be  enforced.  They  do,  however,  now 
hold  many  contracts  not  open  to  the  objection  that  they  are 
in  restraint  of  trade  wliich  a  few  years  back  would  have  been 
avoided  on  that  sole  ground  both  here  and  in  England.  The 
cases  in  this  court  which  are  the  latest  manifestations  of  the 
turn  in  the  tide  arc  cited  in  the  opinion  in  this  case  at  general 
term,  and  are  .Alateh  Co.  v.  Roeber,  106  X.  Y.  47:^  Ilodge  v. 
Sloan,  107  X.  Y.  244;  Leslie  v.  Lorillard,  110  X.  Y.  519. 

"So  tliat,  when  we  agree  that  a  by-law  whicli  is  in  restraint 
of  trade  is  void,  we  are  still  brouglit  back  to  the  (juestion,  what 
is  a  'restraint  of  trade,'  in  the  modern  definition  of  that  term? 
The  authority  to  make  by-laws  must  also  be  limited  by  the 
scope  and  purpose  of  the  association.  I  think  this  by-law 
is  thus  limited,  and  that  it  is  not  'in  restraint  of  trade,'  as 
the  courts  now  interpret  that  phrase." 

This  lucid  statement  aptly  sums  up  the  process  of  rea.soning 
by  whioh  partial  and  reasonable  contracts  came  no  longer  to 
be  considered  as  included  in  the  words  "contracts  in  restraint 
of  trade,"  and  points  to  the  fallacy  embodied  in  the  proposition 
that  contracts  which  were  held  not  to  be  in  restraint  of  trade 
were  yet  covered  by  the  words  "in  restraint  of  trade"  ;  that 
is,  that,  although  they  were  not  sm-h  contracts,  yet  they  con- 
tinued so  to  be.  After  analyzing  the  provisions  of  the  by-law, 
the  opinion  proceeds  as  follows  (page  :{41,  1:50  X.  Y.)  : 

"Thus,  a  by-law  of  the  nature  complained  of  would  have  a 
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tendency  to  stri'iigtlicu  tin-  association,  and  to  rr-iMlcr  it  more 
eapablo  of  fillinj,'  tlic  duty  it  was  iiK-nrporatcd  to  perform. 
A  business  partnership  could  provide  thai  none  of  its  members 
should  attend  to  any  business  other  than  that  of  tlie  partner- 
ship, and  that  each  partner  who  came  in  must  agre<'  not  to 
do  any  other  business,  and  must  give  up  all  su<h  business  as 
he  had  theretofore  done.  Such  an  agreement  would  not  be  in 
restraint  of  trade,  although  its  direct  efTect  miglit  be  to  restrain 
to  some  extent  the  trade  which  had  been  done." 

This  adds  cogency  to  the  demonstration,  and  shows  in  the 
most  conclusive  manner  that  the  words  "contracts  in  restraint 
of  trade"  do  not  continue  to  define  those  contracts  which  are 
no  longer  covered  by  the  legal  meaning  of  the  words. 

This  court  has*not  only  recognized  and  applied  the  distinc- 
tion between  partial  and  general  restraints,  but  has  also  de- 
cided that  the  true  test  whether  a  contract  be  in  restraint  of 
trade  is  not  whether,  in  a  measure,  it  produces  such  effect,  but 
whether,  under  all  the  circumstances,  it  is  reasonable.  Navi- 
gation Co.  V.  Wiusor,  20  Wall.  64,  68;  Gibbs  v.  Gas  Co.,  130 
U.  S.  396,  409.  As  it  is  unnecessary  here  to  enter  into  a  de- 
tailed examination  of  the  cases,  I  append  in  the  margin  a 
reference  to  decisions  of  some  of  the  state  courts,  and  to  sev- 
eral writers  on  the  subject  of  contracts  in  restraint  of  trade, 
by  whom  the  doctrine  is  reviewed  and  the  authorities  very 
fully  referred  to.^^ 

It  follows  from  the  foregoing  statement  that  at  common  law 
contracts  which  only  partially  restrain  trade,  to  use  the  precise 
language  of  Maule,  J.,  in  Rannie  v.  Irvine,  7  Man.  &  G.  977, 
were  "an  exception  ingrafted  upon  that  rule";  that  is,  the 
rule  as  to  contracts  in  restraint  of  trade,  "and  that  the  ex- 
ception is  in  furtherance  of  the  rule  itself."  I  submit,  also, 
manifestly,  that  the  further  development  of  the  doctrine  by 

15— Diamond  Match  Co.  v.  Roeber,  Pars.  Cont.  p.  748 ;   note  to  /Xjigier 

106  N.  Y.  473;   Leslie  v.  Lorillard,  v.  Webber  (1867)  92  Am.  Dec.  751; 

110  N.  Y.  519,  533 ;  Beal  v.  Chase,  31  note  to  Mitchel  v.  Reynolds,  1  Smith, 

Mich.  490,  518;  National  Ben.  Co.  V.  Lead.    Cas.    705,    and    supplemental 

Union  Hospital  Co.,  45   Minn.  272;  note  (9th  Am.  Ed.)  716  (1888);  re- 

EUerman  v.  Stock  Yards  Co.,  49  X.  view  of  cases  by  A.  M.  Eaton  in  4 

J.   Eq.  215,  217;    Richards  v.  Seat-  H:u-v.  Law  Rev.  p.  129  (1890)  ;  Patt. 

ing  Co.,  87  Wis.  503,  514;  note  to  2  Restr.  Trade  (1891). 
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whicli  it  WHS  decided  that,  if  a  eontrnft  was  reasonable,  it 
would  not  l)e  iield  to  lie  iiieliided  within  contracts  in  restraint 
of  tradt".  althouj^h  such  contract  inij^ht  in  some  measure  pro- 
duce such  ail  etTcct.  was  also  an  exception  to  the  ^'cncral  rule 
as  to  the  invaliiiity  of  contracts  in  restraint  of  trade.  The 
theory,  then,  that  the  woi-ds  "restraint  of  trade"  deline  and 
embrace  all  such  contrai'ts,  without  reference  to  whether  they 
are  reasonable,  amounts  sid)stantially  to  saying  that,  by  the 
common  law  and  the  adjudged  American  cases,  certain  classes 
of  contracts  were  carved  out  of  and  excepted  from  the  general 
rule,  and  yet  were  lield  to  remain  embraced  within  the  general 
rule  from  which  they  were  removed.  But  the  obvious  conflict 
which  is  shown  by  this  contradictory  result  to  which  the  con- 
tention leads  rests,  not  upon  the  m«M-e  form  of  statement,  but 
ujion  the  reason  of  things.  This  will.  1  suluuit,  be  shown  by 
a  very  brief  analysis  of  the  reasons  by  which  |)artial  restraints 
Were  held  not  to  be  embraced  in  contracts  in  restraint  of  trade, 
and  by  which  ultimately  all  reasonable  contracts  were  like- 
wise decided  not  to  be  so  embraced  ;  that  is  to  say,  that  the 
reasoning  b}'  which  the  excei)tions  were  created  conclusively 
shows  the  error  of  contending  that  the  words  "contracts  in 
restraint  of  trade"  continued  to  embrace  those  reasonable  con- 
tracts whicli  those  words  no  longer  described. 

It  is  perhaps  true  that  the  principle  by  which  contracts  in 
restraint  of  the  freedom  of  the  subject  or  of  trade  were  held 
to  be  illegal  was  first  understood  to  embrace  all  contracts 
which  in  any  degree  accomplished  these  results.  lUit,  as  trade 
develoix'd,  it  came  to  be  under.stood  that,  if  contracts  which 
only  partially  restrained  the  freedom  of  the  subject  or  of 
trade  were  embraced  in  the  rule  forbidding  contracts  in  re- 
straint of  trade,  both  the  freedom  of  contract  and  trade  itself 
would  be  destroyecl.  Hence,  from  the  reason  of  things,  arose 
the  distinction  that,  where  contracts  operated  only  a  partial 
restraint  of  the  freedom  of  contract  or  of  trade,  they  were 
not.  in  contemplation  of  law,  contracts  in  restraint  of  trade. 
And  it  was  this  conception  also  which,  in  its  final  aspect,  led 
to  the  knowledge  that  reason  was  to  be  the  criterion  by  which 
it  was  to  be  determined  whether  a  contract  which  in  some 
measure  restrained  the  fi-eeduni  of  euntraet  and  of  trade  was 
in  reality,  when  considered  in  all  its  aspects,  a  contract  of  that 


THE  SIII-nniAX  ANTI  TKi;ST  ACT  8M 

character,  or  one  wliicli  was  nt'cessary  to  1li<:  frciMloiii  of 
contract  and  of  trade.  To  define,  then,  the  words  "in  re- 
straint of  trade"  as  embracing  every  contract  which  in  any 
degree  produced  that  effect,  would  be  violative  of  reason,  be- 
cause it  would  include  all  those  contracts  which  are  the  very 
essence  of  trade,  and  would  be  e(iuival('nt  to  saying  that  there 
should  be  no  trade,  and  therefore  nothing  to  restrain.  The 
dilemma  which  would  necessarily  arise  from  defining  the  words 
"contracts  in  restraint  of  trade"  so  as  to  destroy  trade  by 
rendering  illegal  the  contracts  upon  which  trade  depends,  and 
yet  presupposing  that  trade  would  continue,  and  should  not 
be  restrained,  is  shown  by  an  argument  advanced,  and  which 
has  been  compelled  by  the  exigency  of  the  premise  upon  which 
it  is  based.  Thus,  after  insisting  that  the  word  "every"  is 
all-embracing,  it  is  said  from  the  necessity  of  things  it  will  not 
be  held  to  apply  to  covenants  in  restraint  of  trade  which  are 
collateral  to  a  sale  of  property,  because  not  "supposed"  to  be 
within  the  letter  or  spirit  of  the  statute.  I>ut  how,  1  submit, 
can  it  be  held  that  the  words  "every  contract  in  restraint  of 
trade"  embrace  all  such  contracts,  and  yet  at  the  same  time 
it  be  said  that  certain  contracts  of  that  nature  are  not  in- 
cluded? The  asserted  exception  not  only  destroys  the  rule 
which  is  relied  on,  but  it  rests  upon  no  foundation  of  reason. 
It  must  either  result  from  the  exclusion  of  particular  classes 
of  contracts,  whether  they  be  reasonable  or  not,  or  it  must 
arise  from  the  fact  that  the  contracts  referred  to  are  merely 
collateral  contracts.  But  many  collateral  contracts  may  con- 
tain provisions  which  make  them  unreasonable.  The  excep- 
tion which  is  relied  upon,  therefore,  as  rendering  possible  the 
existence  of  trade  to  be  restrained,  is  either  arbitrary  or  it 
is  unreasonable. 

But  admitting,  arguendo,  the  correctness  of  the  proposition 
by  which  it  is  sought  to  include  every  contract,  however  rea- 
sonable, within  the  inhibition  of  the  law,  the  statute,  considered 
as  a  whole,  shows,  I  think,  the  error  of  the  construction  placed 
upon  it.  Its  title  is,  "An  act  to  protect  trade  and  commerce 
against  unlawful  restraints  and  monopolies."  The  word  "un- 
lawful" clearly  distinguishes  between  contracts  in  restraint  of 
trade  which  are  lawful  and  those  which  are  not ;  in  other 
words,  between  those  which  are  unreasonably  in  restraint  of 
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tradi",  and  cousocun'iitly  invalid,  aiul  tliosi*  which  arc  reason- 
able and  hciico  lawful.  When,  therefore,  in  the  very  title  of 
the  act,  the  well-settled  distinction  hetweeii  lawful  and  unlaw- 
ful contracts  is  hroadly  marked,  how  can  an  intei'inctation  be 
correct  which  luilds  tJiat  all  contracts,  whether  lawful  or  not, 
are  included  in  its  provisions?  While  if  is  ti-ue  that  the  title 
of  an  act  cannot  be  used  to  destroy  the  plain  inijiort  of  the 
lanpuaj^e  found  in  its  body,  yet,  when  a  literal  interpretation 
will  work  out  wrong  or  injury,  or  wliei-e  the  woi'ds  of  the 
statute  are  and)iguous,  the  title  may  be  resorted  to  as  an  instru- 
ment of  construction.  In  U.  S.  v.  Talmer,  'i  Wheat.  610,  where 
general  language  found  in  the  body  of  a  criminal  statute  was 
given  a  narrow  and  restricted  meaning,  Mr.  Chief  Justice 
M.VRSH.VLL,  in  the  course'  of  the  opinion,  said  (page  631)  :  "The 
title  of  an  act  cannot  control  its  words,  but  may  furnish  some 
aid  in  showing  what  was  in  the  mind  of  the  legislature.  The 
title  of  this  act  is,  'An  act  for  the  punishment  of  certain  crimes 
against  the  United  States.'  It  would  seem  that  offenses 
against  the  United  States,  not  olTenses  against  the  human  race, 
were  the  crimes  Avhich  the  legislature  intended  by  this  law  to 
punish." 

So,  also,  in  U.  S.  v.  Union  Pac.  R.  Co.,  01  U.  S.  72,  where 
the  construction  of  a  statute  was  involved,  it  was  held  that  the 
interpretation  adopted  was  supported  by  the  title,  which  dis- 
closed the  general  purpose  which  congress  had  in  view  in 
adopting  the  law  under  consideration.  The  same  rule  was  an- 
nounced in  Smythe  v.  Fiske,  23  Wall.  374,  380,  and  Coosaw 
Min.  Co.  v.  South  Carolina,  141  U.  S.  il^O,  and  eases  there 
cited. 

Pretermitting  the  consideration  of  the  title,  it  cannot  be 
denied  that  the  words  "restraint  of  trade,"  used  in  the  act 
in  (piestion,  liad,  long  prior  to  the  adoption  of  that  act,  been 
construed  as  not  embracing  reasonable  contracts.  The  well- 
Bct-tled  rule  is  that,  where  technical  words  are  used  in  an  act, 
and  their  meaning  has  i)reviously  been  conclusively  settled 
by  long  usage  and  judicial  construction,  the  use  of  the  words 
without  an  indication  of  an  intention  to  give  them  a  new  sig- 
nificance is  an  adoption  of  the  generally  accepted  meaning 
aflixed  to  the  words  at  the  time  the  act  was  passed.  Particu- 
larly  is  this  rule   imperative  where  the  statute   in   which   the 
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words  arc  used  creates  a  orimc,  as  (lo<'s  the;  statute  under  con- 
sideration, and  gives  no  specific  definition  of  the  crime  created. 
Thus  in  I'.  S.  v.  Pahner,  supra,  Mr.  Chief  Justice  ALMtsiiALL, 
referring  to  the  term  "rohbcry, "  as  used  in  the  statute,  said 
(page  Cy'.iO)  :  "Of  the  meaning  of  the  term  'robbery'  as  used 
in  the  statute,  we  think  no  doubt  can  be  entertained.  It  must 
be  untk'rstood  in  the  sense  in  whicli  it  is  recognized  and  defined 
at  common  hnv." 

If  these  obvious  rules  of  interpretation  be  applied,  it  seems 
to  me  they  render  it  impossible  to  construe  the  words  "every 
restraint  of  trade,"  used  in  the  act,  in  any  other  sense  than  as 
excluding  reasonable  contracts,  as  the  fact  that  such  contracts 
were  not  considered  to  be  within  the  rule  of  contracts  in  re- 
straint of  trade  was  thoroughly  established,  both  in  England 
and  in  this  country,  at  the  time  the  act  was  adopted.  It  is, 
I  submit,  not  to  be  doubted  that  the  interpretation  of  the  words 
"every  contract  in  restraint  of  trade"  so  as  to  embrace  within 
its  purview  every  contract,  however  reasonable,  would  cer- 
tainly work  an  enormous  injustice,  and  operate  to  the  undue 
restraint  of  the  liberties  of  the  citizen.  But  there  is  no  canon 
of  interpretation  which  requires  that  the  letter  be  followed, 
when  by  so  doing  an  unreasonable  result  is  accomplished.  On 
the  contrary,  the  rule  is  the  other  way,  and  exacts  that  the 
spirit  which  vivifies,  and  not  the  letter  which  killeth,  is  the 
proper  guide  by  which  to  correctly  interpret  a  statute.  In 
Smythe  v.  Fiske,  23  Wall.  374,  380,  this  court  declared  that: 
"A  thing  may  be  within  the  letter  of  the  statute,  and  not  within 
its  meaning,  and  within  its  meaning,  though  not  within  its 
letter.  The  intention  of  the  lawmaker  is  the  law."  In  Lau 
Ow  Bew  v.  U.  S.,  144  U.  S.  47,  this  court,  speaking  through  Mr. 
Chief  Justice  Fuller,  said  (page  59,  144  U.  S.)  : 

"Nothing  is  better  settled  than  that  statutes  should  receive 
a  sensible  construction,  such  as  will  effectuate  the  legislative 
intention,  and,  if  possible,  so  as  to  avoid  an  unjust  or  an  absurd 
conclusion.  Church  of  Holy  Trinity  v.  U.  S.,  143  U.  S.  457 ; 
Henderson  v.  Mayor,  etc.,  92  U.  S.  259;  U.  S.  v.  Kii'by,  7  Wall. 
482;  Oates  v.  Bank,  100  U.  S.  239." 

In  all  the  cases  there  cited  the  literal  language  of  the  stat- 
utes was  disregarded,  in  order  to  restrict  its  operation  within 
reason.     To  those  cases  may  also  be  added  U.  S.  v,  Mooney, 
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IIG  I*.  S.  104.  whiro  it  was  cDnlt'iKli'd  that  by  the  act  of  .March 
I),  187r>,  0.  I'M,  tlu'  circuit  courts  were  vested  with  jurisdiction 
concurrent  with  district  courts  over  certain  suits.  The  plau- 
sibility of  the  nrRuinent,  based  upon  the  literal  lanpua^'c  of  the 
statute,  was  conceded  by  the  court,  but  the  results  which  would 
follow  from  sustaining  the  construction  contended  for  wero 
pointed  out  by  the  court,  and  it  was  observed  (pape  107,  116 
U.  S.)  :  "A  construction  wliich  involves  such  results  was 
clearly  not  contemplated  by  congress." 

Indeed,  it  seems  to  me  there  can  be  no  doubt  that  reasonable 
contracts  cainiot  be  embraced  within  the  provisions  of  the 
statute  if  it  be  interpreted  by  the  light  of  the  supreme  rule 
commanding  that  the  intention  of  the  law  must  be  carried  out, 
and  it  nuist  be  so  construed  as  to  afford  the  remedy  and  frus- 
trate the  ^^Tong  contemplated  by  its  enactment. 

The  plain  intention  of  the  law  was  to  protect  the  liberty  of 
contract  and  the  freedom  of  trade.  Will  this  intention  not 
be  frustrated  by  a  construction  which,  if  it  does  not  destroy, 
at  least  gravely  impairs,  both  the  liberty  of  the  individual  to 
contract  and  the  freedom  of  trade?  If  the  rule  of  reason  no 
longer  determines  the  right  of  the  individual  to  contract,  or 
secures  the  validity  of  contracts  upon  which  trade  depends 
and  results,  what  becomes  of  the  liberty  of  the  citizen  or  of 
the  freedom  of  trade?  Secured  no  longer  by  the  law  of  rea- 
son, all  these  rights  become  subject,  when  (piestioned,  to  the 
mere  caprice  of  judicial  authority.  Thus,  a  law  in  favor  of 
freedom  of  contract,  it  seems  to  rae,  is  so  interpreted  as  to 
gravely  impair  tliat  freedom.  Progress,  and  not  reaction,  was 
the  purpose  of  the  act  of  congress.  The  construction  now- 
given  the  act  disregards  the  whole  current  of  judicial  author- 
ity, and  tests  the  right  to  contract  by  the  conceptions  of  that 
right  entertained  at  the  time  of  the  Year  IJooks,  instead  of  by 
the  light  of  reason  and  the  necessity  of  modern  society.  To  do 
this  violates,  as  I  see  it,  the  plainest  conception  of  public  policy, 
lor,  as  said  by  Sir  O.  Jessel,  M.  H.,  in  rrinliug  Co.  v.  Samp- 
son, li.  K.  1!>  Ei\.  405:  "If  there  is  one  thing  which  more 
than  anotlirr  public  policy  rcfpiircs,  it  is  that  men  of  full  age 
and  coiiipet«'nt  understanding  shall  have  tlie  utmost  liberty  of 
contracting,  and  their  contracts,  when  entered  into  freely  and 
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voluiitai'ily,  sliall  he  licld  saci'td,  and  shall  Ix-  enforced  by 
courts  of  justice." 

The  remedy  intended  to  be  accoini)lished  by  the  act  of  con- 
gress was  to  shield  a^jainst  the  danger  of  contract  or  combina- 
tion by  the  few  ajjfainst  the  interest  of  the  many,  and  to  the 
detriment  of  freedom.  The  construction  now  given,  1  think, 
strikes  down  tlie  inliTest  of  the  many  to  the  advantage  and 
benefit  of  the  few.  It  has  been  held  in  a  case  involving  a 
combination  among  workingmen  that  such  combinations  are 
embraced  in  the  act  of  congress  in  (juostion,  and  this  view 
was  not  doubted  by  tliis  court.  In  re  Debs,  64  Fed.  724,  745- 
755;  Id.,  158  U.  S.  564.  The  interpretation  of  the  statute, 
therefore,  which  holds  that  reasonable  agreements  are  within 
its  purview,  makes  it  embrace  every  peaceable  organization 
or  combination  of  the  laborer  to  benefit  his  condition  either 
by  obtaining  an  increase  of  wages  or  diminution  of  the  hours 
of  labor.  Combinations  among  labor  for  this  purpose  were 
treated  as  illegal  under  the  construction  of  the  law  which  in- 
cluded reasonable  contracts  within  the  doctrine  of  the  invalid- 
ity of  contract  or  combinations  in  restraint  of  trade,  and  they 
were  only  held  not  to  be  embraced  within  that  doctrine  either 
by  statutory  exemption  therefrom,  or  by  the  progress  which 
made  reason  the  controlling  factor  on  the  subject.  It  follows 
that  the  construction  which  reads  the  rule  of  reason  out  of 
the  statute  embraces  within  its  inhibition  every  contract  or 
combination  by  which  workingmen  seek  to  peaceably  better 
their  condition.  It  is,  therefore,  as  I  see  it,  absolutely  true  to 
say  that  the  construction  now  adopted,  which  works  out  such 
results,  not  only  frustrates  the  plain  purpose  intended  to  be 
accomplished  by  congress,  but  also  makes  the  statute  tend  to 
an  end  never  contemplated,  and  against  the  accomplishment 
of  which  its  provisions  were  enacted. 

But  conceding,  for  the  sake  of  argument,  that  the  words 
"every  contract  in  restraint  of  trade,"  as  used  in  the  act  of 
congress  in  (luestiou,  prohibit  all  such  contracts,  however  rea- 
sonable they  may  be,  and  therefore  that  all  that  great  body 
of  contracts  which  are  commonly  entered  into  between  indi- 
viduals or  corporations,  aaid  which  promote  and  develop  trade, 
and  which  have  been  heretofore  considered  as  lawful,  are  no 
longer  such ;  and  conceding  also  that  agreements  entered  into 
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by  a.ssmiations  of  workinginon  to  pt'ju't'altly  brttrr  tluir  foudi- 
tion,  litluT  by  obtaininj^  an  iiuTi'asf  or  pri'veiitiii^  a  cU-freaso 
of  wajjfs,  or  by  securing  a  rediu'tion  in  the  hours  of  labor,  or 
for  mutually  proti'cting  each  otlu-r  from  unjust  discharge,  or 
for  other  reasonable  purposts,  have  become  unlawful — it  re- 
mains to  consider  whether  the  provisions  of  the  act  of  18U0 
were  intended  to  apply  to  agreements  nuide  between  carriers 
for  the  purpose  of  classifying  the  freight  to  be  by  them  carried, 
or  preventing  secret  cutting  of  the  published  rates;  in  other 
words,  wliether  the  terms  of  the  statute  were  intended  to 
apply  to  contracts  between  carriers  entered  into  for  the  pur- 
pose of  securijig  fairness  in  their  dealings  with  each  other, 
and  tending  to  protect  the  public  against  improper  discrim- 
ination and  sudden  changes  in  rates.  To  answer  this  (juestiou 
involves  deciding  whether  the  act  here  relied  upon  was  in- 
tended to  abrogate  the  provisions  of  the  act  of  congress  of 
the  4th  of  February,  1887,  and  the  amendments  thereto,  com- 
monly known  as  the  "Interstate  Commerce  Act."  The  ques- 
tion is  not  whether  railway  companies  may  not  violate  the 
terms  of  the  statute  of  1890  if  they  do  acts  which  it  forbids 
and  punishes,  but  whether  that  statute  was  intended  to  abro- 
gate the  power  of  railway  companies  to  make  contracts  with 
each  other  which  are  either  expressly  sanctioned  by  the  inter- 
state commerce  act,  or  the  right  to  make  which  arises  by 
reasonable  implication  from  the  terms  of  that  act ;  that  is  to 
say,  not  wiietber  the  act  of  1890  is  not  operative  ujjon  all  per- 
sons and  corporations,  but  whether,  being  so  generally  opera- 
tive, it  was  intended  to  forbid,  as  in  restraint  of  trade,  all  con- 
tract.s  on  the  subjects  embraced  within  and  controlled  by  the 
interstate  commerce  law. 

[Balance  of  opinion  omitted.] 


UNITED  STATES  v.  JOINT-TRAFFIC  ASSOCIATION 
(Supreme  Court  of  United  States,  1898.     171   U.  S.  505.) 
MR.  JUSTICE  PECKIIAM  >''   (after  finding  that  the  agree- 
ments involved  in  the  Trans-Missouri  case  and  in  the  case  at 

16 — Statomcnt  of  furU*  and  urjfu- 
montA  of  coiinHcl  oniittnl;  iilso  part 
of  opinion  only  j^ivcn. 
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bar  were  "alike  in  thcii-  inaiii  and  uiateiial  features"  and  tliat 
till'  Sherman  Anti-Trust  Act  was  eonstilutional,  proe*!eibi  as 
follows :  p.  573]  : 

Finally,  we  are  asked  to  reconsider  the  (juestion  decided  in 
the  Trans-Missouri  Case,  and  to  retrace  the  stej)S  taken  tlierein, 
because  of  the  plain  error  contained  in  that  decision,  and  the 
widespread  alarm  with  which  it  was  received,  and  the  serious 
cunse(|uences  which  liave  resulted,  or  may  soon  result,  from 
the  law  as  interpreted  in  that  case. 

It  is  proper  to  renmrk  that  an  ap[)lication  for  a  reconsider- 
ation of  a  (juestion  but  lately  decided  by  this  court  is  usually 
based  upon  a  statement  that  some  of  the  arguments  employed 
on  tiie  original  hearing  of  the  (luestion  have  been  overlooked 
or  misunderstood,  or  that  some  controlling  authority  has  been 
either  misapplied  by  the  court  or  passed  over  without  discus- 
sion or  notice.  While  this  is  not  strictly  an  application  for  a 
rehearing  in  the  same  case,  yet  in  substance  it  is  the  same 
thing.  The  court  is  asked  to  reconsider  a  question  but  just 
decided  after  a  careful  investigation  of  the  matter  involved. 
There  have  heretofore  been  in  effect  two  arguments  of  pre- 
cisely the  same  questions  now  before  the  court,  and  the  same 
arguments  were  addressed  to  us  on  both  those  occasions. 
The  report  of  the  Traus-JMissouri  Case  shows  a  dissenting  opin- 
ion delivered  in  that  case,  and  that  the  opinion  was  concurred 
in  by  three  other  members  of  the  court. 

That  opinion,  it  will  be  seen,  gives  with  great  force  and 
ability  the  arguments  against  the  decision  which  was  finally 
arrived  at  by  the  court.  It  was  after  a  full  discussion  of  the 
questions  involved,  and  with  the  knowledge  of  the  views  en- 
tertained by  the  minority  as  expressed  in  the  dissenting  opin- 
ion, that  the  majority  of  the  court  came  to  the  conclusion  it 
did.  Soon  after  the  decision  a  petition  for  a  rehearing  of  the 
case  was  made,  supported  by  a  printed  argument  in  its  favor, 
and  pressed  with  an  earnestness  and  vigor  and  at  a  length 
which  were  certainly  commensurate  with  the  importance  of 
the  case. 

This  court,  with  care  and  deliberation,  and  also  with  a  full 
appreciation  of  their  importance,  again  considered  the  ques- 
tions involved  in  its  former  decision. 

A  majority  of  the  court  once  more  arrived  at  the  conclusion 
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it  bnd  first  annoiinct'd.  and  accordiiijjly  it  (loiiifd  the  applica- 
tion. And  now,  for  tin-  tlii?*d  tinif,  tin*  same  ar<;uinfnts  arc 
oinploycd.  and  tin-  court  is  airain  asked  to  recant  its  former 
opinion,  and  to  decide  the  same  ipn-stion  in  direct  opposition 
to  the  conclusion  arrived   at    in   tlu'  Trans-Missouri  Case. 

The  learned  counsel,  while  makinj^  the  application,  frankly 
confess  that  the  arj^ument  in  oppositiou  to  the  decision  in 
the  case  above  named  lias  been  so  fully,  so  clearly,  and  so 
forcibly  presented  in  tiie  dissenting  opinion  of  Mr.  .Justice 
AViiiTK  that  it  is  hardly  possible  to  aild  to  it,  nor  is  it  neees- 
sarj'  to  repeat  it. 

The  fact  that  there  was  so  close  a  division  of  oi)inion  in  this 
court  when  the  matter  was  first  under  advisement,  together 
with  the  different  views  taken  b}'  some  of  the  judges  of  the 
lower  courts,  led  us  to  the  most  careful  and  scrutinizing  exam- 
ination of  the  arguments  advanced  by  both  sides,  and  it  was 
after  such  an  examination  that  the  majority  of  the  court  came 
to  the  conclusion  it  did. 

It  is  not  now  alleged  that  the  court  on  the  former  occasion 
overlooked  any  argument  for  tin*  respondents  or  misapplied 
any  controlling  authority.  It  is  simply  insisted  that  the  court, 
notwithstanding  the  arguments  for  an  opposite  view,  arrived 
at  an  erroneous  result,  which,  for  reasons  already  stated,  ought 
to  be  reconsidered  and  reversed. 

As  we  have  twice  ali'cady  deliberately  and  earnestly  con- 
sidered the  same  arguments  which  are  now  for  a  third  time 
pressed  upon  our  attention,  it  could  hardly  be  expected  that 
our  o[)inion  should  now  change  from  that  already  expressed. 

While  an  erroneous  decision  might  be  in  soin(>  cases  properly 
reconsidered  and  overruled,  yet  it  is  clear  that  the  first  neces- 
sity is  to  convince  the  court  that  the  decision  was  erroneous. 
It  is  scarcely  to  be  assumed  that  such  a  result  could  be  secured 
by  the  presentation  for  a  third  time  of  the  same  arguments 
which  had  twice  before  been  unsuccessfully  urged  upon  the 
attention  of  the  court. 

Wc.  have  listened  to  them  now  because  tlu-  emiiicnce  of  the 
counsel  engagiMJ,  their  earnestness  and  zeal,  their  evident  be- 
lief in  the  correctness  of  their  position,  and,  most  important 
of  all,  the  very  grave  nature  df  the  (jucstions  argued,  called 
upon   the  court  to  again   give   to  those  arguments  strict   and 
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respectful  attention,  Jt  is  not  matter  for  surprise  that  we 
still  arc  unable  to  see  the  error  alleged  to  exist  in  our  former 
decision,  or  to  ('han','e  our  opinion  regardiiiK  the  questions 
therein  involved. 

Upon  the  point  that  the  agreement  is  not  in  fact  one  in 
restraint  of  trade,  even  though  it  did  prevent  competition,  it 
must  be  admitted  that  the  former  argument  has  now  been 
much  enlarged  and  aini)lified,  and  a  general  and  most  masterly 
review  of  that  (luestion  has  been  presented  by  counsel  for 
the  respondents.  That  this  agreement  does  in  fact  prevent 
competition,  and  that  it  must  have  been  so  intended,  we  have 
already  attempted  to  show.  Whether  stifling  competition 
tends  directly  to  restrain  commerce  in  the  case  of  naturally 
competing  railroads  is  a  (luestion  upon  Avhich  counsel  have 
argued  with  very  great  ability.  They  acknowledge  that  this 
agreement  purports  to  restrain  competition,  although,  they 
say,  in  a  very  slight  degree,  and  on  a  single  point.  They 
admit  that,  if  competition  and  commerce  were  identical,  being 
but  different  names  for  the  same  thing,  then,  in  assuming  to 
restrain  competition  even  so  far,  it  would  be  assuming  in  a 
corresponding  degree  to  restrain  commerce.  Counsel  then 
add  (and  therein  we  entirely  agree  with  them)  that  no  such 
identity  can  be  pretended,  because  it  is  plain  that  commerce 
can  and  does  take  place  on  a  large  scale,  and  in  numerous 
forms,  without  competition.  The  material  considerations 
therefore  turn  upon  the  effects  of  competition  upon  the  busi- 
ness of  railroads — whether  they  are  favorable  to  the  com- 
merce in  which  the  roads  are  engaged,  or  unfavorable,  and  in 
restraint  of  that  commerce.  Upon  that  question  it  is  con- 
tended that  agreements  between  railroad  companies  of  the 
nature  of  that  now  before  us  are  promotive,  instead  of  in 
restraint,  of  trade. 

This  conclusion  is  reached  by  counsel  after  an  examination 
of  the  peculiar  nature  of  railroad  property,  and  the  alleged 
baneful  effects  of  competition  upon  it  and  also  upon  the  pub- 
lic. It  is  stated  that  the  only  resort  open  to  railroads  to  save 
themselves  from  the  effects  of  a  ruinous  competition  is  that 
of  agreements  among  themselves  to  check  and  control  it.  A 
ruinous  competition  is,  as  they  say,  apt  to  be  carried  on  until 
the   weakest   of   the   combatants   goes   to   destruction.     After 
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that  the  survivor,  briiii;  rt'Iicvnl  from  compotitiou,  proooods 
to  raise  its  prices  as  lii^'li  as  tlie  business  will  bear.  Coininerpe, 
it  is  said,  tlms  finally  lieeomes  restrained  by  the  efTeets  of 
competition,  whib^  at  tin-  same  time  othcrwiso  valuabb'  rail- 
road property  is  therel)y  (b'stroyed,  or  t,'reatly  reduced  in 
value.  There  can  be  no  doubt  that  the  general  tendency  of 
competition  amonp  competing  railroads  is  towards  lower  rates 
for  transportation,  and  the  result  of  lower  rates  is  generally 
a  greater  demand  for  the  articles  so  transported,  and  this 
greater  demand  can  only  be  gratified  by  a  larger  supply,  fhe 
furnishing  of  which  increases  commerce.  This  is  the  first 
and  direct   result  of  competition  among  railroad  carriers. 

In  the  absence  of  any  agrreement  restralaing  competition, 
this  result,  it  is  argued,  is  neutralized,  and  the  opposite  one 
finally  reached,  by  reason  of  the  peculiar  nature  of  railroad 
property,  which  must  be  operated,  and  the  capital  invested  in 
Avhich  cannot  be  withdi-awn,  and  the  railroad  managers  are 
therefore,  as  is  claimed,  compelled  to  not  only  compete  among 
tliemselves  for  business,  but  also  to  carry  on  the  war  of  com- 
petition until  it  shall  terminate  in  the  utter  destruction  or 
the  buying  up  of  the  weaker  roads,  after  which  the  survivor 
will  raise  the  rates  as  high  as  is  possible.  Thus  the  indirect 
but  final  .effect  of  competition  is  claimed  to  be  the  raising  of 
rates,  and  the  cousecjuent  restraint  of  trade,  and  it  is  urged 
that  this  result  is  only  to  be  prevented  by  such  an  agreement 
as  we  have  here.  In  that  way  alone  it  is  said  that  competition 
is  overcome,  and  general  uniformity  ami  reasonableness  of 
rates  securely  established. 

The  natural,  direct,  and  immediate  elTect  of  comfx'tition  is, 
however,  to  lower  rates,  and  to  thereby  increase  the  demand 
for  commodities,  the  supplying  of  wliieli  increases  commerce; 
and  an  agr«-ement  whose  first  and  tlirect  etTect  is  to  prevent 
this  play  of  eomp«'tition  restrains,  instead  of  promoting,  trade 
and  commerce.  Whether,  in  the  absence  of  an  agreement  as 
to  rates,  the  conseiiuences  described  by  counsel  will  in  fact 
follow  as  a  result  of  competition,  is  matter  of  very  great  un- 
certainty, depending  upon  many  contingencies,  and  in  large 
degree  upon  the  voluntary  action  of  tlie  numagers  of  the 
Ki'veral  roads.  FJailroad  companies  may,  and  often  do,  con- 
tinue in  existence  and  engage  in  their  lawful  traflic  at  some 
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profit,  altliou^'li  lliry  aic  compct  iii«;  railroads,  and  arc  not 
acting  under  any  agreement  or  eoinhination  with  their  eoin- 
petitors  upon  the  subject  of  rates.  It  appears  from  tlie  brief 
of  counsel  in  tliis  case  that  the  agreement  in  (juestion  docs  not 
embrace  all  of  the  lines  or  systems  engaged  in  the  business  of 
railroad  transportation  between  Chicago  and  the  Atlantic 
coast.  It  cannot  l)e  said  that  destructive  competition,  or,  in 
other  woi'ds,  waf  to  tlie  death,  is  bound  to  result  unless  an 
agreement  or  combination  to  avoid  it  is  entered  into  between 
otherwise  competing  roads. 

It  is  not  only  possible,  but  probable,  that  good  sense  and 
integrity  of  purpose  would  prevail  among  the  managers,  and, 
while  making  no  agreement  and  entering  into  no  combination 
by  which  the  whole  railroad  interest  as  herein  represented 
should  act  as  one  combined  and  consolidated  body,  the  man- 
agers of  each  road  might  yet  make  such  reasonable  charges 
for  the  business  done  by  it  as  the  facts  might  justify.  An 
agreement  of  the  nature  of  this  one,  which  directly  and  effectu- 
ally stifles  competition,  must  be  regarded  under  the  statute 
as  one  in  restraint  of  trade,  notAvithstanding  there  are  possi- 
bilities that  a  restraint  of  trade  may  also  follow  competition 
that  may  be  indulged  in  until  the  weaker  roads  are  completely 
destroyed,  and  the  survivor  thereafter  raises  rates  and  main- 
tains them. 

Coming  to  the  conclusion  we  do  in  regard  to  the  various 
questions  herein  discussed,  we  think  it  unnecessary  to  further 
allude  to  the  other  reasons  which  have  been  advanced  for  a 
reconsideration  of  the  decision  in  the  Trans-:\Iissouri  Case. 

The  judgments  of  the  circuit  court  of  the  United  States  for 
the  Southern  district  of  New  York  and  of  the  cii-cuit  court  of 
appeals  for  the  Second  circuit  are  reversed,  and  the  case  re- 
manded to  the  circuit  court,  with  directions  to  take  such  fur- 
ther proceedings  therein  as  may  be  in  conformity  with  this 
opinion. 

Mr.  Justice  Gray,  Mr.  Justice  SniRAS.  and  Mr.  Justice  WmrE 
dissented.  Mr.  Justice  McKenna  took  no  part  in  the  decision 
of  the  ease. 
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NOHTIIEKX  SKCUKITIKS  Co.MrAXV  v.  1X111  ID  STATES 
(Supr.iiic  Court  ol  United  Stjit.s.  IIHI-I.     1!);!  U.  S.  i:»7.)'' 

MK\  .irSTIt'E  IIAi;i, AN  announci'd  the  airmnaiicc  of  \hv  d,-- 
crcf  of  till'  circuit  court,  and  delivered  the  followiiifj;  opinion: 

Tiiis  suit  was  l)rought.  I)y  the  United  States  against  the 
Northern  Securities  Company,  a  corporation  of  New  Jersey; 
the  Great  Northern  Haihvay  Company,  a  corporation  of  Minne- 
sota; the  Northern  racilic  Railway  Company,  a  coi-poration  of 
Wisconsin;  James  . I.  Hill,  a  citi/en  of  ^linnesota  ;  and  William 
P.  Clongh,  I).  Willis  James,  John  S.  Kennedy,  J.  Ticrpont  Mor- 
gan, Robert  liacon,  George  F.  Baker,  and  Daniel  S.  Lamont, 
citizens  of  New  York, 

Its  general  object  was  to  enforce,  as  against  the  defendants, 
the  provisions  of  tlie  statute  of  July  2d,  181)0,  comnioidy  known 
as  the  anti-trust  act,  and  entitled  "An  Act  to  Protect  Trade 
and  Commerce  Against  Unlawful  Restraints  and  Monopolies." 
26  Stat,  at  L.  20!),  chap.  647,  U.  S.  Comp.  Stat.  I'JOl,  p.  ;J200. 
By  tile  decree  below  the  United  States  was  given  substantially 
the  relief  asked  by  it  in  the  bill. 

As  the  act  is  not  very  long,  and  as  tiie  determination  of  the 
particular  (piestions  arising  in  tliis  case  may  require  a  con- 
sideration of  the  scope  and  meaning  of  most  of  its  i)rovisions, 
it  is  here  given  in  full : 

[The  act  here  quoted  in  full  being  the  same  as  the  act  printed, 
p.  76;}  ct  stq.,  supra,  is  omitted.] 

Is  the  case  as  presented  by  the  i)leadings  and  the  evidence 
one  of  a  combination  of  a  conspiracy  in  restraint  of  trade  or 
commerce  among  the  states,  or  witli  foreign  states?  Is  it  one 
in  which  the  defendants  are  properly  chargeable  with  monop- 
olizing or  attempting  to  monopolize  any  part  of  such  trade  or 
commerce?  Let  us  see  what  are  the  facts  disclosed  by  the 
record. 

The  Great  .Vortlirrn  Kailway  ('ninpany  and  the  .Xorthmi 
Pacific  Railway  Company  owned,  contiolled,  and  operated 
sejjarate  lims  of  railway,  —  lln-  foi-mer  roail  extending  from 
Superior,  and   from    Dnlntli  and  St.   Paul,  to  Everett,  Seattle, 

17 — Only  the  o[iiiiion  of  tho  court 
on<l  portionH  of  tho  (iinsi'ntin^j  opin 
ionn  aro  givco. 
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and  Portland,  with  a  braneli  line  to  Helena;  the  latter  extend- 
ing from  Ashland,  and  from  Duliith  and  St.  Paul,  to  Helena, 
Spokane,  Seattle,  Tacoma  and  Portland.  The  two  lines,  main 
a«d  branches,  about  !)0()0  miles  in  leiif^th,  were;  and  are  parallel 
and  competing  lines  across  the  continent  through  the  northern 
tier  of  states  between  the  Great  Lakes  and  the  Pacific,  and  the 
two  companies  were  engaged  in  active  competition  for  freight 
and  passenger  traffic,  each  road  connecting  at  its  respective 
terminals  with  lines  of  railway,  or  with  lake  steamers,  or  with 
seagoing  vessels. 

Pnor  to  18*J.']  the  Northern  Pacific  system  was  owned  or 
controlled  and  operated  by  the  Northern  Pacific  Railroad  Com- 
pany, a  corporation  organized  under  certain  acts  and  resolu- 
tions of  Congress.  That  company  becoming  insolvent,  its  road 
and  property  passed  into  the  hands  of  receivers  appointed  by 
coui'ts  of  the  United  States.  In  advance  of  foreclosure  and 
sale  a  majority  of  its  bondholders  made  an  arrangement  with 
the  Great  Northern  Railway  Company  for  a  virtual  consolida- 
tion of  the  two  systems,  and  for  giving  the  practical  control 
of  the  Northern  Pacific  to  the  Great  Northern.  That  was  the 
arrangement  declared  in  Pearsall  v.  Great  Northern  R.  Co.  161 
U.  S.  646,  40  L.  ed.  838,  to  be  illegal  under  the  statutes  of 
Minnesota  which  forbade  any  railroad  corporation,  or  the  pur- 
chasers or  managers  of  any  corporation,  to  consolidate  the 
stock,  property,  or  franchises  of  such  corporation,  or  to  lease 
or  purchase  the  works  or  franchises  of,  or  in  any  way  control, 
other  railroad  corporations  owning  or  having  under  their  con- 
trol parallel  or  competing  lines.  Minn,  Gen.  Laws,  1874,  chap. 
29,  1881,  chap.  109. 

Early  in  1901  the  Great  Northern  and  Northern  Pacific 
Railway  Companies,  having  in  view  the  ultimate  placing  of 
their  two  systems  under  a  common  control,  united  in  the  pur- 
chase of  the  capital  stock  of  the  Chicago,  Burlington,  &  Quincy 
Railway  Company,  giving  in  payment,  upon  an  agreed  basis 
of  exchange,  the  joint  bonds  of  the  Great  Northern  and  North- 
ern Pacific  Railway  Companies,  payable  in  twenty  years  from 
date,  with  interest  at  4  per  cent  per  annum.  In  this  manner 
the  two  purchasing  companies  became  the  owners  of  $107,000,- 
000  of  the  $112,000,000  total  capital  stock  of  the  Chicago, 
Burlington,  &  Quincy  Railway  Company,  whose  lines  aggre- 
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gated  iil)out  8,000  mill's,  and  oxtnulid  froin  St.  I'aiil  to  Chi- 
I'aifo,  luid  fi'oui  St.  Paul  and  Chicago  to  Quiiicy,  r.iirlitigton, 
DfS  Moiut's,  St.  Loui.s,  Kansas  City,  St.  Josopli,  Oiualia,  Lin- 
coln, Denver,  Cheyenne  and  Hillings,  where  it  connected  with 
the  Northern  I'acilic  Railroad.  By  tiiis  pureha.se  of  stock  the 
Creat  Northern  and  Northern  raeilie  ac(|uired  full  control  of 
the  Chicago,  liurlington,  &  (^uiney  main  line  and  branches. 

Prior  to  November  l.'ith,  liJOl,  defendant  Hill  and  associate 
stockholders  of  the  Great  Northern  Railway  Company,  and 
defendant  Alorgan  and  associate  stockholders  of  the  Northern 
Pacitic  Railway  Company,  ent4.'red  into  a  combination  to  form, 
under  the  laws  of  New  Jersey,  a  huUliny  corporation,  to  be 
called  the  Northern  Securities  Company,  with  a  capital  stock 
of  $400,000,000,  and  to  wiiich  company,  in  exchange  for  its 
own  cai)ital  stock  upon  a  certain  basis  and  at  a  certain  rate, 
was  to  be  turned  over  the  capital  stock,  or  a  controlling  inter- 
est in  the  capital  stock,  of  each  of  tiie  constituent  railway  com- 
panies, with  power  in  tlie  holding  corporation  to  vote  such 
stock  and  in  all  respects  to  act  as  the  owner  thereof,  and  to 
do  whatever  it  might  deem  necessary  in  aid  of  such  railway 
companies  or  to  enliauce  the  value  of  their  stocks.  In  this 
maimer  tin-  interests  of  individual  stockholders  in  the  pro])erty 
and  franchises  of  the  two  independent  and  competing  railway 
companies  were  to  be  converted  into  an  interest  in  the  prop- 
erty and  franchises  of  the  holding  corporation.  Thus,  as  stated 
in  article  6  of  tJie  bill,  "by  making  the  stockhoUlers  of  each 
system  jointly  interested  in  both  systems,  and  by  practically 
pooling  the  earnings  of  both  for  the  beuelit  of  the  former 
stockholders  of  each,  and  by  vesting  the  selection  of  the  di- 
rectors and  otTieers  of  each  syst^-m  in  a  common  body,  to  wit, 
the  holding  «'orpora1i<»n,  with  not  only  the  power,  but  the  duty, 
to  pursue  a  policy  uliidi  would  promote  the  interests,  not  of 
one  sy.stem  at  the  expense  of  the  other,  but  of  both  at  the 
expense  of  the  public,  all  inducement  for  competition  between 
the  two  systems  was  to  be  removed,  a  virtual  con.solidation 
effected,  and  a  monopoly  of  the  Interstate  and  foreign  com- 
merce formerly  carried  on  by  the  two  systems  as  independent 
cora[»etitorH  established. 

In  jiursuance  of  this  combination,  iind  to  rffeet   its  objects, 
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the  defendant,  the  Northern  Securities  Company,  wis  organ- 
ized November  13th,  IDOl,  tinder  the  laws  of  New  Jersey. 

Its  eertifieate  of  incorporation  stated  that  the  objects  for 
whicii  tilt'  company  was  formed  were:  "1.  'I'o  accjuiro  by 
purcliase,  subserijition,  or  otherwise,  and  to  liohl  as  invest- 
ment, any  bonds  or  other  securities  or  evidences  of  infh'btcd- 
ness,  or  any  shares  of  capital  stock  created  or  issued  by  any 
other  corporation  or  corporations,  association  or  associations, 
of  the  state  of  Xew  Jersey,  or  of  any  otlier  state,  territory,  oi- 
country.  2.  To  purchase,  hold,  sell,  assign,  transfer,  mortgage, 
pledge,  or  otherwise  dispose  of  any  bonds  or  other  securities 
or  evidences  of  indebtedness  created  or  issued  by  any  other 
corporation  or  corj)orations,  association  or  associations,  of  the 
state  of  New  Jersey,  or  of  any  other  state,  territory,  or  coun- 
try, and  while  owner  thereof  to  exercise  all  the  rights,  powers, 
and  privileges  of  ownership.  3,  To  purchase,  hold,  sell,  assign, 
transfer,  mortgage,  pledge  or  otherwise  dispose  of  shares  of 
the  capital  stock  of  any  other  corporation  or  corporations, 
association  or  associations,  of  the  state  of  New  Jersey,  or  of 
any  other  state,  territory,  or  country,  and  while  ownier  of  such 
stock  to  exercise  all  the  rights,  powers,  and  privileges  of 
ownership,  including  the  right  to  vote  thereon.  4.  To  aid  in 
any  manner  any  corporation  or  association  of  which  any  bonds 
or  other  securities  or  evidences  of  indebtedness  or  stock  are 
held  by  the  corporation,  and  to  do  any  acts  or  things  designed 
to  protect,  preserve,  improve,  or  enhance  the  value  of  any  such 
bonds  or  other  securities  or  evidences  of  indebtedness  or  stock. 
5.  To  acquire,  own,  and  hold  such  real  and  personal  property 
as  may  be  necessary  or  convenient  for  the  transaction  of  it,s 
business." 

It  was  declared  in  the  certificate  that  the  business  or  pur- 
pose of  the  corporation  was  from  time  to  time  to  do  any  one  or 
more  of  such  acts  and  things,  and  that  the  corporation  should 
have  power  to  conduct  its  business  in  other  states  and  in  for- 
eign countries,  and  to  have  one  or  more  offices,  and  hold,  pur- 
chase, mortgage,  and  convey  real  and  personal  property,  out 
of  New  Jersey. 

The  total  authorized  capital  stock  of  the  corporation  was 
fixed  at  $400,000,000,  divided  into  4,000,000  shares  of  the  par 
value  of  $100  each.     The  amount  of  the  capital  stock  with 
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which  tlic  coriKH-at  ion  shoulil  foinniriicr  business  was  fixed  at 
$,'?0.(M1(\     Tlic  duration  of  the  corporation  was  to  be  perpetual. 

This  charter  having  been  obtained.  Hill  and  his  associate 
stockholders  of  the  Great  Nortliei'ii  Railway  ('onipany,  and 
Morgan  and  associate  stockholders  of  tlie  Xoitliern  I'acilic 
Railway  Company,  assigned  to  the  Securities  Company  a  con- 
trolling amount  of  the  capital  stock  of  the  respective  constituent 
companies  upon  an  aiireed  basis  of  exchanf^e  of  the  capital  stock 
of  the  Securities  Company  for  each  share  of  the  capital  stock  of 
the  other  companies. 

In  further  pursuance  of  the  combination,  the  Securities  Com- 
pany accjuircd  additional  stock  of  tlie  defendant  railway  com- 
panies, issuing  in  lieu  thereof  its  own  stock  upon  the  above 
basis,  and,  at  the  time  of  the  bringing  of  this  suit,  held,  as 
owner  and  proprietor,  substantially  all  the  capital  stock  of 
the  Northern  l*acific  Railway  Company,  and,  it  is  alleged,  a 
controlling  interest  in  the  stock  of  the  Great  Northern  Rail- 
way Company-,  "and  is  voting  the  same  and  is  collecting  the 
dividends  thereon,  and  in  all  respects  is  acting  as  the  owner 
thereof,  in  the  organization,  management,  and  operation  of 
saiil  railway  companies  and  in  the  receipt  and  control  of  their 
earnings." 

No  consideration  whatever,  the  bill  alleges,  has  existed  or 
will  exist,  for  the  transfer  of  the  stock  of  the  defendant  rail- 
way companies  to  the  Northern  Securities  Company,  other 
than  the  issue  of  the  stock  of  the  latter  company  for  the  jnir- 
pose,  after  the  manner,  and  upon  the  basis  stated. 

The  Securities  Company,  the  bill  also  alleges,  was  not  organ- 
ized in  good  faith  to  purchase  and  j>ay  for  the  stocks  of  the 
Great  Northern  and  Northern  Pacific  Railway  Companies,  but 
solely  "to  incorporate  the  pooling  of  the  stocks  of  said  com- 
panies," and  carry  into  elTect  the  above  cond)ination ;  that  it 
is  a  mere  depositary,  custodian,  holder,  or  tinistee  of  the  stocks 
of  the  Great  Northern  and  Nortlu-rn  Pacific  Railway  Com- 
panies; that  its  sliares  of  stock  are  but  beneficial  certificates 
against  said  railroad  stocks  to  designate  the  interest  of  the 
holders  in  the  pool;  that  it  does  not  have  and  mver  had  any 
capital  to  warrant  such  an  operation;  that  its  subscribed 
capital  was  but  $.'{0,000,  and  its  authorized  ca|)ital  stock  of 
$400,000,000  was  just  sufficient,  when  all  issued,  to  represent 
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and  cover  tlie  fxcliiinj^c  viiliir  ol'  suhstantially  tlic  nitirc  sto<'k 
of  the  (ii-cat  XortliL'in  and  i\oii,h(,'in  racific  Kaihvuy  Coiii- 
pauies,  upon  tin*  basis  and  at  llie  rate  agreed  upon,  which  was 
about  $122,(l(iU,()()()  in  excess  of  the  combined  capital  stock  of 
the  two  railway  companies  taken  at  par;  and  that,  unless  pre- 
vented, the  Securities  Company  would  acquire,  as  owner  and 
projjrictor,  substantially  all  the  capital  stock  of  the  Great 
Northern  and  Northci-n  Pacific  Railway  Companies,  issuing  in 
lieu  thereof  its  own  capital  stock  to  the  full  extent  of  its 
authorized  issue,  of  which,  upon  the  agreed  basis  of  exchange, 
the  former  stockholders  of  the  Great  Northern  Railway  Com- 
pany have  received  or  would  receive  and  hold  about  55  per 
cent,  the  balance  goijig  to  the  former  stockholders  of  the 
Northern  Pacific  Railway  Company. 

The  government  charges  that  if  the  combination  was  held 
not  to  be  in  violation  of  the  act  of  Congress,  then  all  efforts  of 
the  national  government  to  preserve  to  the  people  the  benefits 
of  free  competition  among  carriers  engaged  in  interstate  com- 
merce will  be  wholly  unavailing,  and  all  transcontinental  lines, 
indeed,  the  entire  railway  systems  of  the  country,  may  be 
absorbed,  merged,  and  consolidated,  thus  placing  the  public 
at  the  absolute  mercy  of  the  holding  corporation. 

The  several  defendants  denied  all  the  allegations  of  the  bill 
imputing  to  them  a  purpose  to  evade  the  provisions  of  the  act 
of  Congress,  or  to  form  a  combination  or  conspiracy  having 
for  its  object  either  to  restrain  or  to  monopolize  commerce  or 
trade  among  the  states  or  with  foreign  nations.  They  denied 
that  any  combination  or  conspiracy  was  formed  in  violation 
of  the  act. 

In  our  judgment,  the  evidence  fully  sustains  the  material 
allegations  of  the  bill,  and  shows  a  violation  of  the  act  of 
Congress,  in  so  far  as  it  declares  illegal  every  combination  or 
conspiracy  in  restraint  of  commerce  among  the  several  states 
and  with  foreign  nations,  and  forbids  attempts  to  monopolize 
such  commerce  or  any  part  of  it. 

Summarizing  the  principal  facts,  it  is  indisputable  upon  this 
record  that  under  the  leadership  of  the  defendants  Hill  and 
Morgan  the  stockholders  of  the  Great  Northern  and  Northern 
Pacific  Railway  corporations,  having  competing  and  substan- 
tially parallel  lines  from  the  Great  Lakes  and  the  Mississippi 
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rivor  to  the  Pacifu'  oi'oiin  ut  I^l^;l't  souiul  coinbiiicd  ami  con- 
fi'ivi'il  till'  si'lu'iiu*  of  or^Miii/iiijj  a  rorpoi atioii  iiiultT  tlii'  laws 
of  New  .Itl-Si'V  wliicli  sliolild  holt!  1  he  slian-s  of  the  stock  of 
thr  fonstitui'iit  coinpanii's ;  such  sliarciioKlcrs,  in  lini  of  tlicir 
shares  in  those  companies,  to  rc»'civc,  upon  an  af^'rccil  basis  of 
value,  shjU'es  in  tiie  Imldin^  coiporal  ion  ;  lliat  pursiiaiit  to 
such  eonibiiiatioii  the  Northern  Sn-uritics  Company  was  or- 
{;ani/e(l  as  the  holilinjr  eor])orat ion  Ihrout^h  which  the  scheme 
should  be  executed;  and  undir  tiiat  s(dicmc  such  holding  cor- 
poration has  become  the  Indiler — more  propei'ly  sjx'aking,  the 
custodian — of  nuu-e  than  nine  tenths  of  the  stock  of  the  North- 
ern I'acilic,  and  more  llian  tiiiMi'  fourllis  of  the  stock  of  the 
Ijreat  Northern,  the  stockholders  of  the  comi)anies  who  de- 
livereil  their  stock  receiving  upon  the  agreed  basis  shares  of 
stock  in  Ihe  iiolding  corporation.  The  stockholders  of  these 
two  competing  companies  disapj)cared,  as  such,  for  the  mo- 
meut,  but  immediately  reappeared  as  stockholders  of  the  hold- 
ing company,  which  was  thereafter  to  guard  the  interests  of 
both  sets  of  stockholders  as  a  unit,  and  to  manage,  or  cause 
to  be  maiuiged,  both  lines  of  railroad  as  if  held  in  one  ouncr- 
sliij}.  Necessarily  by  this  combination  or  arrangement  the 
holding  comi)any  in  the  fullest  sense  dominates  the  situation 
in  the  interes-t  of  those  who  were  stockhoklers  of  the  eonstit- 
\ient  companies;  as  much  so,  for  every  practical  purpose,  as 
if  it  had  been  itself  a  railroad  corporation  which  had  built, 
owned,  and  operated  both  lines  for  the  exclusive  benelit  of  its 
stockholders.  Necessarily,  also,  the  constituent  i-ompanies 
ceased,  under  such  a  combination,  to  be  in  active  competition 
for  trade  and  commerce  along  their  nspective  lines,  and  havu 
become,  practically,  one  powerful  consolidated  corporation, 
by  the  name  of  a  holding  corporation,  the  prirudpal.  if  not  the 
sole,  object  f(jr  the  for-mation  of  which  was  to  cari'y  out  the 
purpose  of  the  or-iginal  <()rid)ination.  under  which  competition 
between  the  constituent  comparucs  woulil  cease.  Those  who 
Were  stockholders  of  tJie  (iicat  Nor-thern  and  Noithern  Taeilic 
and  became  Htockholdcis  in  the  holding  coiii|»any  aie  now  in- 
terested in  preventing  all  eompftilion  between  the  two  lines, 
and,  as  owners  (d'  stock  or  of  ceitilicali's  of  stocdt  in  the  holding 
company,  they  will  see  lo  it  that  im  eompr]  it  i(»ii  is  tdleiafed. 
They   will   lake  care   that    no   persons  art-   cliuseii   diicctors  of 
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flic  holding'  coiiiiijiiiy  wild  will  |i('i-iiii1  (•(niiptt  it  ion  Ijetween 
the  (H)iislitiit'iit  coiiipaiiiis.  Tlic  result  of  the  coirihinat ion  is 
that  all  the  caniiii^^'s  of  the  const  if  uciit  coiiii)aiiics  riiaUc  a  (.-oin- 
nion  liind  in  tlic  hands  of  the  Xorthcfii  Sc<'nritics  Coinpaiiy,  to 
l)c  distributed,  not  upon  the  hasis  of  the  earnings  of  the 
respective  constituent  eoiiij)anies,  each  acting  exclusively  in 
its  own  interests,  hut  upon  the  hasis  of  tiu-  certificates  of  stock 
issued  by  the  holding  company.  No  scheme  or  device  could 
more  certainly  come  within  the  words  of  the  act, — "combina- 
tion in  the  form  of  a  trust  or  otherwise  ...  in  restraint 
of  commerce  among  the  several  states  or  with  foreign  nations," 
— or  could  more  effectively  and  certainly  suj)i)ress  free  com- 
petition between  the  constituent  comi)anies.  This  combination 
is,  within  the  meaning  of  the  act,  a  "trust;"  but  if  not,  it  is 
a  comhinatio-n  in  restraint  of  interstate  and  international  com- 
merce; and  that  is  enough  to  bring  it  under  the  condemnation 
of  the  act.  The  mere  existence  of  such  a  combination,  and  the 
power  acijuired  by  the  holding  company  as  its  trustee,  con- 
stitute a  menace  to,  and  a  restraint  upon,  that  freedom  of 
commerce  which  Congress  intended  to  recognize  and  protect, 
and  which  the  i)ublic  is  entitled  to  have  protected.  If  such 
combination  be  not  destroyed,  all  the  advantages  that  would 
naturally  come  to  the  public  under  the  operation  of  the  general 
laws  of  competition,  as  between  the  Great  Northern  and  North- 
ern Pacific  Railway  Companies,  Avill  be  lost,  and  the  entire 
commerce  of  the  immense  territory  in  the  northern  part  of  the 
United  States  between  the  Great  Lakes  and  the  Pacific  at 
Puget  sound  will  be  at  the  mercy  of  a  single  holding  corpora- 
tion, organized  in  a  state  distant  from  the  people  of  that 
territory. 

The  circuit  court  was  undoubtedly  right  when  it  said — all 
the  judges  of  that  court  concurring — that  the  combination  re- 
ferred to  "led  inevitably  to  the  following  results:  First,  it 
placed  the  control  of  the  two  roads  in  the  hands  of  a  single 
person,  to  wit,  the  Securities  Company,  by  virtue  of  its  owner- 
ship of  a  large  majority  of  the  stock  of  both  companies;  sec- 
ond, it  destroys  every  motive  for  competition  between  two 
roads  engaged  in  interstate  trafSc,  which  were  natural  com- 
petitors for  business,  by  pooling  the  earnings  of  the  two  roads 
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for  till'  I'oimiKMi  hfiiilit  (if  till-  sf  ()cldntlilri-s  of  lidlli  coiii  |  tail  i«'s. " 
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Such  hcii)^  tlu'  casr  madf  l>y  tlir  rt-coi'd.  what  arc  tlic  prin- 
ciples   that    must    control    ihr    di-cision    of    tin-    in'cscnt    case? 
Do   former  adjudications   dctirniitn'   tiic   contidlliiiK'   "lucstions* 
ruiscd  by  the  |»I('adin^;s  and  proofs? 

Tile  contention  of  the  fs'ovcrnment  is  that,  if  rt't^ard  he  had 
to  former  adjudications,  the  present  case  must  be  determined 
in  its  favor.  That  view  is  contested  and  the  defendants  insist 
that  a  decision  in  their  favor  will  not  bi'  inconsistent  with  any- 
thing lieretofore  decided  and  would  be  in  harmony  with  the 
act  of  Congress. 

Is  the  act  to  be  construi'd  as  forbiddinj^  i-very  combination 
or  conspiracy  in  restraint  of  trade  or  commerce  among  the 
states  or  with  foreifrii  nations?  Or.  does  it  embrace  oidy  such 
restraints  as  are  unreasonable  in  their  nature?  Is  the  motive 
with  which  a  forbidden  combination  or  conspiracy  was  formed 
at  all  material  when  it  appears  that  the  necessary  tendency  of 
the  particular  combination  or  conspiracy  in  (piestion  is  to 
restrict  or  suppress  free  competition  between  competing  rail- 
roads engaged  in  commerce  among  the  states?  Does  the  act 
of  Congress  prescribe,  as  a  riilr  for  i)it' rstntr  or  international 
commerce,  that  the  operation  of  the  natural  laws  of  competi- 
tion between  those  engaged  in  such  commerce  shall  not  be 
restricted  or  interfered  with  by  any  contract,  combination,  or 
conspiracy?  IIow  far  may  Congress  go  in  regulating  the 
affairs  or  conduct  of  state  corporations  engaged  as  carriers  in 
commerce  among  the  states  or  of  state  corporations  which, 
although  not  directly  engaged  tJiemselves  in  si((h  commerce, 
yet  have  control  of  the  business  of  interstate  can'iers?  If 
state  corj)orations,  or  their  stockholders,  are  found  to  be  parties 
to  a  combination  in  the  form  of  a  trust  or  otherwise,  which  re- 
strains interstat»'  or  international  commerce,  may  they  not  be 
compelled  to  respect  any  rule  for  such  commerce  that  may  be 
lawfully  prescribed  by  Congress? 

These  (piestions  were  earnestly  discussed  at  the  bar  by  able 
counsel,  and  have  received  the  full  consiilcration  which  their 
importance  demands. 

The  first  case  in  this  court  arising  under  the  anti-trust  act 
waH  United  States  v.  Iv  ('.  Knight  Co.  IHG  U.  S.  1.  IV.)  L.  ed. 
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:)27).  The  iit'xt  case  was  that  of  United  States  v.  Trans-Missouri 
Freight  Asso.  166  U.  S.  290,  41  L.  ed.  1007.  That  was  followed 
by  United  States  v.  Joint  Traffic  Asso.  171  U.  S.  HOf),  509,  571, 
43  L.  ed.  259,  287,  288;  Ilojikins  v.  United  State.s,  171  U.  S. 
578,  43  L.  ed.  290;  Anderson  v.  United  States,  171  U.  S.  Ooi, 
43  L.  ed.  300;  Addyston  Pipe  &  Steel  Co.  v.  United  State.s,  175 
U.  S.  211,  44  L.  ed.  136,  and  W.  W.  Montague  &  Co.  v.  Lowry, 
193  U.  S.  38,  ante,  p.  307.  To  the.se  may  be  added  Pearsall  v. 
Great  N.  R.  Co.  161  U.  S.  646,  40  L.  ed.  838,  which,  although 
not  arising  under  the  anti-trust  act,  involved  an  agreement 
under  which  the  Great  Northern  and  Northern  Pacific  Kail- 
way  Companies  should  be  consolidated  and  by  which  competi- 
tion between  those  companies  was  to  cease.  In  United  States 
V.  E.  C.  Knight  Co.  it  was  held  that  the  agreement  or  arrange- 
ment there  involved  had  reference  only  to  the  manufacture  or 
production  of  sugar  by  those  engaged  in  the  alleged  combina- 
tion; but  if  it  had  directly  embraced  interstate  or  international 
commerce,  it  would  then  have  been  covered  by  the  anti-trust 
act  and  would  have  been  illegal ;  in  United  States  v.  Trans- 
Missouri  Freight  Asso.  that  an  agreement  between  certain 
railroad  companies  providing  for  establishing  and  maintain- 
ing, for  their  mutual  protection,  reasonable  rates,  rules,  and 
regulations  in  respect  of  freight  traffic,  through  and  local,  and 
by  which  free  competition  among  those  companies  was  re- 
stricted, was,  by  reason  of  such  restriction,  illegal  under  the 
anti-trust  act;  in  United  States  v.  Joint  Traffic  Asso.  that  an 
arrangement  between  certain  railroad  companies  in  reference 
to  railroad  traffic  among  the  states,  by  which  the  railroads 
involved  were  not  subjected  to  competition  among  themselves, 
was  also  forbidden  by  the  act ;  in  Hopkins  v.  United  States 
and  Anderson  v.  United  States,  that  the  act  embraced  only 
agreements  that  had  direct  connection  with  interstate  com- 
merce, and  that  such  commerce  comprehended  intercourse  for 
all  the  purposes  of  trade  in  any  and  all  its  forms,  including 
the  transportation,  purchase,  sale,  and  exchange  of  commodities 
between  citizens  of  different  states,  and  the  power  to  regulate 
it  embraced  all  the  instrumentalities  by  which  such  commerce 
is  conducted;  in  Addyston  Pipe  &  Steel  Co.  v.  United  States, 
all  the  members  of  the  court  concurring,  that  the  act  of  Con- 
gress made  illegal  an  agreement  between  certain  private  com- 


020    COMBINATIONS  AND   KllSTKAlNT  OV    TK'ADK 

panios  or  corporations  ('ll^;a^r»'(l  in  (li(Tfi-tii1  states  in  tlie 
inaniifactiiro,  sale,  and  transportation  I'f  iron  pip*',  wluTcby 
oonipotition  anionp  thrni  was  avoided;  and  in  \V.  \V.  Montaf^uo 
&  Co.  V.  Lowry.  all  the  monibi'rs  of  the  court  aj^ain  concurring, 
that  a  combination  created  l»y  an  agreement  between  certain 
private  manufacturers  and  dealers  in  tiles,  grates,  and  mantels, 
in  (litTerent  states,  whereby  they  controlled  or  sought  to  con- 
trol the  price  of  such  articles  in  those  states,  was  condemned 
by  the  act  of  Congress.  In  l\Nirsall  v.  Cireat  Xorthern  R.  Co. 
which,  as  already  .stated,  involved  the  consolidation  of  the 
Great  Xortln-rn  and  Northern  Pacific  Railway  Companies,  the 
court  said:  "The  consolidation  of  these  two  great  corpora- 
tions will  unavoiilably  result  in  giving  to  the  defendant  [the 
Great  Northern)  a  monopoly  of  all  traffic  in  the  northern  half 
of  the  state  of  Minnesota,  as  well  as  of  all  transcontinental 
traffic  north  of  the  line  of  the  Union  Pacific,  against  which 
public  regidations  will  be  but  a  feeble  protection.  The  acts 
of  the  Minnesota  legislature  of  1874  and  IHSl  undoubtedly 
reflected  the  general  sentiment  of  the  jiublic. — that  their  best 
security  is  in  competition." 

We  will  not  encumber  this  opinion  by  extended  extracts  from 
the  former  opinions  of  this  court.  It  is  sutTleient  to  say  that 
from  the  decisions  in  the  above  ca.scs  certain  propositions  are 
plainly  deducible  and  embrace  the  pre.sj'ut  case.  Those  propo- 
sitions are : 

That  although  the  act  of  Congress  known  as  the  anti-tnist 
act  has  no  reference  to  the  mere  manufacture  or  j)roduction 
of  articles  or  commodities  within  the  limits  of  the  several 
.states,  it  does  embrace  and  declare  to  be  illegal  every  contract, 
combination,  or  conspiracy,  in  whatever  form,  of  whatever 
nature,  and  whoever  may  be  parties  to  it,  which  directly  or 
necessarily  ofxrates  i)i  rrs-trainf  of  trade  or  commerce  among  the 
several  stat(s  or  iritli  fort  iff  n  tuitians; 

That  the  act  is  not  limited  to  restraints  of  interstate  and 
international  trade  or  commerce  that  are  unreasonable  in  their 
nature,  but  embraces  all  flirt rt  nstraints  imposed  by  any  com- 
bination, conspiracy  or  monopoly  upon  such  trade  or  com- 
merce ; 

That  railroad  carriers  engaged  in  interstate  or  international 
trade  or  commerce  are  embraced  by  the  act; 
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Tlijit  comhinations,  even  nnionR  private  iTianur.icturrrH  or 
ilcalcrs,  wlirrchy  inlir^tnti  or  international  comnunr  is  n-- 
straiiicd,  arc  ('(nially  ciiihraccd  l).v  the  act; 

That  Coii^M-css  has  the  jxiwci-  to  establish  rubs  by  which 
intcrstnti  and  international  commerce  shall  hi-  ^'overned,  and, 
by  the  aiil i  t rust  act,  has  prescribed  the  rule  ol"  free  competi- 
tion among  those  engaged  in  such  commerce; 

That    rrenj    combination    or    conspiracy     wiiidi     would     ex-, 
tinguish   competition   between   otherwise   compel ing   railroads 
engaged  in  interstate  trade  or  commerce,  and   whi(!h  would  in 
that   way  restrain  such  trade  or  commerce,  is  made  illegal   by 
the  act; 

That  the  natural  effect  of  competition  is  to  increase  com- 
merce, and  an  agreem<«it  whose  direct  etl"ect  is  to  prevent  this 
play  of  competition  restrains  instead  of  promoting  trade  and 
commerce ; 

That  to  vitiate  a  combination  such  as  the  act  of  Congress 
condemns,  it  need  not  be  shown  that  the  combination,  in  fact, 
results  or  will  result,  in  a  total  suppression  of  trade  or  in  a 
complete  monopoly,  but  it  is  only  essential  to  show  that,  by 
its  necessary  operation,  it  tends  to  restrain  interstate  or  inter- 
national trade  or  commerce  or  tends  to  create  a  monopoly  in 
such  trade  or  commerce  and  to  deprive  the  public  of  the  ad- 
vantages that  flow  from  free  competition; 

That  the  constitutional  guaranty  of  liberty  of  contract  does 
not  prevent  Congress  from  prescribing  the  rule  of  free  com- 
petition for  those  engaged  in  interstate  and  international  com- 
merce ;  and. 

That  under  its  power  to  regulate  commerce  among  the  sev- 
eral states  and  with  foreign  nations,  Congress  had  authority 
to  enact  the  statute  in  question. 

No  one,  we  as<sume,  will  deny  that  these  propositions  were 
distinctly  announced  in  the  former  decisions  of  this  court. 
They  cannot  be  ignored  or  their  effect  avoided  by  the  intima- 
tion that  the  court  indulged  in  obiter  dicta.  What  was  said 
in  those  cases  was  within  the  limits  of  the  issues  made  by  the 
parties.  Tn  our  opinion,  the  recognition  of  the  principles  an- 
nounced in  former  cases  must,  under  the  conceded  facts,  lead 
to  an  aflfirmance  of  the  decree  below,  unless  the  special  objec- 
tions, or  some  of  them,  which  have  been  made  to  the  applica- 
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tion  of  the  net  of  Conprcss  to  the  prcsoiit  case,  arc*  of  a 
substantial  character.     Wo  \\\\\  now  consider  those  ol)jeetions. 

rnilerlyinpr  the  arfjiinient  in  behalf  of  tlic  defendants  is  the 
idea  that,  as  the  Northern  Scetiritirs  Conijiany  is  a  state  cor- 
poration, and  as  its  accpiisition  of  the  stock  of  the  Oreat 
Northern  and  Northern  Pacific  Railway  Companies  is  not  in- 
consistent with  the  powers  conferred  by  its  charter,  tlie 
enforcement  of  the  act  of  Confess,  as  apainst  those  corpora- 
tions, will  b(>  an  unauthorized  interference  by  the  national 
government  with  the  intiM'naJ  commerce  of  the  states  creating 
those  corporations.  This  siigf?cstion  does  not  at  all  impress 
us.  There  is  no  reason  to  suppose  that  Congress  had  any  pur- 
pose to  interfere  with  the  internal  afTaii's  of  the  states,  nor,  in 
our  opinion,  is  there  any  ground  whatever  for  the  contention 
that  tlie  anti-trust  act  regulates  their  domestic  commerce.  By 
its  very  terms  the  act  regulates  only  commerce  among  the 
states  and  witii  foreign  states.  Viewed  in  tliat  light,  the  act, 
if  within  the  powers  of  Congress,  must  be  respected;  for,  by 
the  explicit  words  of  the  Constitution,  that  instniment  and 
the  laws  enacted  by  Congress  in  pursuance  of  its  provisions, 
are  the  supreme  law  of  the  laud,  "anything  in  the  constitution 
or  laws  of  any  state  to  the  contrary  notwithstanding," — su- 
preme over  the  states,  over  the  courts,  and  even  over  the 
people  of  the  United  States, — the  source  of  all  power  under 
our  governmental  sy.stem  in  respect  of  the  objects  for  which 
the  national  government  was  ordained.  An  act  of  Congress 
con.stitutionally  passed  under  its  power  to  regulate  commerce 
among  the  states  and  with  foreign  nations  is  binding  upon  all; 
as  much  so  as  if  it  were  embodied,  in  terms,  in  the  Constitu- 
tion itself.  Every  judicial  officer,  whether  of  a  national  or  a 
state  court,  is  under  the  obligations  of  an  oath  so  to  regard  a 
lawful  enactment  of  Congress,  Not  even  a  state,  still  less  one 
of  its  artificial  creatures,  can  stand  in  the  way  of  its  enforce- 
ment. If  it  were  othenvise,  the  government  and  its  laws  might 
be  prostrated  at  the  feet  of  local  authority.  C'ohen  v.  Virginia, 
6  Wheat.  264,  .'{85,  414,  f)  L.  cd.  257,  286,  29.3.  These  views 
have  been  often  c.x[)resKed  by  this  court. 

It  is  said  that  whatever  may  be  the  power  of  a  state  over 
Bueh  subjects,  ('ongress  cannot  forbid  single  individuals  from 
disposing  of  their  stock   in  a  state  corporation,  even  if  such 
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c()n)onition  be  I'lif^af^i'd  in  interstate  and  international  com- 
merce; that  the  lioldiiif,'  or  purchase  by  a  Ktatc  corporation, 
or  the  purchase  by  individuals,  of  the  sto(;k  of  another  cor- 
poration, for  whatever  purpose,  are  matters  in  respect  of  which 
Con^n-ess  has  no  authority  under  the  Constitution ;  that,  so 
far  as  the  power  of  Congress  is  concerned,  citizens,  or  state 
corporations,  may  dispose  of  their  property  and  invest  their 
money  in  any  way  they  choose ;  and  that  in  regard  to  all  such 
matters,  citizens  and  state  corporations  are  subject,  if  to  any 
authority,  only  to  the  lawful  authority  of  the  state  in  which 
such  citizens  reside  or  under  whose  laws  such  corporations  are 
organized.  It  is  unnecessary  in  this  case  to  consider  such 
abstract,  general  (luestious.  The  court  need  not  now  concern 
itself  with  them.  They  are  not  here  to  be  examined  and  de- 
termined, and  may  well  be  left  for  consideration  in  some  case 
necessarily  involving  their  determination. 

In  this  connection,  it  is  suggested  that  the  contention  of 
the  government  is  that  the  acciuisition  and  ownership  of  stock 
in  a  state  railroad  corporation  is  itself  interstate  commerce  if 
that  corporation  be  engaged  in  interstate  commerce.  This 
suggestion  is  made  in  diilerent  ways;  sometimes  in  express 
words,  at  other  times  by  implication.  For  instance,  it  is  said 
that  the  question  here  is  whether  the  power  of  Congress  over 
interstate  commerce  extends  to  the  regulation  of  the  o^^^ler- 
ship  of  the  stock  in  state  railroad  companies,  by  reason  of 
their  being  engaged  in  such  commerce.  Again,  it  is  said  that 
the  only  issue  in  this  case  is  whether  the  Northern  Securities 
Company  can  acquire  and  hold  stock  in  other  state  corpora- 
tions. Still  further,  it  is  asked,  generally,  whether  the  organ- 
izatioi}  or  ownership  of  railroads  is  not  under  the  control  of 
the  states  under  whose  laws  they  came  into  existence?  Such 
statements  as  to  the  issues  in  this  case  are,  we  think,  wholly 
unwarranted,  and  are  very  wide  of  the  mark ;  it  is  the  setting 
up  of  mere  men  of  straw  to  be  easily  stricken  down.  We  do 
not  understand  that  the  government  makes  any  such  conten- 
tions or  takes  any  such  positions  as  those  statements  imply. 
It  does  not  contend  that  Congress  may  control  the  mere  ac- 
quisition or  the  mere  ownership  of  stock  in  a  state  corporation 
engaged  in  interstate  commerce.  Nor  does  it  contend  that 
Congress  can  control  the  organization  of  state   corporations 
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aulliorizod  by  their  charlrrs  to  ('u^fapo  in  intrrstati'  aiul  iiiter- 
natioiial  commeri't'.  Hut  if  docs  contend  that  Congress  may 
protect  the  freedom  of  inl«'rstatc  coinnieree  by  any  nicaiw  that 
arc  appropriate  ami  that  arc  hiwful,  .iiid  not  {)rohihitcd  hy 
the  Constitution.  It  docs  cont«'nd  that  no  state  corporation 
can  stand  in  tlie  way  of  the  cnforcenn'nt  of  tlic  national  will, 
legally  expressed.  What  the  government  particularly  com- 
plains of — indeed,  all  that  it  complains  of  here — is  the  exist- 
ence of  a  cond)ination  among  the  stockholders  of  competing 
railroad  companies  which,  in  violation  of  the  act  of  Congress, 
restrains  interstate  and  international  commerce  through  the 
agency  of  a  common  corporate  trustee,  designated  to  act  for 
both  companies  in  repressing  free  competition  between  them. 
Independently  of  any  (jucstion  of  the  mere  ownership  of  stock 
or  of  the  organization  of  a  state  corporation,  can  it  in  reason 
be  said  that  such  a  combination  is  not  embraced  by  the  very 
terms  of  the  antitrust  act?  May  not  Congress  declare  that 
combination  to  be  illegal?  If  Congress  legislates  for  the  pro- 
tection of  the  public,  may  it  not  proceed  on  the  ground  that 
wrongs,  when  effected  by  a  powerful  combination,  are  more 
dangerous  and  rc(juirc  more  stringent  supervision  than  when 
they  arc  to  be  effected  by  a  single  person?  Callau  v,  Wilson, 
127  U.  S.  540,  556,  32  L.  ed.  223,  228.  How  far  may  the  courts 
go  in  order  to  give  effect  to  the  act  of  Congress,  and  remedy 
the  evils  it  was  designed  by  that  act  to  sui)press?  These  are 
confessedly  (|uestions  of  great  moment,  and  they  will  now  be 
considered. 

By  the  exf)ress  words  of  the  Constitution,  Congress  has 
power  to  "regulate  commerce  with  foreign  nations  and  amon^; 
the  several  states,  and  with  the  Indian  tribes."  In  view  of 
the  numerous  decisions  of  this  court  there  ought  not,  at  this 
da}',  to  be  any  doubt  as  to  the  general  scope  of  such  power. 
In  some  circumstances  regulation  may  properly  take  the  form 
and  have  the  effect  of  prohibition.  Re  Rahrer,  140  U.  S.  545, 
35  L.  ed.  572;  Lottery  Case,  188  U.  S.  321,  35.'),  47  L.  ed.  41)2, 
500,  and  auUioritics  there  cittd.  Again  and  a^'ain  this  court 
has  n'anirmed  the  doctrine  announced  in  the  gieat  judgment 
rendered  by  Chief  Justice  Mah.shai.i.  for  the  court  in  (Jil)bonH 
V.  Ogden,  !>  Wheat.  1,  l!)G.  IHT,  (i  L.  ed.  23.  70,  that  the  power 
of  Congress  to  regtilate  coiuinerce  among  the  states  and  with 
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foivifni  nations  is  the  power  "to  prcseriU-  the  rule,  by  which 
eoiiimerec  w  to  be  gavenwd ;"  lliat  such  power  "is  complete 
in  itself,  may  be  exercised  to  its  utmost  extent,  and  .nkiiowl- 
edges  no  limitations  other  than  are  pn'scribed  in  tlie  Consti- 
tution;" that  "if,  as  hfis  always  been  understood,  the  sover- 
eignty of  Congress,  though  limited  to  specified  objects,  is 
plenary  as  to  those  objects,  the  power  over  commerce  with 
foreign  nations  and  among  the  several  states  is  vested  in 
Congress  as  absuluttly  as  it  would  be  in  a  single  government 
having  in  its  constitution  the  same  restrictions  on  the  exercise 
of  tlie  power  as  are  found  in  the  Constitution  of  the  United 
States;"  that  a  sound  construction  of  the  Constitution  allows 
to  Congress  a  large  discretion  "with  respect  to  the  means  by 
which  the  powers  it  confers  are  to  be  carried  into  execution, 
which  enable  that  body  to  perform  the  high  duties  assigned  to 
it,  in  the  manner  most  beneficial  to  the  people;"  and  that  if 
the  end  to  be  accomplished  is  w'ithin  the  scope  of  the  Constitu- 
tion, "all  means  which  are  appropriate,  which  are  plainly 
adapted  to  that  end,  and  which  are  not  prohibited,  are  consti- 
tutional." BroAvn  v.  Maryland,  12  Wheat.  419,  6  L.  ed.  678; 
Sinnot  v.  Davenport,  22  How.  227,  238,  16  L.  ed.  243,  246; 
Henderson  v.  Wickham,  92  U.  S.  259,  23  L.  ed.  543 ;  Hannibal 
&  St.  J.  R.  Co.  V.  Husen,  95  U.  S.  465,  472,  24  L.  ed.  527,  530 ; 
Mobile  County  v.  Kimball,  102  U.  S.  691,  26  L.  ed.  238;  Mis- 
souri, K.  &  T.  R.  Co.  V.  Haber,  169  U.  S.  613,  626,  42  L.  ed. 
878,  882;  Lottery  Case,  188  U.  S.  321,  348,  47  L.  ed.  492,  498. 
In  Cohen  v.  Virginia,  6  Wheat.  264,  413,  5  L.  ed.  257,  293,  this 
court  said  that  the  United  States  were,  for  many  important 
purposes,  "a  single  nation,"  and  that  "in  all  commercial 
regulations  we  are  one  and  the  same  people;"  and  it  has  since 
frequently  declared  that  commerce  among  the  several  states 
was  a  unit,  and  subject  to  national  control.  Previously,  in 
M'Culloch  V.  .Maryland,  4  Wheat.  316,  405,  4  L.  ed.  579,  601, 
the  court  had  said  that  the  government  ordained  and  estab- 
lished by  the  Constitution  was,  within  tlie  limits  of  the  powers 
granted  to  it,  "the  government  of  all;  its  powers  are  delegated 
by  all;  it  represents  all,  and  acts  for  all,"  and  was  "supreme 
within  its  sphere  of  action."  As  late  as  the  case  of  Re  Debs, 
158  U.  S.  564,  582,  39  L.  ed.  1092,  1101,  this  court,  every  mem- 
ber of  it  concurring,  said:    "The  entire  strength  of  the  nation 
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may  be  used  to  enforce  in  any  part  of  tlu-  laml  the  full  ami 
free  exercise  of  all  national  po\vci*s  and  the  security  of  all 
rights  intnist«'(l  by  the  C'onstitulion  to  its  care.  The  strong 
arm  of  the  national  government  may  be  put  forth  to  brush 
away  all  obstructions  to  the  freedom  of  interstate  commerce 
or  the  transportation  of  the  mails.  If  the  emergency  arises, 
the  army  of  the  nation,  and  all  its  militia,  are  at  the  service 
of  the  nation  to  compel  obedience  to  its  laws." 

The  mean.s  emi)loyed  in  respect  of  the  combinations  forbidden 
by  the  anti-trust  act.  and  which  Congress  deemed  germane  to 
the  end  to  Ih'  aeeomplished,  was  to  prescribe  as  a  rule  for  iti- 
terstaic  and  i)ii<  rnatioMl  commerce  (not  for  domestic  com- 
men-e)  that  it  should  not  be  vexed  by  combinations,  conspira- 
cies, or  monopolies  which  restrain  commerce  by  dcstroyint;  or 
restricting  competition.  We  say  that  Congress  has  prescribed 
snch  a  rule,  because,  in  all  the  prior  cases  in  this  court,  the 
anti-trust  act  has  been  construed  as  forbidding  any  combina- 
tion which,  by  its  necessary  operation,  destroys  or  restricts 
free  competition  among  those  engaged  in  interstate  commerce; 
in  other  words,  tliat  to  destroy  or  restrict  free  competition  in 
interstate  commerce  was  to  restrain  such  commerce.  Now, 
can  this  court  say  that  such  a  rule  is  prohibited  by  the  Consti- 
tution or  is  not  one  that  Congress  could  appropriately  pre- 
scribe when  exerting  its  power  under  the  commerce  clause  of 
the  Constitution?  Whether  the  free  operation  of  the  normal 
laws  of  comjietition  is  a  wise  and  whole.HOine  rule  for  trade 
and  commerce  is  an  economic  question  wiiidi  this  court  need 
not  consider  or  detennine.  Undoubtedly,  there  are  those  who 
think  that  the  general  business  interests  and  prosjx'rity  of  the 
country  will  be  best  promoted  if  tlie  nde  of  competition  is  not 
applied.  I'.ut  there  are  others  who  believe  that  such  a  rule  is 
more  necessary  in  the.se  days  of  enormous  wealth  than  it  ever 
was  in  any  former  period  of  our  histoiy.  I'.e  all  this  as  it  may. 
Congress  has,  in  effect,  recognized  the  rule  of  free  competition 
by  declaring  illegal  every  combination  or  conspiracy  in  re- 
straint of  int4*r8tate  and  international  commerce.  As,  in  the 
judgment  of  Congress,  the  public  convenience  and  the  general 
welfan.'  will  be  best  subserved  when  the  natural  laws  of  com- 
petition are  left  undistAjrbed  by  those  engaged  in  interstate 
commerce,  and  as  Congress  has  embodied  that  rule  in  a  statute. 
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that  must  1)0,  for  all,  the  cud  of  the  matter,  if  this  is  to  remain 
a  poveninu'ut  of  laws,  and  not  of  men. 

It  is  said  that  railroad  coi-porat  ions  cr-eated  under  the  laws 
of  a  state  can  only  he  eonsolidated  with  the  authority  of  the 
state.  Why  that  suprj^estion  is  made  in  this  ease  we  eannot 
understand,  for  tliere  is  no  pretense  tliat  llie  eoiid)ination  here 
in  (luestiou  was  under  the  authoi'ity  of  the  states  under  whose 
laws  these  railroad  corporations  were  created.  Hut  even  if 
the  slate  aHowed  consolidation,  it  would  not.  follow  that  the 
stockholders  of  two  or  more  state  railroad  corporations,  hav- 
ing (ompciing  linrs  and  rugof/rd  in  infcrstatr  commerce,  could 
lawfully  combine  and  form  a  distinct  corporation  to  hold  the 
stock  of  the  constituent  corporations,  and,  by  destroying  com- 
petition between  them,  in  violation  of  the  act  of  Congress, 
restrain  commerce  among  the  states  and  with  foreign  nations. 

Tlu'  rule  of  competition,  jn-escribed  by  Congress,  was  not 
at  all  new  in  trade  and  commerce.  And  we  cannot  be  in  any 
doubt  as  to  the  reason  that  moved  Congress  to  the  incorpora- 
tion of  that  rule  into  a  statute.  That  reason  was  thus  stated 
in  United  States  v.  Joint  Traffic  Asso. :  "Has  not  Congress, 
with  regard  to  interstate  commerce,  and  in  the  com-se  of 
regulating  it,  in  the  case  of  railroad  corporations,  the  power 
to  say  that  no  contract  or  combination  shall  be  legal  which 
shall  iTstrain  trade  and  commerce  by  shutting  out  the  opera- 
tion of  the  general  law  of  competition?  We  think  it  has. 
.  .  .  It  is  tiie  combination  of  these  large  and  powerful  cor- 
porations, covering  vast  sections  of  territory  and  influencing 
trade  throughout  the  whole  extent  thereof,  and  acting  as  oiie 
body  in  all  the  matters  over  which  the  combination  extends, 
that  constitutes  the  alleged  evil,  and  in  regard  to  which,  so 
far  as  the  comhination  operates  upon-  and  restrains  interstate 
commerce,  Congress  has  power  to  legislate  and  to  prohibit." 
pp.  569,  571,  L.  ed.  pp.  287,  288,  Sup.  Ct.  Rep.  p.  32.  That 
such  a  inile  was  applied  to  interstate  commerce  should  not 
have  surprised  anyone.  Indeed,  when  Congress  declared  con- 
tracts, combinations,  and  conspiracies  in  restraint  of  trade  or 
commerce  to  be  illegal,  it  did  nothing  more  than  apply  to 
interstate  commerce  a  rule  that  had  been  long  applied  by  the 
several  states  when  dealing  with  combinations  that  were  in 
restraint  of  their  domestic  commerce.     The  decisions  in  state 
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courts  upon  this  j;tMU'ral  siibjcct  arc  not  only  numerous  and 
instructivf.  but  thoy  show  tho  (Mriuunstanccs  undtr  which  the 
nnti-truKt  act  was  passed.  It  niny  well  he  assumed  that  Con- 
grvss,  when  onactinp  that  statute,  shared  the  ffcnernl  appre- 
hension that  a  few  powerful  corporations  or  coml)inati<)iis 
Rouirlit  to  ohtain,  and.  unless  restrained,  would  obtain,  such 
ab.solut(>  control  of  the  enlire  trade  and  coninn'rce  of  the 
country  as  would  be  detriini'ntal  to  the  general  welfare. 

In  Morris  Run  Coal  Co.  v.  liarclay  Coal  Co.  68  Pa.  17:{,  186, 
the  supreme  court   of  Pennsylvania  dealt   with  a  combination 
of  coal  companies  seeking  the  control,  within  u  large  territory, 
of  the  entire  nuirUet  for  bituminous  coal.     The  court,  observ- 
ing that  the  combination  was  wide  in  its  scope,  general  in  its 
influence,  and  injurious  in  its  elTects,  said:     "When  competi- 
tion is  left  free,  individual  error  or  folly  will  generally  And  a 
correction  in  the  conduct  of  otiiers.     lint  here  is  a  combina- 
tion of  all  the  companies  operating  in  the  Blossburg  and  Par- 
clay  mining  regions,  and  controlling  their  entire  productions. 
They  have  combined  together  to  govern   the  supply   and   the 
price  of  coal  in  all  the  markets  from  the  Hudson  to  the  Missis- 
sippi rivers,  and  from  Pennsylvania  to  the  Lakes.     This  com- 
bination   has    a    power    in    its    confederated    form    which    no 
individual  action  can  confer.    The  public  interest  must  succinnb 
to  it,  for  it  has  left  no  competition  free  to  correct  its  baleful 
influence.     When  tiie  supply  of  coal  is  suspended  the  demand 
for  it  becomes  importunate,  and  prices  must  rise.     Or  Lf  the 
supply  goes  forward,  the  price  fixed  by  the  confederates  mu.st 
accompany  it.     The  domestic  hearth,  the  furnaces  of  the  iron 
ma.ster,  and  the  fires  of  the  manufacturer  all  feel  the  restraint, 
while  many  dependent  hands  are  paralyzed  and  hungry  mouths 
are  stinted.    The  influence  of  a  lack  of  siipply  or  a  rise  in  the 
price  of  an  article  of  .such  prime  necessity  cannot  be  mea.stired. 
It    permeates   the  «'ntire   mass   of  the   community,   and   leaves 
few  of  its  members  untouched  liy  its  withering  Might.     Such 
a  combination  is  more  than  a  contract  ;  it  is  an  nlTcnse.     .     .     . 
In   all    such    cond)inations   where   the   jjurpose   is   injurious   or 
unlawful,  the  gist  of  the  ofTense  is  the  conspiracy.     .Men  can 
often  do  by   the  (nmhinnlion   of  many   what,  severally,   no  one 
could  accomplish,  and  even   what,   when   done   by   one.   would 
Ix!    inno<;ent.  Tin  re    is  a   puti  i\(]i    in    uiimhtrs   nhcn 
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comhined  which  the  law  cannot  overlook,  where  injury  is  tlie 
(■()ns(MHUMK'e."  'V\\y  siinu;  principles  were  ui)plie(l  in  Arnot  v. 
Pit  1st oM  &  E.  Coal  Co.  68  N.  Y.  558,  565,  23  Am.  Rep.  I'JO,  1!>4, 
which  was  tlie  ea.se  of  a  eonibination  of  two  coal  eoni[)anies 
in  onler  to  give  one  of  them  a  monopoly  of  coal  in  a  particular 
i-ej|[ion,  the  couit  ol"  appeals  of  New  Yoi'k  holding  that  "a 
eoml)inalioii  to  ell'eet  such  a  purpose  is  inimical  to  the  interests 
of  the  ])ublic,  and  that  all  contracts  dt-signed  to  effect  such  an 
end  are  contrary  to  public  policy,  and  therefore  illegal."  They 
were  also  applied  by  the  supreme  court  of  Ohio  in  Central 
Ohio  Salt  Co.  v.  Cuthrie,  ."Jo  Ohio  St.  GG6,  672,  which  was  the 
case  of  a  combination  among  manufacturers  of  salt  in  a  large 
s-alt-producing  territory,  the  court  .saying:  "It  is  no  answer 
to  .say  tiiat  competition  in  the  salt  trade  was  not  in  fact  de- 
stroyed, or  that  the  price  of  the  commodity  was  not  unreason- 
ably advanced.  Courts  will  not  siop  to  inquire  as  to  the  degree 
of  injury  injHctcd  up&n  the  public;  it  is  enough  to  know  that 
the  inevitable  tendency  of  such  contracts  is  injurious  to  the 
public."' 

So,  in  Craft  v.  McConoughy,  79  111.  346,  350,  22  Am.  Rep. 
171,  174,  which  was  the  case  of  a  combination  among  grain 
dealers  by  which  competition  was  stifled,  the  court  saying: 
"So  long  as  competition  was  free,  the  interest  of  the  public 
was  safe.  The  laws  of  trade,  in  connection  with  the  rigor  of 
competition,  was  all  the  guaranty  the  public  recjuired ;  but  the 
secret  combination  created  by  the  contract  destroyed  all  com- 
petition, and  created  a  monopoly  against  which  the  public 
interest  had  no  protection."  Again,  in  Peoi)le  ex  rel.  Pea- 
body  V.  Chicago  Gas  Trust  Co.  130  111.  2G9,  297,  8  L.  R.  A. 
497,  506,  which  involved  the  validity  of  the  organization  of  a 
gas  corporation  which  obtained  a  monopoly  in  the  business  of 
furnishing  illuminating  gas  in  the  city  of  Chicago  by  buying 
the  stock  of  foui*  other  gas  companies,  it  was  said:  "Of  what 
avail  is  it  that  any  number  of  gas  companies,  may  be  formed 
under  the  general  incorporation  law,  if  a  giant  trust  company 
can  be  clothed  with  the  power  of  buying  up  and  holding  the 
stock  and  property  of  such  companies,  and.  through  the  con- 
trol thereby  attained,  can  direct  all  their  operations  and  weld 
them  into  one  huge  combination?"  To  the  same  effect  are 
eases  almost  too  numerous  to  be  cited.     But  among  them  we 
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rofor  to  Rirhanlsoii  v.  Hulil.  77  Miili.  6:{2,  G  L.  R.  A.  A'u,  which 
was  the  casf  of  the  orjjaiiization  of  a  corporation  in  Con- 
necticut to  unite  in  one  corporation  all  thr  match  manufac- 
turers in  tlie  I'nitrd  States,  and  thus  to  ol)tain  control  of  the 
husiness  of  manufacturinj,'  matches;  Santa  Clara  Valley  Mill 
&  Lumber  Co.  v.  Hayes,  76  Cal.  :187,  :ii)i>,  which  was  the  case 
of  a  comhination  amoiif?  maiuifacturers  of  lumher,  by  which 
it  could  control  the  business  in  certain  localities;  and  India 
Hagging  Asso.  v.  Kock.  14  La.  Aim.  KM,  wliich  was  the  case 
of  a  combination  among  various  commercial  firms  to  control 
the  prices  of  bagging  used  by  cotton  planters. 

The  cases  just  cited,  it  is  true,  relate  to  tiic  domestic  com- 
merce of  the  states.      But   they  serve   to  siiow   the  authority 
which  the  states  possess  to  guard  the  public  against  comhina- 
tiotis  that  repress  individual  enterprise  and  interfere  with  tiie 
operation  of  the  natural  laws  of  competition  among  those  en- 
gaged in  trade  within  its  limits.     They  serve  also  to  give  point 
to  the  declaration  of  this  court  in  Gibbons  v.  Ogdeu,  9  Wheat. 
197,  6  L.  ed.  70,— a  principle  never  modified  by  any  subsc(iuent 
decision, — that,  subject  to  the  limitations  imposed  by  the  Con- 
stitution  upon  the   exercise   of  the   powers  granted   by   that 
instrument,  "the  power  over  commerce  with  foreign  nations 
and  among  the  several  states  is  vested  in  Congress  as  abso- 
lutely as  it  would  be  in  a  single  government   having  in   its 
con.stitution  the  same  restrictions  on  the  exercise  of  the  power 
as  are  found  in  the  Constitution  of  the  United  States."     Is 
there,  then  any  escape  from  the  conclusion  that,  subject  only 
to  such  restrictions,  the  power  of  Congress  over  interstate  and 
international  comnn-rce  is  as  full  and  complete  as  is  the  power 
of  any  state   over  its  domestic   commerce?     If  a   state   may 
strike  down  combinations  that  restrain  its  domestic  commerce 
by  destroying  free  competition  among  those  engaged  in  such 
commerce,  what  power,  exccjjt  that  of  Congress,  is  competent 
to   protect   the    freedom    of   interstate   and    internatioiuU    com- 
merce when  assailed  by  a  combination  that  restrains  .'^uch  com- 
merce by  stifling  comi)ctition  among  those  engag«'d  in  it? 

Now,  the  court  is  asked  to  adjudge  that,  if  held  to  ( mbracc 
the  case  before  us,  the  anti-trust  act  is  repugnant  to  the 
Constitution  of  the  United  States.  In  this  view  we  arc  unablo 
to   concur.     Tlie   contention   (»f   the   defendants   could    not    bo 
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sustained  without,  in  ofTect,  overruling  tlie  prior  decisions  of 
this  court  as  to  the  scope  and  validity  of  Ihe  antitrust  act. 
If,  as  the  coui't  has  held,  Conj^ross  can  strike  down  a  combina- 
tion between  i)rivate  persons  or  i)rivate  corporations  that  re- 
strains trade  anionj,'  the  states  in  iron  pipe  (as  in  Addyston 
Pipe  &  Steel  Co.  V.  United  States)  or  in  tiles,  grates,  and 
mantels  (as  in  W.  W.  ^lontague  &  Co.  v.  Lowry),  surely  it 
ought  not  to  he  doubted  that  Congress  has  power  to  declare 
illegal  a  cond)ination  that  restrains  commerce  among  the 
states,  and  with  foreign  nations,  as  carried  on  over  the  lines 
of  competing  railroad  companies  exercising  public  franchises, 
and  engaged  in  such  commerce.  We  cannot  agree  that  Con- 
gress may  strike  down  combinations  among  manufacturers 
and  dealers  in  iron  pipe,  tiles,  grates,  and  mantels  that  re- 
strain commerce  among  the  states  in  such  articles,  but  may  not 
strike  down  combinations  among  stockholders  of  competing 
railroad  carriers,  which  restrain  commerce  as  involved  in  the 
transportation  of  passengers  and  property  among  the  several 
states.  Tf  private  parties  may  not,  by  combination  among 
tJiemselves,  restrain  interstate  and  international  commerce  in 
violation  of  an  act  of  Congress,  much  less  can  such  restraint 
be  tolerated  when  imposed  or  attempted  to  be  imposed,  upon 
commerce  as  carried  on  over  public  highways.  Indeed,  if  the 
contentions  of  the  defendants  are  sound,  why  may  not  all  the 
railway  companies  in  the  United  States,  that  are  engaged, 
under  state  charters,  in  interstate  and  international  commerce, 
enter  into  a  combination  such  as  the  one  here  in  question, 
and,  by  the  device  of  a  holding  corporation,  obtain  the  abso- 
lute control  throughout  the  entire  country  of  rates  for  pas- 
sengers and  freight,  beyond  the  power  of  Congress  to  protect 
the  public  against  their  exactions?  The  argument  in  behalf  of 
the  defendants  necessarily  leads  to  such  results,  and  places 
Congress,  although  invested  by  the  people  of  the  United  States 
with  full  authority  to  regulate  interstate  and  international 
commerce,  in  a  condition  of  utter  helplessness,  so  far  as  the 
protection  of  the  public  against  such  combinations  is  concerned. 
Will  it  be  said  that  Congress  can  meet  such  emergencies  by 
presenbing  the  rates  by  which  interstate  carriers  shall  be 
governed  in  the  transportation  of  freight  and  passengers?  If 
Congress  has  the  power  to  fix  such  rates — and  upon  that  ([ues- 
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tion  we  express  no  opinion — it  does  not  ehoose  to  exereisc  its 
power  in  that  way  or  to  that  extent.  It  has.  all  will  agree,  a 
larpo  diseretion  as  to  the  means  to  be  employed  in  the  exercise 
of  any  power  pranted  to  it.  For  the  present,  it  has  deter- 
mined to  po  no  farther  than  to  protect  the  freedom  of  com- 
merce nmonp  the  states  and  with  foreign  states  by  declaring 
illepal  all  contniets.  eond)inations.  conspiracies,  or  monopolies 
in  restraint  of  such  commerce,  and  make  it  a  public  offense  to 
violate  the  rule  thus  prescribed.  How  much  further  it  may  go, 
we  do  not  now  say.  We  need  only  at  this  time  consider 
whether  it  has  exceeded  its  powers  in  enacting  the  statute  here 
in  (juestion. 

Assuming,  without  further  discussion,  that  the  case  before 
us  is  within  the  terms  of  the  act,  and  that  the  act  is  not  in 
excess  of  the  powers  of  Congress,  we  recur  to  the  question, 
How  far  may  the  courts  go  in  reaching  and  suppressing  the 
combination  described  in  the  bill?  All  will  agree  that  if  the 
anti-trust  act  be  constitutional,  and  if  the  combination  in  ques- 
tion be  in  violation  of  its  provisions,  the  courts  may  enforce 
the  provisions  of  the  statute  by  such  orders  and  decrees  as  are 
necessary  or  appropriate  to  that  end  and  as  may  be  consistent 
with  the  fundamental  rules  of  legal  procedure.  And  all.  we 
take  it,  will  agree,  as  established  firmly  by  the  decisions  of 
this  court,  that  the  power  of  Congress  over  commerce  extends 
to  ail  tJie  instrumentalities  of  such  commerce,  and  to  every 
device  that  may  be  employed  to  interfere  with  the  freedom 
of  commerce  among  the  states  and  with  foreign  nations. 
Equally,  we  aasume,  all  will  agree  that  the  Constitution  and 
the  legal  enactments  of  Congress  are,  by  express  words  of  the 
('on.stitution.  the  sujireme  law  of  the  land,  anything  in  the 
constitution  and  laws  of  any  state  to  the  contrary  notwith- 
standing. .Nevertheless,  the  defendants,  strangely  enough, 
invoke  in  their  behalf  tlie  10th  Amendment  of  the  Constitu- 
tion, which  declares  that  "tlu'  powers  not  delegated  to  th(^ 
IJnitj'd  States  by  the  Constitution,  nor  prohibited  by  it  to  the 
.•rtates,  are  reserved  to  th«'  states  respectively  or  to  the  people;" 
and  we  are  confronted  with  the  suggestion  that  any  order  or 
decree  of  tln'  Federal  court  which  will  prevent  the  Northern 
Securities  Company  from  exercising  the  power  it  acfpiired  in 
becoming  the  lioidcr  of  the  stocks  of  the  (Ireat   Northern  and 
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Northern  Pacific  Kailway  ('oiiipaiiics  will  Ix-  an  invasion  of 
th<>  rights  of  the  stato  nndcr  which  the  Securities  CoiTii)any 
was  chartered,  as  well  as  of  tlie  rights  of  the  states  creating 
the  other  companies.  In  otlier  words,  if  the  state  of  New 
Jersey  gives  a  eliarter  to  a  corporation,  and  even  if  the  ol)tain- 
ing  of  such  charter  is  in  fact  pursuant  to  a  comhinatian  under 
which  it  becomes  tlie  hohler  of  the  stocks  of  shareholders  in 
two  competing,  parallel  railroad  companies  engaged  in  inter- 
state commerce  in  other  states,  whereby  competition  between 
the  respective  roads  of  those  companies  is  to  be  destroyed  and 
the  enormous  commerce  carried  on  over  them  restrained  by 
suppressing  competition,  Congress  must  stay  its  hands  and 
allow  such  restraint  to  continue,  to  the  detriment  of  the  public, 
because,  forsooth,  the  corporations  concerned  or  some  of  them 
are  state  corporations.  We  cannot  conceive  how  it  is  possible 
for  anyone  to  seriously  contend  for  such  a  proposition.  Tt 
means  nothing  less  than  that  Congress,  in  regulating  inter- 
state commerce,  must  act  in  subordination  to  the  will  of  the 
states  when  exerting  their  power  to  create  corporations.  No 
such  view  can  be  entertained  for  a  moment. 

It  is  proper  to  say  in  passing  that  nothing  in  the  record 
tends  to  show  that  the  state  of  New  Jersey  had  any  reason  to 
suspect  that  those  who  took  advantage  of  its  liberal  incorpora- 
tion laws  had  in  view,  when  organizing  the  Securities  Com- 
panj',  to  destroy  competition  between  two  great  railway  carriers 
engaged  in  interstate  commerce  in  distant  states  of  the  Union. 
The  purpose  of  the  combination  was  concealed  under  very 
general  words  that  gave  no  clue  whatever  to  the  real  purposes 
of  those  who  brought  about  the  organization  of  the  Securities 
Company.  Tf  the  certificate  of  incorporation  of  that  company 
had  expressly  stated  that  the  object  of  the  company  was  to 
destroy  competition  between  competing,  parallel  lines  of  inter- 
state carriers,  all  would  have  seen,  at  the  outset,  that  the 
scheme  was  in  hostility  to  the  national  authority,  and  that 
there  was  a  purpose  to  violate  or  evade  the  act  of  Congress. 

We  reject  any  such  view  of  the  relations  of  the  national 
government  and  the  states  composing  the  Union  as  that  for 
Avhich  the  defendants  contend.  Such  a  view  cannot  be  main- 
tained without  destroying  the  just  authority  of  the  United 
States.     It  is  inconsistent  with  all  the  decisions  of  this  court 
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ns  to  tlic  powiM-s  of  tlic  national  j^ovorniiu'iit  ov»r  matters  com- 
mitttHl  to  it.  No  stato  can,  by  iiuM'tly  crcatintr  a  corporation, 
or  in  any  otJicr  mode,  project  its  authority  into  other  states, 
and  across  the  continent,  so  as  to  |)revcnt  Congress  from  ex- 
ert intr  the  power  it  possesses  under  the  Constitution  over 
interstate  and  international  commerce,  or  so  as  to  exempt  its 
corporation  cnpa^jed  in  interstate  commerce  from  ol)edience 
to  any  rule  lawfully  established  by  Congress  for  such  com- 
merce. It  cannot  be  said  that  any  state  may  give  a  corpora- 
tion, created  under  its  laws,  authority  to  restrain  interstate 
or  international  commerce  against  the  will  of  the  nation  as 
lawfully  expressed  by  Congress.  Every  corporation  created 
by  a  state  is  necessarily  subject  to  the  supreme  law  of  the 
laud.  And  yet  the  suggestion  is  made  that  to  restrain  a  state 
corporation  from  interfering  with  the  free  course  of  trade  and 
commerce  among  the  states,  in  violation  of  an  act  of  Congress, 
is  ho-stile  to  the  reserved  rights  of  the  states.  The  Federal 
court  may  not  have  power  to  forfeit  the  charter  of  the  Securi- 
ties Company;  it  may  not  declare  how  its  shares  of  stock  may 
be  transferred  on  its  books,  nor  prohibit  it  from  acquiring 
real  estate,  nor  diminish  or  increase,  its  capital  stock.  All 
these  and  like  matters  are  to  be  regulated  by  the  state  which 
created  the  company.  Rut  to  the  end  that  elTect  be  given  to 
the  national  will,  lawfully  expressed,  Congress  may  prevent 
that  company,  in  its  capacity  as  a  holding  corporation  and 
trustee,  from  carrying  out  the  purposes  of  a  combination 
fonned  in  restraint  of  intcr.state  commerce.  The  Securities 
Company  is  itself  a  part  of  the  present  combination;  its  head 
and  front ;  its  trustee.  It  would  be  extraordinary  if  the  court, 
in  executing  the  act  of  Congress,  could  not  lay  hands  upon 
that  company  and  prevent  it  from  doing  that  which,  if  done, 
will  defeat  the  act  of  Congress.  Upon  like  grounds  the  court 
can.  by  a{)propriate  orders,  prevent  the  two  competing  rail- 
road comi)anieH  here  involved  from  co-oix-i-at in;,'  with  the 
Securities  Comi)any  in  restraining  commerce  among  tin-  states. 
In  short,  the  court  may  make  any  order  necessary  to  bring 
about  the  disHolution  or  suppression  of  ;im  illegal  combination 
that  restrains  interstate  commerce.  .\II  this  can  be  done  with 
out  infringing  in  any  degree  ujion  the  just  authority  of  I  lie 
states.     The  affirnuince  of  flic  juii^rmcnt   l)iln\v  will  only  im-an 
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that  no  conibinatioii,  however  powerful,  is  stroii^'er  than  the 
law,  or  will  Ix'  penuittcd  to  avail  itself  of  the  pivtext  that  to 
I)rcv('tit  it  (loin^  that  which,  if  done,  would  defeat  a  le^al 
enactment  of  (Jon^'ress,  is  to  atta(d<  the  reserved  rights  of  the 
states.  It  would  nu-an  that  the  ^'overnnient  which  represents 
all,  can,  when  acting  within  the  limits  of  its  powers,  compel 
obedience  to  its  authority.  It  would  mean  that  no  device  in 
evasion  of  its  provisions,  however  skilfully  such  device  may 
have  been  contrived,  and  no  combination,  by  whomsoever 
formed,  is  beyond  the  reach  of  the  supreme  law  of  the  land,  if 
such  device  or  condjination,  by  its  operation,  directly  restrains 
commerce  among  the  states  or  with  foreign  nations  in  violation 
of  the  aet  of  Congress. 

The  defendants  rely,  with   some   confidence,  upon   the   ca.se 
of  the  Baltimore  &  0.  R.  Co.  v.  Maryland,  21  Wall.  456,  473, 
22  L.  ed.  678,  684.     But  nothing  we  have  said  is  inconsistent 
with  any  principle  announced  in  that  case.     The  court  there 
recognized  the  principle  that  a  state  has  plenary  powers  "over 
its  own  territory,  its  highways,  its  franchises,  and  its  corpora- 
tions," and  observed  that  "we  are  bound  to  sustain  the  con- 
stitutional powers  and  prerogatives  of  the  states,  as  well  as 
those  of  the  United  States,  whenever  they  are  brought  before 
us  for  adjudication,  no  matter  what  may  be  the  consequences." 
Of  course,  every  state  has,  in  a  general  sense,  plenary  power 
over  its  corporations.    l>ut  is  it  conceivable  that  a  state,  when 
exerting  power  over  a  corporation  of  its  creation,  may  prevent 
or  embarrass  the   exercise   by  Congress   of  any  power   with 
which  it  is  invested  by  the  Constitution?     In   the  case  just 
referred  to  the  court  does  not  say,  and  it  is  not  to  be  supposed 
tliat  it  will  ever  say,  that  any  power  exists  in  a  state  to  prevent 
the  enforcement  of  a  lawful  enactment  of  Congress,  or  to  in- 
vest any   of  its   corporations,   in   whatever  business   engaged, 
with  authority  to  disregard  such  enactment  or  defeat  its  legiti- 
mate operation.     On  the  contrary,  the  court  has  steadily  held 
to  the  doctrine,  vital  to  the  United  States  as  well  as  to  the 
states,  that  a  state  enactment,  even  if  passed  in  the  exercise  of 
its  acknowledged  powers,  must  yield,  in  case  of  conflict,  to 
the  supremacy  of  the  Constitution  of  the  United  States  and 
the  acts  of  Congress  enacted  In  pursuance  of  its  provisions. 
This  results,  the  court  has  said,  as  well  from  the  nature  of  the 


936    ('OMP.INATIONS  AND   KI'.STKAINT  (»r    TlvADI': 

govorniiu'iit  as  from  llif  words  of  the  Constitution.  (Jil>l)Oius 
V.  O-jdcn.  n  Wheat.  1.  210.  (i  L.  rd.  L*:{.  7:{ ;  Sinnot  v.  Davfiiport. 
22  How.  227.  24;{,  10  I.,  .d.  2i:{.  217;  Iv'.-  Dehs.  IfiS  U.  S.  r^GA, 
'M)  L.  od.  1(I!I2;  Mi.ssouri,  K.  &  T.  K'.  Co.  v.  Ilah-r.  10!)  U.  S. 
Gl.*].  r)2t).  G27,  42  L.  .-d.  S7S,  SS:;.  In  l.-xas  v.  Whit.-,  7  Wall. 
700.  72.'),  in  L.  fd.  227,  2:57,  tlif  court  rnnarkt'd  "that  'the 
people  of  each  state  compose  a  stati»,  havin«x  its  own  govern- 
ment, and  endowed  with  all  the  functions  essential  to  separate 
and  independi'Ut  existence,'  and  that  'withoiit  the  states  in 
union,  tliere  could  he  no  such  politii'al  body  as  the  United 
States.'  Lane  County  v.  Oregon,  7  Wall.  76,  19  L.  ed.  104. 
Xot  only,  therefore,  ean  there  be  no  loss  of  separate  and  inde- 
pendent autonomy  to  the  states,  through  their  union  under  the 
Constitution,  but  it  may  be  not  unreasonably  said  that  the 
jireservation  of  the  states,  and  the  maintenance  of  their  govern- 
ments, are  as  much  within  the  design  and  care  of  the  Consti- 
tution as  the  preservation  of  the  Union  and  the  maintenance 
of  the  national  government."  These  doctrines  are  at  the  basis 
of  our  constitutional  government,  and  cannot  be  disregarded 
with  safety. 

The  defendants  also  rely  on  Louisville  &  X.  R.  Co.  v.  Ken- 
tucky, 161  U.  S.  677,  702,  40  L.  ed.  849,  859.  In  that  case  it 
was  contended  by  the  railroad  company  that  the  assumption 
of  the  state  to  forbid  the  consolidation  of  parallel  and  com- 
peting lines  was  an  interference  with  the  ])ower  of  Congress 
over  interstate  commerce.  The  court  observed  that  but  little 
need  be  said  in  answer  to  such  i)roposition,  for  "it  has  never 
been  supposed  that  the  dominant  power  of  Congress  over 
interstate  commerce  took  from  the  states  the  power  of  legis- 
lation with  respect  to  the  instruments  of  such  commerce,  so 
far  as  the  legislation  was  within  its  ordinary  police  powers." 
lint  that  case  tlistinctly  recognized  that  there  was  a  division 
of  i)Ower  between  (Jongress  and  the  states  in  respect  to  inter- 
state railways,  and  that  Congie.ss  had  the  superior  right  to 
control  that  comni'-rce  and  forbid  interference  therewith,  while 
to  the  states  remained  the  power  to  create  ami  to  regulate  the 
instruments  of  such  eominer«'e,  so  far  as  necessary  to  the  con- 
servation of  the  j)ublie  interests.  If  there  is  anything  in  that 
case  which  even  intimates  that  a  state  or  a  state  corporation 
may   in   any   way  directly   restrain    intt-rslate  eoinmeree,  over 
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\vlii<;li  (\)M}^rt'.s.s  liiis,  hy  flic  Coustitulion,  (joiji|>lrt.-  control,  \vc 
have  been  uiiablo  to  find  it. 

T\w    (|Ucstioii    of   the    relations   of   the    f,'fnfiiil    ^M)V('iMniciit 
with    the  slates   is   a^'aiii    presented    l»y    the  speeifie   eouleiit ion 
of  each  (lereiidaiit   that  Congress  did  not   intend  "to  limit  tin; 
power  of  the  several  stales  to  create  eor|)orations,  define  their 
pnri)oses,  (ix  the  anionnt   of  their  capital,  and  deterniiiK;  who 
may  I)ny,  own,  and  sell  their  stock."    All  that  is  true,  ffonerally 
si)eakinK,   hut   the   contention   falls   far  short   of  meeting   the 
eontrolliug  ([uestious  in  this  case.     To  meet  this  contention  we 
must  repeat  some  things  already  said  in  this  opinion.     I'.nt  if 
what  we  have  said  be  sound,  repetition  will  do  no  harm.     So 
far  as  the  Constitution  of  the  United  States  is  concerned,   a 
state  may,  indeed,  create  a  corporation,  define  its  powers,  pre- 
scribe the  amount  of  its  stock  and  the  mode  in  which  it  may 
be  transferred.     It  may  even  authorize  one  of  its  corporations 
to  engage  in  commerce  of  every  kind, — domestic,  interstate, 
and  iuteniational.     The  regulation  or  control  of  purely  domes- 
tic commerce  of  a  state  is,  of  course,  with  the  state,  and  Con- 
gress has  no  direct  power  over  it  so  long  as  what  is  done  by 
the  state  docs  not  interfere  with  the  operations  of  the  general 
government,  or  any  legal  enactment  of  Congress.     A  state,  if 
it  chooses  so  to  do,  may  even  submit  to  the  existence  of  com- 
binations within  its  limits  that  restrain  its  internal  trade.    But 
neither  a  state  corporation  nor  its  stockholders  can,  by  reason 
of  the  nonaction  of  the  state  or  by  means  of  any  combination 
among  such  stockholders,  interfere  with  the  complete  enforce- 
ment of  any  rule  lawfully  devised  by  Congress  for  the  conduct 
of  coinmerce  among  the  states  or  with  foreign  nations ;  for,  as 
we  have  seen,  interstate  and  international  commerce  is,  by  the 
Constitution,  under  the  control  of  Congress,  and  it  belongs  to 
the   legislative    department    of   the    government   to   prescribe 
rules  for  the  conduct  of  that  commerce.     If  it  were  otherwise, 
the  declaration  in  the  Constitution  of  its  supremacy,  and  of 
the  supremacy  as  well  of  the  laws  made  in  pursuance  of  its 
provisions,  was  a  waste  of  words.     Whilst  every  instrumen- 
tality of  domestic  commerce  is  subject  to  state  control,  every 
insrtrumentality  of  interstate  commerce  may  be  reached  and 
controlled  by  national  authority,  so  far  as  to  compil  it   to  re- 
spect   the    rules    for    sxch    eo)iiwfrc(    lawfully    established    by 
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Coiujrtss.  Ni)  forporalc  person  ciiii  ixcusi'  a  <lrpaiMiirc  I'roin 
or  violation  of  that  iMilr  uiHlcr  tin-  pli-a  that  lliat  whidi  it  has 
(loMf  or  oiuitttMl  to  do  is  pci-inittcd,  or  ii(»t  rorl)i(l(h'ii,  by  tht* 
statf  umlt'r  whoso  authority  it  ranu'  into  fxistcniM*.  We  rt'pi'at 
that  no  stato  can  t'n(h)W  any  ot'  its  corporations,  or  any  com- 
bination of  its  citizens,  with  authoiity  to  restrain  interstate 
or  international  commerce,  or  to  disobey  the  national  will  as 
maiiifested  in  lopal  enactments  of  (^ongress.  So  long  as  Con- 
gress kci'ps  within  the  limits  of  its  authority  as  defined  by 
the  Constitution,  infringing  no  rights  recognized  or  secured 
b}'  that  instrument,  its  regulations  of  interstate  and  inter- 
national commerce,  whether  founded  in  wisdom  or  not,  must 
be  submitted  to  by  all.  Harm,  and  only  harm,  can  come  from 
the  failure  of  the  courts  to  recognize  this  fundamental  prin- 
ci[)le  of  constitutional  construction.  To  depart  from  it  be- 
cause of  the  circumstances  of  special  cases,  or  because  the  rule, 
in  its  operation,  may  possibly  affect  the  interests  of  business, 
is  to  endanger  the  safety  and  integrity  of  our  institutions  and 
make  the  Constitution  mean  not  what  it  says,  but  what  inter- 
ested parties  wish  it  to  mean  at  a  particular  time  and  under 
particular  circumstances.  The  sui)reniacy  of  the  law  is  the 
foundation  rock  uj)on  which  our  institutions  rest.  The  law, 
tiiis  court  said  in  United  States  v.  Lee,  106  U.  S.  106,  220,  27 
L.  ed.  171,  181,  is  the  only  supreme  power  in  oiir  system  of 
government.  And  no  higher  duty  rests  upon  this  court  than 
to  enforce,  by  its  decrees,  the  will  of  the  legislative  department 
of  the  government,  as  expressed  in  a  statute,  unless  such 
statute  be  plainly  and  unmistakalil>  in  violation  of  the  Con- 
stitution. If  the  statute  is  beyond  the  constitutional  power 
of  Congress,  the  court  would  fail  in  the  performance  of  a 
solemn  duty  if  it  did  not  so  declare.  Hut  if  nothing  more  can 
be  said  than  that  Congress  has  erred, — and  the  court  must  not 
be  understood  as  saying  that  it  has  or  has  not  erred, — the 
remedy  for  the  error  and  the  attendant  mischief  is  the  selection 
of  new  senators  and  i-epresentatives,  who,  l»y  legislation,  will 
make  .such  changes  in  existing  statutes,  or  adopt  such  new 
htatut<'S,  as  may  be  demanded  by  their  constituents  and  be 
consistent  with  law. 

Many  suggestions  were  made   in  argument  based  upon  the 
thought  that  the  anti-trust  act  would,  in  tiie  end,  prove  to  be 
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mifichiovous  in  its  coiisrciuciic'c's.  Disaster  to  Ijusincss  and 
wide-spruud  linaiifial  ruin,  it  has  Ix-fii  intimated,  will  follow 
the  executioji  of  its  provisions.  Suili  predictions  were  made 
in  all  the  eases  heretofore  arising'  under  that  act.  lint  they 
have  not  been  verified.  It  is  the  history  of  monopolies  in  this 
country  and  in  England  that  predictions  of  ruin  are  habitually 
made  by  them  when  it  is  attempted,  by  legislation,  to  restrain 
their  operations  and  to  protect  the  public  against  their  exac- 
tions. In  this,  as  in  former  cases,  they  seek  shelter  behind 
the  reserved  rights  of  the  states  and  even  behind  the 
constitutional  guaranty  of  liberty  of  contract,  liut  this 
court  has  heretofore  adjudged  that  the  act  of  Congress 
did  not  touch  the  rights  of  the  states,  and  that  liberty 
of  contract  did  not  involve  a  right  to  deprive  the  public  of 
tlie  advantages  of  free  competition  in  trade  and  commerce. 
Liberty  of  contract  does  not  imply  liberty  in  a  cor{)oration  or 
individuals  to  defy  the  national  will,  when  legally  expressed. 
Nor  does  the  enforcement  of  a  legal  enactment  of  Congress 
infringe,  in  any  proper  sense,  the  general  inherent  right  of 
every  one  to  acquire  and  hold  property.  That  right,  like  all 
other  rights,  must  be  exercised  in  subordination  to  the  law. 

But  even  if  the  court  shared  the  gloomy  forebodings  in 
which  the  defendants  indulge,  it  could  not  refuse  to  respect 
the  action  of  the  legislative  branch  of  the  government  if  what 
it  has  done  is  within  the  limits  of  its  constitutional  power. 
The  suggestions  of  disaster  to  business  have,  we  apprehend, 
their  origin  in  the  zeal  of  parties  who  are  opposed  to  the  policy 
underlying  the  act  of  Congress  or  are  interested  in  the  result 
of  this  particular  case;  at  any  rate,  the  suggestions  imply  that 
the  court  may  and  ought  to  refuse  the  enforcement  of  the 
provisions  of  the  act  if,  in  its  judgment,  Congress  was  not 
wise  in  prescribing  as  a  rule  by  which  the  conduct  of  inter- 
state and  international  commerce  is  to  be  governed,  that  every 
combination,  whatever  its  form,  in  restraint  of  such  commerce 
and  the  monopolizing  or  attempting  to  monopolize  such  com- 
merce, shall  be  illegal.  These,  plainly,  are  questions  as  to  the 
policy  of  legislation  which  belong  to  another  department,  and 
this  court  has  no  function  to  supervise  such  legislation  from 
the  standpoint  of  wisdom  or  policy.  We  need  only  say  that 
Congress  has  authority  to  declare,  and  by  the  language  of  its 
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act,  as  intt'rpreteil  in  prior  castas,  has,  in  olTcct,  declared,  that 
the  freetloin  of  int«'rstat«'  and  inti'riuitioual  comiiu'rce  shall 
not  be  obstrueted  or  disturbed  by  any  coinbinatioii.  conspiracy, 
or  monopoly  that  will  restrain  such  eommeree  by  preventing 
iJie  free  operation  of  competition  amoiif;  interstate  carriers 
(•n^apeil  in  the  trans-]»ortation  of  passen<^ers  and  freight.  This 
court  cannot  disi-egard  that  declaration  unless  Congress,  in 
passing  the  statute  in  «piestion,  be  held  to  have  transgressed  the 
limits  j)rescribed  for  its  action  by  the  Constitution.  But,  as 
already  indicated,  it  cannot  be  so  held  consistently  with  the 
provisions  of  that  instrument. 

The  combination  here  in  (juestion  may  have  been  for  the 
pecuniary  benefit  of  those  who  formed  or  caused  it  to  be  formed. 
F^ut  the  interests  of  private  persons  and  cori)orations  cannot  be 
made  paramount  to  the  interests  of  the  general  public.  Under 
the  Articles  of  Confederation  commerce  among  the  original 
states  was  subject  to  vexatious  and  local  regulations  that  took 
no  account  of  the  general  welfare.  Hut  it  was  for  the  protection 
of  the  general  interests,  as  involved  in  interstate  and  inter- 
national commerce,  that  Congress,  representing  the  whole  coun- 
try', was  given  by  the  Constitution  full  power  to  regulate  com- 
merce among  the  states  and  with  foreign  nations.  In  Brown  v. 
:\raryland.  12  Wheat.  410,  446.  6  L.  ."d.  678,  688,  it  was  said: 
"Those  who  felt  the  injury  arising  from  this  state  of  things,  and 
those  who  were  capable  of  estimating  the  influence  of  commerce 
on  the  prosperity  of  nations,  i)erceivcd  the  necessity  of  giving 
the  control  over  this  important  subject  to  a  single  government. 
It  may  be  doubted  whether  any  of  the  evils  proceeding  from 
the  feebleness  of  the  Federal  government  contributed  more  to 
that  great  revolution  which  introduced  the  present  system  than 
the  deep  and  general  conviction  that  commerce  ought  to  be 
regulated  by  ('ongrcss."  Railroad  eomjianies,  we  said  in  the 
Trans- .Missouri  Freight  Asso.  Case,  "are  instnniients  of  com- 
merce and  tlieii-  business  is  commerce  itself."  .\ii(l  such  com- 
panies, it  must  be  remcnd)ered,  operate  "public  highways,  es- 
tablished primarily  for  the  convenience  of  the  pi-ople,  and 
therefore  are  subject  to  govcrinneutal  control  .ind  regulation." 
Cherokee  Nation  v.  Southern  Kansas  H.  Co.  !;{;'»  U.  S.  (ill,  6.')?, 
.'{4  L.  ed.  2!»r.,  .{02;  Chicago,  St.  L.  &  N.  O.  R.  Co.  v.  Pullman 
Southern  Car  Co.  139  U.  S.  79,  90,  :J5  L.  ed.  !i7.  I(i2;  Interstate 
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Coinmcrco  Commission  v.  Uiinisoii,  l.'i4  U.  S.  147,  47;'),  'AH  L.  («•!, 
1047,  lOfjG,  4  Inters.  Com.  Rfp.  ^)\');  United  States  v.  Trans- 
IMis.soiiri  Freight  Asso.  IGG  U.  S.  2f)0,  :j:{2,  41  L.  ed.  1007,  1024; 
Sniylli  V.  Ames,  160  U.  S.  466,  544,  42  L.  ed.  819,  848;  Lake 
Shore  &  M.  S.  R.  Co.  v.  Ohio,  li:i  U.  S.  28;"),  MOl,  4:^  L.  ed.  702, 
708.  When  such  earrii'rs,  in  the  exercise  of  public  franchises, 
engage  in  the  transportation  of  passengers  and  freight  among 
the  states,  they  become — even  if  they  be  state  corporations — 
subject  to  such  rules  as  Congress  may  lawfully  establish  for  the 
conduct  of  interstate  commerce. 

It  was  said  in  argument  that  the  circumstances  under  which 
the  Northern  Securities  Company  obtained  the  stock  of  the 
constituent  companies  imported  simply  an  investment  in  the 
stock  of  other  corporations, — a  purchase  of  that  stock  ;  which 
investment  or  purchase,  it  is  contended,  was  not  forbidden  by 
the  charter  of  the  company,  and  could  not  be  made  illegal  by 
any  act  of  Congress.  This  view  is  wholly  fallacious,  and  does 
not  comport  with  the  actual  transaction.  There  was  no  actual 
investment,  in  any  substantial  sense,  by  the  Northern  Securities 
Company  in  the  stock  of  the  two  constituent  companies.  If  it 
was,  in  form,  such  a  transaction,  it  was  not,  in  fact,  one  of  that 
kind.  However  that  company  may  have  acquired  for  itself  any 
stock  in  the  Great  Northern  and  Northern  Pacific  Railway  Com- 
panies, no  matter  how  it  obtained  the  means  to  do  so,  all  the 
stock  it  held  or  acquired  in  the  constituent  companies  was 
acfpiired  and  held  to  be  used  in  suppressing  competition  be- 
tween those  companies.  It  came  into  existence  only  for  that 
purpose.  If  anyone  had  full  knowledge  of  what  was  designed 
to  be  accomplished,  and  as  to  what  was  actually  accomplished, 
by  the  combination  in  question,  it  was  the  defendant  Morgan. 
In  his  testimony  he  was  asked,  "Why  put  the  stocks  of  both 
these  [constituent  companies]  into  one  holding  company  ?"  He 
frankly  answered:  "In  the  first  place,  this  holding  company 
was  simply  a  question  of  custodian,  because  it  had  no  other 
alliances."  That  disclosed  the  actual  nature  of  the  transaction, 
which  was  only  to  organize  the  Northern  Securities  Company 
as  a  holding  company,  in  whose  hands,  not  as  a  real  purchaser 
or  alisolute  owner,  but  simply  as  custodian,  were  to  be  placed 
the  stocks  of  the  constituent  companies, — such  custodian  to 
represent  the  combination  formed  between  the  shareholders  of 
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tho  foiistitiu'iit  coinpaiiii's.  the  (limt  .iiid  inMcssary  t'lTi'ft  of 
such  combination  hcinp,  as  already  indicated,  to  restrain  and 
inonopoli/c  interstate  eonuiierce  hy  suppressing^,  or  (to  use  the 
words  of  this  court  in  I'nitcd  Statt's  v.  .Joint  Tranic  Asso.) 
"sinotherin!;"  competition  lietweeii  the  lines  of  two  railway 
carriers. 

We  w  ill  now  in<|uii'e  as  to  the  nature  and  extent  of  the  relief 
prantetl  to  the  government  hy  the  deert'C  below. 

By  tiu'  decree  in  the  circuit  court  it  was  found  and  adjudged 
that  the  defendants  had  entered  into  a  condiinatiou  or  con- 
spiracy in  restraint  of  trade  or  connnerce  among  the  several 
states,  such  as  the  act  of  Congress  ih'uounced  as  illegal;  and 
that  all  of  the  stocks  of  the  Northern  Pacific  Railway  Company 
and  all  the  stock  of  the  fireat  Northern  Railway  Company, 
claimed  to  be  owned  and  held  by  the  Northern  Securities  Com- 
pany, was  ac(piired,  and  is  by  it  held,  in  virtui'  of  siu'h  com- 
bination or  conspiracy,  in  restraint  of  tragic  and  comuuTce 
among  the  several  states.  It  was  therefore  decreed  as  follows: 
"That  the  Northern  Securities  Company,  its  officers,  agents, 
servants,  and  employees,  be  and  they  are  hereby  enjoined  from 
ac(|uiring,  or  attempting  to  ac(iuire,  further  stock  of  either  of 
the  aforesaid  railway  companies;  that  the  Northern  Securities 
Company  be  enjoined  from  voting  the  aforesaid  stock  which  it 
now  holds  or  may  accjuire,  and  from  attempting  to  vote  it,  at 
any  meeting  of  the  stockholders  of  either  of  the  aforesaid  rail- 
way companies,  and  from  exercising  or  attempting  to  exercise 
any  control,  direction,  supervision,  or  inHuenci-  whatsoever  ov(>r 
the  acts  and  doings  of  said  railway  companies,  or  either  of  them, 
by  virtue  of  its  holding  such  stock  therein;  that  the  Northern 
Pacific  Railway  Company  and  the  Great  Northern  H^jiilway 
Comi)any,  their  officers,  directors,  servants,  and  agents,  be  and 
they  are  hereby  respectively  ami  collectively  enjoined  from 
permitting  the  stock  aforesaid  to  be  voted  by  tlu'  Northern 
Securities  Company,  or  in  its  behalf,  by  its  attorneys  or  agents, 
at  any  corporate  (deetion  for  directors  or  ofiicers  of  either  of 
the  aforesaid  railway  companies;  that  they,  together  with  their 
officers,  directors,  servants,  and  aLreiils.  be  likewise  enjoined 
ami  respectively  restraiiM'd  from  [)aying  any  dividends  to  the 
Northern  Securities  Company  on  acc(Mint  of  stock  in  eitlier  of 
the  aforesaid  railway  comi)anies,  which  it  now  claims  to  own 
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and  hcAi\;  and  that  tlu'  aforesaid  railway  coinpaiiics,  their 
onicers,  directors,  servants,  and  ajjents,  be  enjoined  from  per- 
mitting or  sufTerin}^  the  Northern  Securities  Company  or  any 
of  its  ortieers  or  a^'ciits,  as  sueh  ofTieers  or  a^^'ents,  to  exereiso 
any  control  whatsoever  over  the  corporate  acts  of  either  of  the 
aforesaid  railway  companies.  But  nothing  herein  contained 
shall  be  construed  as  prohibiting,'  the  Northern  Securities  Com- 
pany from  returning  and  transferring  to  tiie  Northern  Pacific 
Railway  Company  and  the  Great  Northern  Railway  Company, 
respectively,  any  and  all  siuires  of  stock  in  either  of  said  rail- 
way eompauies  which  said  The  Northern  Securities  Company 
may  have  heretofore  received  from  such  stockholders  in  ex- 
change for  its  own  stock;  and  nothing  herein  contained  shall  be 
construed  as  i)rohibiting  the  Northern  Securities  Company  from 
making  such  transfer  and  assignments  of  the  stock  aforesaid 
to  such  i)erson  or  persons  as  may  now  be  the  holders  and  own- 
ers of  its  own  stock  originally  issued  in  exchange  or  in  payment 
for  the  stock  claimed  to  have  been  acquired  by  it  in  the  afore- 
said railway  companies." 

Subsequently,  and  before  the  appeal  to  this  court  was  per- 
fected, an  order  was  made  in  the  circuit  court  to  this  effect: 
"That  upon  the  giving  of  an  approved  bond  to  the  United  States 
by  or  on  behalf  of  the  defendants  in  the  sum  of  $50,000,  con- 
ditioned to  prosecute  their  appeal  with  effect  and  to  pay  all 
damages  which  may  result  to  the  United  States  from  this  order, 
that  portion  of  the  injunction  contained  in  the  final  decree 
herein  which  forbids  the  Northern  Pacific  Railway  Company 
and  the  Great  Northern  Railway  Company,  their  olTicers,  direc- 
tors, servants,  and  agents,  from  paying  dividends  to  the  North- 
ern Securities  Company  on  account  of  stock  in  either  of  the 
railway  companies  which  the  Securities  Company  claims  to  own 
and  hold,  is  suspended  during  the  pendency  of  the  appeal  al- 
lowed herein  this  day.  All  other  portions  of  the  decree  and 
of  the  injunction  it  contains  remain  in  force  and  are  unaffected 
by  this  order." 

No  valid  objection  can  be  made  to  the  decree  below,  in  form 
or  in  substance.  If  there  was  a  combination  or  conspiracy  in 
violation  of  the  act  of  Congress,  between  the  stockholders  of 
the  Great  Nortliern  and  the  Northern  Pacific  Railway  Com- 
panies, whereby  the  Northern  Securities  Company  was  formed 
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as  a  hoUiiiif;  corporation,  and  whereby  interstate  eoiniiu'rce  over 
tlu'  lints  of  the  eonstitia-nt  companies  was  restrained,  it  must 
follow  that  the  court  in  execution  of  that  act,  and  to  defeat  the 
efforts  to  evade  it,  eoulii  prohibit  the  parties  to  the  combination 
from  doinp  the  specific  tliin^js  which,  bein^  done,  would  affect 
the  result  denounccii  by  the  act.  To  say  that  the  court  could 
not  go  so  far  is  to  say  that  it  is  powerless  to  enforce  the  act  or 
to  suppress  the  illej^al  cond)ination,  and  powerless  to  protect 
the  rights  of  the  public  as  against  that  cond)ination. 

It  is  here  suggested  that  the  alleged  combiiuition  had  accom- 
plished its  object  before  the  commencenuMit  of  this  suit,  in  that 
the  Securities  Company  had  then  organized  and  had  actually 
received  a  majority  of  the  stock  of  the  two  constituent  com- 
panies; therefore,  it  is  argued,  no  efTective  relief  can  now  be 
granted  to  the  government.  This  same  view  was  pressed  upon 
the  circuit  court  and  was  rejected.  It  was  completely  answered 
by  that  court  when  it  said:  "Concerning  the  second  conten- 
tion, we  observe  that  it  would  be  a  novel,  not  to  say  absurd, 
interpretation  of  the  anti-trust  act  to  hold  that  after  an  un- 
lawful combination  is  formed  and  has  acijuired  the  power  which 
it  had  no  right  to  accjuire, — namely,  to  restrain  commerce  by 
suppressing  competition, — and  is  proceeding  to  use  it  and 
execute  the  purpose  for  which  the  combination  was  formed,  it 
must  be  left  in  possession  of  the  power  that  it  has  ac(|uired, 
with  full  freedom  to  exercise  it.  Obviously,  the  act  when  fairly 
interpreted,  will  bear  no  such  construction.  Congress  aimed  to 
destroy  the  power  to  i)lace  any  direct  restraint  on  interstate 
trade  or  commerce,  when,  by  any  combination  or  conspiracy, 
formed  by  either  natural  or  artificial  persons,  such  a  i)ower  had 
been  ac(iuired;  and  tlu'  government  nuiy  intervene  and  demand 
relief  as  well  after  the  combination  is  fully  organized  as  while 
it  is  in  process  of  formation.  In  this  instance,  as  we  have 
already  said,  the  Securities  Company  maile  itself  a  i)arty  to  a 
combination  in  restraint  of  interstate  commerce  that  antedated 
its  organization,  as  soon  as  it  came  into  existence;  doing  so,  of 
course,  under  the  direction  of  the  very  individuals  who  pro- 
moted it."  The  circuit  court  has  done  only  what  the  actual 
situation  demanded.  Its  decree  has  done  nothing  more  than  to 
meet  the  rei|iiirements  of  the  statute.  It  could  not  have  done 
less  without  declaring  it«  im|tiiteiic\   in  dealing  with  tlmse  who 
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have  violati'd  tlu'  law.  The  decree,  if  exocuted,  will  destroy  not 
the  i;)roi)erty  interests  of  tlie  original  stoekholdcrs  of  the  con- 
stituent companies,  hut  the  power  of  the  holding  corporation 
as  the  instrument  of  an  illef,'al  eomhination  of  whieli  it  was  the 
master  spirit,  to  do  that  which,  if  done,  would  restrain  inter- 
state and  international  commerce.  The  exercise  of  that  power 
hoing  restrained,  the  object  of  Congress  will  be  aceoini)lished ; 
left  undisturbed,  the  act  in  question  will  be  valueless  for  any 
practical  purpose. 

It  is  said  that  this  statute  contains  criminal  [)rovisions  and 
must  therefore  be  strictly  construed.  The  rule  upon  that  sub- 
ject is  a  very  ancient  and  salutary  one.  It  means  only  that  we 
must  not  bring  cases  within  the  provisions  of  such  a  statute 
that  are  not  clearly  embraced  by  it,  nor  by  narrow,  technical, 
or  forced  construction  of  words,  exclude  cases  from  it  that  are 
obviously  within  its  provisions.  What  must  be  sought  for 
always  is  the  intention  of  the  legislature,  and  the  duty  of  the 
court  is  to  give  effect  to  that  intention,  as  disclosed  by  the 
words  used. 

As  early  as  the  case  of  King  v.  Ilodnctt,  1  T.  R.  96,  101,  Mr. 
Justice  BuLLER  said :  "  It  is  not  true  that  the  courts,  in  the 
exposition  of  penal  statutes,  are  to  narrow  tlie  construction." 
In  United  States  v.  Wiltberger,  5  Wheat.  76,  95,  .5  L.  ed.  37,  42, 
Chief  Justice  Marshall,  delivering  the  judgment  of  this  court 
and  referring  to  the  rule  that  penal  statutes  are  to  be  construed 
strictly,  said:  "It  is  a  modification  of  the  ancient  maxim,  and 
amounts  to  this;  that  though  penal  laws  are  to  be  construed 
strictly,  they  are  not  to  be  construed  so  strictly  as  to  defeat  the 
obvious  intention  of  the  legislature.  The  maxim  is  not  to  be 
so  applied  as  to  narrow  the  words  of  the  statute  to  the  exclusion 
of  cases  which  those  words,  in  their  ordinary  acceptation,  or  in 
that  sense  in  w^hich  the  legislature  has  obviously  used  them, 
would  comprehend.  The  intention  of  the  legislature  is  to  be 
collected  from  the  words  they  employ.  Where  there  is  no 
ambiguity  in  the  words,  there  is  no  room  for  construction."  In 
United  States  v.  Morris,  14  Pet.  464,  475,  10  L.  ed.  5^3,  548,  this 
court,  speaking  by  Chief  Justice  Taxey,  said:  "In  expounding 
a  penal  statute  the  court  certainly  will  not  extend  it  beyond  the 
plain  meaning  of  its  words;  for  it  has  been  long  and  well 
settled  that  such  statutes  must  be  construed  strictly.    Yet  the 
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evident  iiitt'iition  of  tin-  Ic^nslature  (iiitrlit  not  to  he  dcfcitcd  hy 
a  forvod  aiul  overstrict  const  ruction.  ."»  Wheat.  1)'),  f)  \,.  ed, 
42."  So.  in  The  Indu.stry.  1  (Jail.  111.  117,  Fed.  ('as.  No.  7,028, 
Mr  . Justice  Story  .said:  "We  arc  undoubtedly  hound  to  con- 
strue penal  .statutes  strictly,  and  not  to  extend  tlum  beyond 
their  obvious  meaning  by  strained  inferences.  On  the  other 
hand,  we  are  bound  to  inteniret  them  according  to  the  mani- 
fest import  of  the  words,  and  to  hold  all  cases  which  are  within 
the  words  and  the  mischiefs  to  be  within  the  remedial  influence 
of  the  statute."  In  another  case  the  same  eminent  jurist  said: 
"I  agree  to  that  rule  in  its  true  and  sober  sense;  and  that  is, 
that  penal  statutes  are  not  to  be  enlarged  by  implication  or 
extended  to  cases  not  obviously  within  their  words  and  purport. 
.  .  .  In  short,  it  appears  to  me  that  the  proper  course  in  all 
these  eases  is  to  search  out  and  follow  the  true  intent  of  the 
legislature,  and  tx)  adopt  that  sense  of  the  words  which  har- 
monizes best  with  the  context,  and  promotes  in  the  fullest  man- 
ner the  apparent  policy  and  objects  of  the  legislature."  United 
States  V.  Winn,  3  Sumn.  209,  211,  212,  Fed.  Cas.  No.  16,740.  In 
People  V.  Bartow,  6  Cow.  290,  the  highest  court  of  New  York 
said :  "Although  a  penal  statute  is  to  be  construed  strictly,  the 
court  are  not  to  disregard  the  plain  intent  of  the  legislature. 
.  .  .  It  is  well  settled  that  a  statute  which  is  made  for  the 
good  of  the  public  ought  although  it  be  penal,  to  receive  an 
equitable  construction."  So,  in  Com.  v.  Martin,  17  Mass.  359, 
362,  the  highest  court  of  Massachusetts  said:  "If  a  statute 
creating  or  increasing  a  penalty  be  capable  of  two  construc- 
tions, undoubtedly  that  construction  which  operates  in  favor 
of  life  or  liberty  is  to  be  adopted ;  but  it  is  not  justifiable  in  this 
any  more  than  in  any  other  case,  to  imagine  ambiguities  merely 
that  a  lenient  construction  may  be  adoj)ted.  If  such  were  the 
privilege  of  u  court,  it  would  be  easy  to  obstruct  the  public  will 
in  almost  ever>'  .statute  enacted;  for  it  rarely  happens  that  one 
is  so  i)recise  and  exact  in  its  terms  as  to  preclude  the  exercise 
of  ingenuity  in  raising  doubts  about  its  construction."  There 
are  cases  almost  witliout  nunibcr  in  this  country  and  in  England 
to  th(r  same  effj'ct. 

Cjuided  by  these  long-established  rules  of  construction,  it  is 
manifest  that  if  the  anti-trust  act  is  held  not  to  embrace  a  case 
such  a8  is  now  before  us,  the  plain  intention  of  the  legislative 
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brjiiicli  of  liic  jrov'Tiimciit  will  he  defeated.  If  f%)iif;ress  has 
not,  by  the  words  used  in  the  net,  deserilx-d  this  and  like  cases, 
it  would,  we  apprelieiid,  he  impossilile  fo  (iiid  w(trds  thai  wouhl 
describe  tlicni.  This,  i1  must  be  rcnieinbcred,  is  a  suit  in  e(|uity, 
instituted  by  authoi'ity  of  (-onfi^ress  "to  prevent  and  restrain 
violations  oi"  the  act,"  >i  4 ;  and  tiie  courl,  in  virtue  of  a  well- 
settled  rule  f,'overninf^  proceediufj^s  in  equity,  may  mould  its 
decree  so  as  to  accom[)lish  practical  results, — sucji  results  as 
law  and  juslicr  deiiiand.  The  dct'endants  have  no  just  cause  to 
complain  of  the  decree,  in  matter  of  law,  and  i1  sliould  l)e 
affirmed. 

The  judgment  of  the  court  is  that  the  decree  below  be  and 
hereby  is  affirnuMl,  with  liberty  to  the  Circuit  Court  to  proceed 
in  the  execution  ol"  its  decree  as  the  circumstances  may  reciuire, 

Affirmod. 

MR.  JUSTICE  BREWER,  concurring: 

I  cannot  assent  to  all  that  is  said  in  the  opinion  just  an- 
nounced, and  believe  that  the  importance  of  the  case  and  the 
(piestions  involved  justify  a  brief  statement  of  my  views. 

First,  let  me  say  that  while  I  was  with  the  majority  of  the 
court  in  the  decision  in  United  States  v.  Trans-Missouri  Freight 
Asso.  166  U.  S.  290,  41  L.  ed.  1007,  followed  by  the  cases  of 
United  States  v.  Joint  Traffic  Asso.  171  U.  S.  505,  43  L.  ed,  259 ; 
Addyston  Pipe  &  Steel  Co.  v.  United  States,  175  U.  S.  211,  44 
L.  ed.  136,  and  "W.  W.  IMontague  &  Co.  v.  Lowry  (decided  at  the 
present  term)  193  U.  S.  38,  ante,  307,  and  while  a  further 
examination  (which  has  been  induced  bj^  the  able  and  exhaus- 
tive arguments  of  counsel  in  the  present  case)  has  not  disturbed 
the  conviction  that  those  cases  were  rightly  decided,  I  think 
that  in  some  respects  the  reasons  given  for  the  judgments  can- 
not be  sustained.  Instead  of  holding  that  the  anti-trust  act 
included  all  contracts,  reasonable  or  unreasonable,  in  restraint 
of  interstate  trade,  the  ruling  should  have  been  that  the  con- 
tracts there  presented  were  unreasonable  restraints  of  inter- 
state trade,  and  as  such  within  the  scope  of  the  act.  That  act, 
as  appears  from  its  title,  was  leveled  at  only  "unlawful  re- 
straints and  monopolies."  Congress  did  not  intend  to  reach 
and  destroy  those  minor  contracts  in  i)artial  restraint  of  trade 
Avhich  the  long  course  of  decisions  at  common  law  had  affirmed 
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wore  reasonable  and  oiiplit  to  bo  uphold.  The  purpose  rather 
was  to  place  a  statut(»ry  prohibition,  with  |)r('s»'ril)»'d  pt-naltics 
and  remedies,  u|M)n  those  contraets  which  were  in  direct  re- 
straint of  trade,  nnnasonabb',  and  ajjainst  public  policy.  When- 
ever a  departure  from  common-law  rules  and  ddinilions  is 
claimed,  the  ptjrpose  to  make  the  departure  should  be  clearly 
shown.  Such  a  pui'pose  docs  not  ap|)cai-,  and  surh  a  departure 
was  not  intended. 

I'uiilicr.  tlie  general  lan{ruage  of  the  act  is  also  limited  by 
till'  power  which  each  individual  has  to  manage  his  own  prop- 
erty and  detcrmiiH'  the  place  and  manner  of  its  investment. 
Freedom  of  action  in  these  respects  is  among  the  inalienable 
rights  of  every  citi/cii.  If.  ap]ilying  this  thought  to  the  present 
case,  it  appeared  that  -Mr.  Hill  was  the  owner  of  a  nmjority  of 
the  stock  in  the  Great  Northern  Railway  Company,  he  could 
not.  by  any  act  of  Congress,  be  deprived  of  the  right  of  invest 
ing  his  surjjlus  means  in  the  purchase  of  stock  of  the  Northern 
Pacific  Railway  Company,  although  such  purchase  might  tend 
to  vest  in  him  through  that  ownei-.ship  a  control  over  both  com- 
panies. In  other  words,  the  right  which  all  otiier  citizens  had. 
of  purchasing  Northern  Pacific  stock,  could  not  be  denied  to 
him  by  Congress  because  of  his  ownership  of  stock  in  the  Great 
Northern  Company.  Such  was  the  ruling  in  Pcarsall  v.  Gi'cat 
Northern  K.  ("o.  IGl  U.  S.  646,  40  L.  ed.  8;{S.  in  which  this  court 
said  (jt.  671,  Ij.  ed.),  in  reference  to  the  right  of  the  stock- 
holders of  the  Great  Northern  Company  to  purchase  the  stock 
of  the  Northern  Pacific  Railway  Company:  'Doulith'ss  these 
stockholders  could  lawfully  ac(piii-e,  by  individual  purchases,  a 
majority  or  even  the  whole  of  the  stock  of  the  i-eoigani/cd  com- 
pany, and  thus  possibly  obtain  its  ultimate  conti-ol;  hut  the 
companies  would  still  remain  separate  corporations,  with  no 
interests,  as  such,  in  common." 

I'ut  no  such  investment  by  a  single  iii<lividuMl  of  his  iiu'ans 
is  here  presented.  There  was  a  cond»ination  by  several  in- 
dividuals, separately  owning  sto(d<  in  two  competing  railroad 
companies,  to  [ihue  the  eontiol  of  both  in  a  single  corporation. 
The  i»urpo.se  to  combine,  and  by  coinbination  destroy  competi- 
tion, existed  l)efore  the  organization  of  the  corporation,  the 
Securities  Company.  That  corporation,  though  nominally  hav- 
ing a  cajjital  stock  of  .$4()n,()()(l,0()n,  had   no  means  of  its  own; 
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$:{0,()00  in  cash  was  put  into  its  treasury,  hut  siiiij)ly  for  the 
«.'X])ens('s  of  organization.  The  organizers  might  just  as  well 
have  made  the  nominal  stitci<  a  thousand  millions  as  four  hun- 
dred, and  lln-  ('(M-ixn-at ion  would  have  heen  no  richer  or  poorer. 
A  e()ip<nation,  while  I)\-  lid  ion  oj'  law  recognized  for  soiiie 
[Mirposes  as  a  jiei'son,  and,  for  pui-jtoses  of  jurisdiction,  as  a 
citizen,  is  not  endowed  with  the  inaliemdjle  rights  of  a  natural 
person.  It  is  an  aitilicial  person,  created  and  existing  only  for 
the  convenient  ti-ansaction  of  business.  In  this  case  it  w^as  a 
mere  instrumental ity  by  which  sei)arate  railroad  properties 
were  combined  undei-  one  control.  That  combination  is  as 
direct  a  restraint  of  trade  by  destroying  comjx-tition  as  the 
appointment  of  a  committee  to  regulate  rates.  The  prohibition 
of  such  a  combination  is  not  at  all  inconsistent  with  the  right 
of  an  individual  to  {jurchase  stock.  The  transfer  of  stock  to 
the  .Securities  Company  was  a  mere  incident,  the  manner  in 
which  the  combination  to  destroy  competition,  and  thus  unlaw- 
fully restrain  trade,  was  carried  out. 

If  the  parties  iiiterested  in  these  two  railroad  companies  can, 
throutrh  the  instrumentality  of  a  holding  corporation,  place 
both  under  one  control,  then  in  like  manner,  as  was  conceded 
on  the  argument  by  one  of  the  counsel  for  the  appellants,  could 
the  control  of  all  the  railroad  companies  in  the  country  be 
placed  in  a  single  corporation.  Nor  need  this  arrangement  for 
control  stop  with  what  has  already  been  done.  The  holders  of 
$201,000,000  of  stock  in  the  Northern  Securities  Company  might 
organize  another  corporation  to  hold  their  stock  in  that  com- 
pany, and  the  new  corporation,  holding  the  majority  of  the 
stock  in  the  Northern  Securities  Company,  and  acting  in  obed- 
ience to  the  wishes  of  a  majority  of  its  stockholders,  would 
control  the  action  of  the  Securities  Company  and  through  it  the 
action  of  the  two  railroad  companies;  and  this  process  might 
be  extended  until  a  single  corporation  whose  stock  was  owned 
by  three  or  four  parties  would  be  in  practical  control  of  both 
roads;  or,  having  before  us  the  possibilities  of  combination,  the 
control  of  the  whole  transportation  system  of  the  country.  I 
cannot  believe  that  to  be  a  reasonable  or  lawful  restraint  of 
trade. 

Again,  there  is  by  this  suit  no  interference  with  state  control. 
It  is  a  recognition  rather  than  a  disregard  of  its  action.     This 
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nuT^jinj;  of  control  ami  ilistnict ion  of  cKiupct itioii  was  not 
authorized,  but  spoi-ifically  proliibittd  l>y  the  state  uliicli 
created  one  of  the  railroad  companies,  and  within  whos*-  boun- 
tiarioK  the  lines  of  both  were  larfjely  located  and  much  of  tiieir 
business  transacted.  The  purpose  and  policy  of  the  state  are 
therefore  enforced  by  the  decree.  So  far  as  the  work  of  the 
two  railroad  companies  was  interstate  commerce,  it  was  subject 
to  the  control  of  Conpress,  and  its  purpose  and  policy  were 
expresst'd  in  the  act  under  which  this  suit  was  broufjht. 

It  must  also  be  remembered  that  under  present  conditions  a 
single  railroad  is,  if  not  a  legal,  largely  a  practical,  monopoly; 
and  the  arrangement  by  which  the  control  of  these  two  com- 
peting roads  wjus  merged  in  a  single  corporation  broadens  and 
extends  such  monopoly.  I  cannot  look  upon  it  as  other  than 
an  unreasonable  combination  in  restraint  of  interstate  com- 
merce,— one  in  conflict  with  state  law,  and  within  the  letter  and 
spirit  of  the  statute  and  the  power  of  Congress.  Therefore  I 
concur  in  the  judgment  of  aflirmance. 

I  have  felt  constrained  to  make  these  observations  for  fear 
tJiat  the  broad  and  sweeping  language  of  the  opinion  of  the 
court  might  tend  to  unsettle  legitimate  business  enterj)rise.s, 
stifle  or  retard  wholesome  business  activities,  encourage  im- 
proper disregard  of  reasonable  contracts,  and  invite  unneces- 
sary litigation. 

MR.  JUSTICE  WHITE,  with  whom  concur  Mr.  Chief  Justice 
Fuller,  Mr.  Justice  Peckuam,  and  .Mr.  .Justice  Holmes,  dissent- 
ing: 

The  Northern  Securities  Company  is  a  New  Jei-sey  corpora- 
tion; the  Great  Northern  Railway  Company,  a  Minnesota  one; 
and  the  Northern  i'acilic  Railway  Company,  a  Wisconsin  cor- 
poration. Whilst  in  the  argument  at  bar  the  government  re- 
ferred to  the  subject,  nevertheless  it  expressly  disclaimed  pre- 
dicating any  claim  for  relief  upon  the  fact  that  tlu'  predecessor 
in  title  of  the  Northern  Pacific  Railway  Company  was  a  cor- 
poration created  by  act  of  Congress.  That  fact,  thrn-forc,  may 
be  (eliminated. 

The  facts  essential  to  be  borne  in  mind  to  iiiub  rsland  my 
jjoint  of  view,  without  going  into  details,  are  as  follows:  The 
lines  of  the  Northern  Pacific  and  the  (Jreat  Northern  Railway 
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Companies  arc  botli  traiiscoutiiioiital,  that  is,  trunk  linr-s  to  tho 
Pacific  Ocean, -and  in  some  aspects  are  conceded  to  be  compet- 
ing. Mr.  Mor^'aii  ;ind  .Ml-.  Hill  and  a  ffW  persons  iinniediately 
associated  with  tlieni  separately  ac(|uin'd  and  o\vnc(l  caf)ital 
stock  of  the  Northern  Pacific  Railway  Company,  agyrct^'ating 
a  majority  thereof.  Mr.  Hill  and  others  associated  with  him 
owned,  in  the  same  manner,  about  one-third  of  the  capital  stock 
of  the  Great  Nortiicrn  Railway  Company,  the  balance  of  the 
stock  beins  distributed  among  about  eighteen  hundred  stock- 
holders. Although  Mr.  Hill  and  his  immediate  associates  owned 
only  one-third  of  the  stock,  the  confidence  reposed  in  Mr.  Hill 
was  such  that,  through  proxies,  his  influence  was  dominant  in 
the  affairs  of  that  company.  Under  these  circumstances  Mr. 
Morgan  and  Mv.  Hill  organized  under  the  laws  of  New  Jersey 
the  Northern  Securities  Company.  The  purpose  was  that  the 
company  should  become  the  holder  of  the  stock  of  the  two 
railroads.  This  was  to  be  effected  by  having  the  Northern 
Securities  Company  give  its  stock  in  exchange  for  that  of  the 
two  railroad  companies.  Whilst  the  purpose  of  the  promoters 
was  mainly  to  exchange  the  stock  held  by  thera  in  the  two 
railroads  for  the  Northern  Securities  Company  stock,  neverthe- 
less the  right  of  stockholders  generally  in  the  two  railroads  to 
make  a  similar  exchange  or  to  sell  their  stock  to  the  Securities 
Company  was  provided  for.  Under  the  arrangement  the  North- 
ern Securities  Company  came  to  be  the  registered  holder  of  a 
majority  of  the  stock  of  both  the  railroads.  It  is  not  denied 
that  the  charter  and  the  acts  done  under  it,  of  the  Northern 
Securities  Company,  were  authorized  by  the  laws  of  New  Jersey, 
and,  therefore,  in  so  far  as  those  laws  were  competent  to 
sanction  the  transaction,  the  corporation  held  the  stock  in  the 
two  railroads  secured  by  the  law  of  the  state  of  its  domicil. 

The  government  by  its  bill  challenges  the  right  of  the  North- 
ern Securities  Company  to  hold  and  own  the  stock  in  the  two 
railroads.  The  grounds  upon  which  the  relief  sought  was  based 
were,  generally  speaking,  as  follows :  That,  as  the  two  railroads 
were  competing  lines  engaged  in  part  in  interstate  commerce, 
the  creation  of  the  Northern  Securities  Company  and  the  ac(iui- 
sitiou  by  it  of  a  majority  of  the  stock  of  both  roads  was  con- 
trary to  the  act  of  Congress  known  as  the  anti-trust  act.  26 
Stat,  at  L.  209,  chap.  647,  U.  S.  Comp.  Stat.  1901.  p.  3200.    The 
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flausos  of  the  act  which  it  was  cliargcd  wcrt'  violated  were  the 
1st  sfctioii.  (Ifclarinjf  illc^'al  "vwry  contract,  coiiiliiiiatioii  in 
the  form  of  trust  or  otherwise,  or  coiis|)iracy,  in  rcsti'aiiit  of 
trade  or  commerce  amoMjj:  the  several  states,  or  with  foreign 
nations;"  and  the  provisions  of  tlM<  2d  section,  making  it  a 
misdemeanor  for  any  person  to  "monopoli/.c,  oi-  attempt  to 
monopolize,  or  eomliiiie  or  conspii-e  with  any  other  person  or 
ptM-sons  to  nionopoli/e,  any  part  of  the  trade  or  eomnieree  among 
the  several  states  or  with  foreign  nations."  The  court  below 
sustained  the  contentions  of  the  government.  It,  therefore,  en- 
joined the  two  railroad  companies  from  allowing  the  Northern 
Securities  Company  to  vote  the  stock  standing  in  its  name  or  to 
I)ay  to  that  company  any  dividends  upon  the  stoek  by  it  held. 
On  the  giving,  however,  of  a  bond  fixed  by  the  court  below  the 
decree  relating  to  the  payment  of  dividends  was  suspended 
pending  the  appeal  to  this  court. 

The  court  recognized,  however,  the  i-ight  of  the  Northern 
Securities  Company  to  retransfrp  the  stock  in  both  railroads  to 
the  persons  from  whom  it  had  been  acquired.  The  correctness 
of  the  decree  below  is  the  fpiestion  prest'iited  for  decision. 

Two  (piestions  arise.  Does  the  anti-trust  act,  when  rightly 
interpreted,  api)ly  to  the  actjuisition  and  ownership  by  the 
Northern  Securities  ('omi)any  of  the  stock  in  the  two  railroads? 
and,  second,  if  it  does,  had  Congress  the  power  to  regulate  or 
control  such  accpiisition  and  ownership?  [The  rest  of  Mr. 
Justici'  White's  dissenting  opinion,  which  relates  to  the  power 
of  Congress  to  regulate  or  control  such  ac(|uisition  and  owner- 
ship, is  omitted.] 

Being  of  opinion,  for  the  reasons  heretofore  given,  that  Con- 
gress was  without  power  to  reg\date  the  aecpiisition  and 
ownership  of  the  stock  in  (pn-stion  by  the  Northern  Securities 
Com[)any,  and  because  I  thiidi  even  if  there  were  such  i)Ower 
in  Congress,  it  has  not  been  exercised  by  tlie  anti-trust  act,  as 
is  shown  in  the  opinion  of  Mr.  Justice  Hol.mks,  I  di.ssent. 

I  am  authorized  to  say  that  the  Chief  Justice,  Mr.  Justice 
Pkckmam,  and  .Mr-.  Jn^'ii.-  IIdi.mks,  concur  in  tiiis  dis.sent. 

.MR.  JCSTICK  llnl.MKS,  witli  w  hr.m  eon.-unvd  tiie  Chief 
Justice,  Mr.  Jn.stice  Wiiitk,  arnl  .Mr  Ju'^tice  I'kckham  dis- 
wnting: 
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I  am  iiiiiihlc  to  ;if,'rc('  with  the  judf^Miu'iit  of  the  inajority  of 
the  coui't,  aiul  althoiigli  I  think  if  ust-hss  and  iiiHlcsirablc,  as  a 
rule  to  express  dissent,  I  feel  b(»iiii(l  to  do  so  in  this  case  and 
to  p:iv('  my  reasons  for  it. 

Great  cases,  like  hard  eases,  make  had  law.  For  great  eases 
are  called  great,  not  by  reason  of  their  real  importance  in 
shaping  the  law  of  the  future,  but  bceause  of  some  accident  of 
immediate  overwlielming  interest  which  apjx'als  to  the  feelings 
and  distorts  the  judgment.  These  immediate  interests  exercise 
a  kind  of  hydraulic  pressure  which  makes  what  previously  was 
clear  seem  doubtful,  and  before  which  even  well  settled  prin- 
ciples of  law  will  bend.  What  we  have  to  do  in  this  case  is  to 
find  the  meaning  of  some  not  very  difficult  words.  "We  must 
try, — I  have  tried, — to  do  it  with  the  same  freedom  of  natural 
and  spontaneous  interpretation  that  one  would  be  sure  of  if  the 
same  (|uestion  arose  upon  an  indictment  for  a  similar  act  which 
excited  no  public  attention,  and  was  of  importance  only  to  a 
prisoner  before  the  court.  Furthermore,  while  at  times  judges 
need  for  their  work  the  training  of  economists  or  statesmen, 
and  must  act  in  view  of  their  foresight  of  consequences,  yet, 
when  their  task  is  to  interpret  and  apply  the  words  of  a  statute, 
their  function  is  merely  academic  to  begin  with, — to  read  Eng- 
lish intelligently, — and  a  consideration  of  consequences  comes 
into  play,  if  at  all,  only  when  the  meaning  of  the  words  used 
is  open  to  reasonable  doubt. 

The  question  to  be  decided  is  whether,  under  the  act  of  July 
2,  1890  (26  Stat,  at  L.  209,  chap.  647,  U.  S.  Comp.  Stat.  1901,  p. 
.1200),  it  is  unlawful,  at  any  stage  of  the  process,  if  several  men 
unite  to  form  a  corporation  for  the  purpose  of  buying  more 
than  half  the  stock  of  each  of  two  competing  interstate  railroad 
companies,  if  they  form  the  corporation,  and  the  corporation 
buys  the  stock.  I  will  suppose  further  that  every  step  is  taken, 
from  the  beginning,  with  the  single  intent  of  ending  competition 
between  the  companies.  I  make  this  addition  not  because  it 
may  not  be  and  is  not  disputed,  but  because,  as  I  shall  try  to 
show,  it  is  totally  unimportant  under  any  part  of  the  statute 
with  which  we  have  to  deal. 

The  statute  of  which  we  have  to  find  the  meaning  is  a  crim- 
inal statute.  The  two  sections  on  which  the  government  relies 
both  make  certain  acts  crimes.    That  is  their  immediate  purpose 
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aiul  tlial  is  what  thoy  say.  It  is  vain  to  insist  that  tliis  is  not 
a  criminal  procfodinpr.  Tht'  words  cannot  be  read  one  way  in 
a  snit  which  is  to  end  in  fine  and  imprisonment  and  anotlier  way 
in  one  which  seeks  an  injunction.  The*  construction  which  is 
adopted  in  this  case  must  he  adopted  in  one  of  the  other  sort. 
I  am  no  friend  of  artificial  interpretations  because  a  statute  is 
of  one  kind  rather  than  anotlur.  but  all  aj?rce  that  before  a 
statute  is  to  be  taktu  to  punisli  tliat  which  always  has  been 
lawful,  it  must  express  its  intent  in  clear  words.  So  I  say  wo 
must  read  the  words  before  us  as  if  the  (piestion  were  whether 
two  small  exporting  grocers  should  go  to  jail. 

Again,  the  statute  is  of  a  very  sweeping  and  general  char- 
acter. It  hits  "every"  contract  or  combination  of  the  pro- 
hibited sort,  great  or  small,  and  "every"  person  who  shall 
monopolize  or  attempt  to  monopolize,  in  the  sense  of  the  act, 
"any  part"  of  the  trade  or  commerce  among  the  several  states. 
There  is  a  natural  inclination  to  assume  that  it  was  directed 
against  certain  great  combinations,  and  to  read  it  in  that  light. 
It  does  not  say  so.  On  the  contrary,  it  says  "everj-,"  and  "any 
part."  Still  less  was  it  directed  specially  again.st  railroads. 
There  even  was  a  reasonable  doubt  whether  it  included  rail- 
roads until  the  point  was  decided  by  this  court. 

Finally,  the  statute  must  be  construed  in  such  a  way  as  not 
merely  to  save  its  constitutionality,  but,  so  far  as  is  consistent 
with  a  fair  interpretation,  not  to  raise  grave  doubts  on  that 
score.  I  assuiiK',  for  the  purposes  of  discussion,  although  it 
would  be  a  great  and  serious  step  to  take,  that  in  some  case  that 
seemed  to  it  to  need  heroic  measures,  Congress  might  regulate 
not  only  commerce,  but  instruments  of  commerce,  or  contracts 
the  bearing  of  which  upon  commerce  would  be  only  indirect. 
But  it  is  clear  that  the  mere  fact  of  an  indirect  effect  upon 
commerce,  not  shown  to  be  certain  and  very  great,  would  not 
justify  such  a  law.  The  point  decided  in  United  States  v.  E.  C. 
Knight  Co.  l^H  C.  S.  1.  17.  :\9  L.  ed.  M2r),  •.VU,  was  that  "the 
fact  .  .  .  that  tradi"  or  commerce  might  be  indirectly  af- 
fected was  not  enough  to  entitle  complainants  to  a  decree." 
Commerce  depends  upon  pojjulation,  biit  Congress  could  not, 
on  that  ground,  undertake  to  regidate  marriage  and  divorce. 
If  the  act  before  us  is  to  be  carried  out  according  to  what  seems 
to  me  the  logic  of  the  argument  for  the  government,  which  I 
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do  not  bitlii'vc  tliat  it  will  br,  1  can  set*  no  |)art  ol"  tlic  conduct 
of  life  with  whi(rli,  on  similar  principles,  Conf^rcss  rni^flit  not 
interfere. 

This  aet  is  construed  by  the  government  to  alTeet  liie  pur- 
chasers of  shares  in  two  railroad  companies  because  of  the  cflFect 
it  may  have,  or,  if  you  like,  is  certain  to  have,  upon  the  com- 
petition of  these  roads,  if  such  a  remote  result  of  the  exercise 
of  an  ordinary  incident  of  property  and  personal  freedom  is 
enoupfh  to  make  that  exercise  unlawful,  there  is  hardly  any 
transaction  concerning  commerce  between  the  states  that  may 
not  be  made  a  crime  by  the  finding  of  a  jury  or  a  court.  The 
personal  ascendency  of  one  man  may  be  such  that  it  would  give 
to  his  advice  tlic  effect  of  a  command,  if  he  owned  but  a  single 
share  in  each  road.  The  tendency  of  his  presence  in  the  stock- 
holders' meetings  might  be  certain  to  prevent  competition,  and 
thus  his  advice,  if  not  his  mere  existence,  become  a  crime. 

I  state  these  general  considerations  as  matters  which  I  should 
have  to  take  into  account  before  I  could  agree  to  affirm  the 
decree  appealed  from,  but  I  do  not  need  them  for  my  own 
opinion,  because,  when  I  read  the  act  I  cannot  feel  sufficient 
doubt  as  to  the  meaning  of  the  words  to  need  to  fortify  my 
conclusion  by  any  generalities.  Their  meaning  seems  to  me 
plain  on  their  face. 

The  1st  section  makes  "every  contract,  combination  in  the 
form  of  trust  or  otherwise,  or  conspiracy  in  restraint  of  trade 
or  commerce  among  the  several  states,  or  with  foreign  nations" 
a  misdemeanor,  punishable  by  fine,  imprisonment,  or  both. 
Much  trouble  is  made  by  substituting  other  phrases  assumed  to 
be  equivalent,  which  then  are  reasoned  from  as  if  they  were 
in  the  act.  The  court  below  argued  as  if  maintaining  com- 
petition were  the  expressed  object  of  the  act.  The  act  says 
nothing  about  competition.  I  stick  to  the  exact  words  used. 
The  words  hit  two  classes  of  cases,  and  only  two, — contracts  in 
restraint  of  trade  and  combinations  or  conspiracies  in  restraint 
of  trade, — and  we  have  to  consider  what  these  respectively  are. 
Contracts  in  restraint  of  trade  are  dealt  with  and  defined  by 
the  common  law.  They  are  contracts  with  a  stranger  to  the 
contractor's  business  (although,  in  some  cases,  carrying  on  a 
similar  one),  which  wholly  or  partially  restrict  the  freedom  of 
the  contractor  in  carrying  on  that  business  as  otherwise  he 
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would.  Tlio  objection  of  the  coininon  law  to  them  was,  prima- 
rily, oil  tJu'  I'oiitractor's  own  account.  Tlu- notion  of  monopoly 
(lid  not  come  in  unlcs.s  the  contra<'t  covered  the  whole  of  Kn^j- 
lan.l.  Mitchel  v.  Reynolds,  1  1*.  Wins.  181.  Of  course,  this 
objection  did  not  apply  to  partnt-rsliips  or  other  forms,  if  there 
were  any,  of  substituting  a  commiujity  of  interest  where  there 
had  been  competition.  There  was  no  objection  to  such  com- 
binations merely  as  in  restraint  of  trade  or  otherwise  unles.s 
they  amounted  to  a  monopoly.  Contracts  in  restraint  of  trade, 
I  repeat,  were  contracts  with  strangers  to  the  contractor's  busi- 
ness, and  the  trade  restrained  was  the  contractor's  own. 

Combinations  or  conspiracies  in  restraint  of  trade,  on  the 
other  hand,  were  combinations  to  keep  strangers  to  the  agree- 
ment out  of  the  business.  The  objection  to  them  was  not  an 
objection  to  their  effect  upon  the  parties  makiuK  the  contract, 
the  members  of  the  combination  or  firm,  but  an  objection  to 
their  intended  elTect  upon  strangers  to  the  firm  and  their  suj)- 
posed  conse(iuent  effect  upon  the  public  at  large.  In  other 
words,  they  were  regarded  as  contrary  to  public  policy  because 
they  monopolized,  or  attempted  to  monopolize,  some  portion  of 
the  trade  or  commerce  of  the  realm.  See  United  States  v. 
E.  C.  Kiiight  Co.  156  U.  S.  1,  39  L.  ed.  325.  All  that  is  added 
to  the  1st  section  by  §  2  is  that  like  penalties  are  imposed  upon 
every  single  person  who,  without  combination,  monopolizes,  or 
attempts  to  monopolize,  commerce  among  the  states;  and  that 
the  liability  is  extended  to  attempting  to  monopolize  any  part 
of  such  traile  or  commerce.  It  is  more  important  as  an  aid  to 
the  construction  of  J^  1  than  it  is  on  its  own  account.  It  shows 
that  whatever  is  criminal  when  done  by  way  of  combination  is 
cfpially  criminal  if  done  by  a  single  man.  That  I  am  right  in 
my  interpr«-tation  of  the  words  of  §  1  is  .shown  by  tlir  words  "in 
the  form  of  trust  or  otherwise."  Tlif  prohibition  was  sug- 
gesti,'d  by  the  trusts,  the  objection  to  which,  as  every  one 
knows,  was  not  the  union  of  former  competitors,  but  the  sinister 
power  exercised  or  supposed  to  be  e.xerci.sed  by  the  combination 
in  keeping  rivals  out  of  tin-  business  and  ruining  those  who 
already  were  in.  It  was  the  ferocious  extreme  of  competition 
with  others,  not  the  cessation  of  competition  among  the  part- 
ners, that  was  the  evil  feared.  Further  proof  is  to  be  found  in 
§  7,  giving  an  action  to  any  person  iujured  in  his  business  or 
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property  by  the  forbidden  eonduet.  This  eannot  r<'fer  to  the 
parties  to  the  agreement,  and  phiinly  means  that  ontsiders  who 
are  injured  in  their  attempt  to  eompete  with  a  trust  or  other 
simihxr  eombination  may  recover  for  it.  W.  W.  Montajjuo  & 
Co.  V.  Lowry,  11)3  U.  S.  38,  anir,  307.  How  efTective  this  seetion 
may  be  or  how  far  it  goes  is  not  material  to  my  point.  My 
general  summary  of  the  two  classes  of  cases  which  the  act 
affects  is  confirmed  by  the  title,  which  is  "An  Act  to  Protect 
Trade  and  Commerce  Against  Unlawful  Restraints  and  Mo- 
nopolies." 

What  I  now  ask  is  under  wliich  of  the  foregoing  classes  this 
ease  is  supposed  to  come;  and  that  question  must  be  answered 
as  definitely  and  precisely  as  if  we  were  dealing  with  the  indict- 
ments which  logically  ought  to  follow  this  decision.  The  pro- 
vision of  the  statute  against  contracts  in  restraint  of  trade  has 
been  held  to  apply  to  contracts  between  railroads,  otherwise 
remaining  independent,  by  which  they  restricted  their  respec- 
tive freedom  as  to  rates.  This  restriction  by  contract  with  a 
stranger  to  the  contractor's  business  is  the  ground  of  the 
decision  in  United  States  v.  Joint  Traffic  Asso.  171  U.  S.  505, 
43  L.  ed.  259,  following  and  affirming  United  States  v.  Trans- 
:\Iissouri  Freight  Asso.  166  U.  S.  290,  41  L.  ed.  1007.  I  accept 
those  decisions  absolutely,  not  only  as  binding  upon  me,  but  as 
decisions  which  I  have  no  desire  to  criticize  or  abridge.  But 
the  provision  has  not  been  decided,  and,  it  seems  to  me,  could 
not  be  decided  without  a  perversion  of  plain  language,  to  nppU- 
to  an  arrangement  by  which  competition  is  ended  through  com- 
munity of  interest, — an  arrangement  which  leaves  tiie  parties 
without  external  restriction.  That  provision,  taken  alone,  does 
not  reijuire  that  all  existing  competitions  shall  be  maintained. 
It  does  not  look  primarily,  if  at  all,  to  competition.  It  simply 
requires  that  a  party's  freedom  in  trade  between  the  states  shall 
not  be  cut  down  by  contract  with  a  stranger.  So  far  as  that 
phrase  goes,  it  is  lawful  to  abolish  competition  by  any  form  of 
union.  It  would  seem  to  me  impossible  to  say  that  the  words 
"every  contract  in  restraint  of  trade  is  a  crime,  punishable 
with  imprisonment,"  would  send  the  members  of  a  partnership 
betw€en,  or  a  consolidation  of,  two  trading  corporations  to 
prison,— still  more  impossible  to  say  that  it  forbade  one  man  or 
corporation  to  purchase  as  much  stock  as  he  liked  in  both.  Yet 
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those  words  would  liavf  tliat  i-lTrct  if  tliis  clinisc  of  !:;  1  applies 
to  the  defendants  lure.  For  it  eannot  he  too  carefully  remem- 
bered that  that  clause  applies  to  "every"  contract  of  the  for- 
hiddcn  kind,  a  consideration  which  was  the  tnrning  point  of 
the  Trans-Missonri  Freight   Association's  Case. 

If  the  stntntc  applies  to  this  case  it  must  be  because  the 
parties,  or  sonu'  of  them,  have  formed,  or  because  the  Northern 
Securities  Company  is,  a  combination  in  restraint  of  trade 
among  the  states,  or,  what  comes  to  the  same  thing,  in  my 
(»])inion,  because  the  defendants,  or  some  or  one  of  them,  are 
monopolizing,  or  attempting  to  monopolize,  some  part  of  the 
commerce  between  the  states.  But  the  mere  reading  of  those 
words  shows  that  tlu'y  are  used  in  a  limited  and  accurate  sense. 
According  to  popular  speech,  every  concern  monopolizes  what- 
ever business  it  does,  and  if  that  business  is  trade  between  two 
states  it  monopolizes  a  part  of  the  trade  among  the  states.  Of 
course,  the  statute  does  not  forbid  that.  It  does  not  mean  that 
all  business  must  cease.  A  single  railroad  down  a  narrow  valley 
or  tJirough  a  mountain  gorge  monopolizes  all  the  railroad  trans- 
l)ortation  through  that  valley  or  gorge.  Indeed,  every  railroad 
monoiiolizcs,  in  a  popular  sense,  the  trade  of  some  area.  Yi't  I 
suppose  no  one  would  say  that  the  statute  forbids  a  combina- 
tion of  men  into  a  corporation  to  build  and  run  such  a  railroad 
between  the  states. 

I  assume  that  the  Minnesota  charter  of  the  Great  Northern, 
and  the  Wisconsin  charter  of  the  Nortlnrn  Pacific,  both  are 
valid.  Suppose  that,  before  either  road  was  built,  Minnesota, 
as  part  of  a  systiMn  of  transportation  between  the  states,  had 
created  a  railroad  company  authorized  singly  to  build  all  the 
lines  in  the  states  now  actually  built,  owned,  or  controlled  by 
•  itJicr  of  the  two  existing  conij)anies.  I  take  it  that  that  charter 
would  have  been  just  as  good  as  the  pi-esent  one.  even  if  the 
.siatutcH  which  we  are  considering  had  been  in  fori'c.  In  what- 
ever sens*'  it  would  have  ereat4'(l  a  monopoly,  the  present  char- 
ter does.  It  wouhi  have  been  a  large  one,  but  the  act  of 
Congress  makes  no  (iiscriniiiiation  according  to  size.  Size  has 
n(»tliing  to  do  with  the  matter.  A  monopoly  of  "any  part"  of 
commerce  among  thi*  states  is  uiil.iwful.  'Phc  supposed  com- 
])iiny  would  have  owned  lines  that  might  have  been  competing; 
probably  the  present  one  does.     But  the  act  of  Congress  will 
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not  be  construed  to  mean  llic  univcrs.il  diHintegratioii  of  society 
into  single  men.  eacli  at  war  with  all  Ihe  rest,  or  even  the 
prevention  of  all   further  eonil)inations  for  a  eommon  end. 

There  is  a  natural  feeling  that  somehow  or  other  the  statute 
meant  to  strike  at  eomhinations  great  enough  to  cause  just 
anxiety  on  the  part  of  those  who  love  their  country  more  than 
money,  while  it  viewed  such  little  ones  as  I  have  supposed  with 
just  indifference.  This  notion,  it  may  be  said,  somehow  breathes 
from  the  pores  of  the  act,  although  it  seems  to  be  contradicted 
in  every  way  by  the  words  in  detail.  And  it  has  occurrcfl  to 
me  that  it  might  be  that  when  a  combination  reached  a  certain 
size  it  might  have  attributed  to  it  more  of  the  chai'acter  of  a 
monopoly  merely  by  virtue  of  its  size  than  would  be  attributed 
to  a  smaller  one.  T  am  quite  clear  that  it  is  only  in  connection 
with  monopolies  that  size  could  play  any  part.  But  my  answer 
has  been  indicated  already.  In  the  first  place,  size,  in  the  case 
of  railroads,  is  an  inevitable  incident;  and  if  it  were  an  objec- 
tion under  the  act,  the  Great  Northern  and  the  Northern  Pacific 
already  were  too  great  and  encountered  the  law.  In  the  next 
place,  in  the  case  of  railroads  it  is  evident  that  the  size  of  the 
combination  is  reached  for  other  ends  than  those  which  would 
make  them  monopolies.  The  combinations  are  not  formed  for 
the  purpose  of  excluding  others  from  the  field.  Finally,  even  a 
small  railroad  will  have  the  same  tendency  to  exclude  others 
from  its  narrow  area  that  great  ones  have  to  exclude  others 
from  the  greater  one,  and  the  statute  attacks  the  small  monop- 
olies as  well  as  the  great.  The  very  words  of  the  act  make  such 
a  distinction  impossible  in  this  case,  and  it  has  not  been  at- 
tempted in  express  terms. 

If  the  charter  which  I  have  imagined  above  would  have  been 
good  notwithstanding  the  monopoly,  in  a  popular  sense,  which 
it  created,  one  next  is  led  to  ask  whether  and  why  a  combina- 
tion or  consolidation  of  existing  roads,  although  in  actual  com- 
petition, into  one  company  of  exactly  the  same  powers  and 
extent,  would  be  any  more  obnoxious  to  the  law.  Although  it 
was  decided  in  Louisville  &  N.  R.  Co.  v.  Kentucky,  161  U.  S. 
677,  701,  40  L.  ed.  849,  859,  that  since  the  statute,  as  before,  the 
states  have  the  power  to  regulate  the  matter,  it  was  said,  in  the 
argument,  that  such  a  consolidation  would  be  unlawful,  and  it 
seems  to  me  that  the  Attorney  General  was  compelled  to  say  so 
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in  order  to  inaiiitaiii  his  cnso.  I'.ut  I  tliiiiU  tliat  lo/^ic  would  not 
1ft  liiui  .sto|)  thcri'.  or  short  of  dcuyiiij;  the  j)owcr  of  a  state  at 
tht>  present  time  to  aiithori/.e  one  eonipaiiy  to  construct  and 
own  two  parallel  lines  that  niif^ht  compete.  The  Mioiu)poly 
would  he  the  same  as  if  the  roads  were  eonsolidatetl  after  they 
had  hegun  to  compete;  and  it  is  on  the  footing  of  monopoly 
that  1  now  am  suj>posing  the  objection  made.  But  to  meet  the 
ohjection  to  the  prevention  of  eoni|»etition  at  tlic  same  time,  I 
will  supjiose  tlmt  three  parties  apply  to  a  state  for  eliarters; 
one  for  each  of  twt)  new  and  possibly  competing  lines  respec- 
tively, and  one  for  both  of  these  lines,  aiul  that  the  charter  is 
granted  to  the  last.  I  think  that  cliarter  would  be  good,  and  I 
think  the  whole  arirumcnt  to  the  contrary  rests  on  a  popular 
instead  of  an  accurate  and  legal  conception  of  what  the  word 
"monopolize"  in  the  statute  means.  I  repeat,  that  in  my 
opinion  there  is  no  attempt  to  monopolize,  and  what,  as  1  have 
said,  in  my  judgment  amounts  to  the  same  thing,  that  there  is 
no  combination  in  restraint  of  trade  until  something  is  done 
with  the  intent  to  exclude  strangers  to  the  combination  from 
competing  with  it  in  some  part  of  the  business  which  it  car- 
ries on. 

Unless  I  am  entirely  wrong  in  my  understanding  of  what  a 
"combination  iji  restraint  of  traile"  means,  then  the  same 
monopoly  may  be  attempted  and  ctTected  by  an  individual,  and 
is  made  ecpially  illegal  in  that  case  by  §  2.  Hut  I  do  not  <'xpeet 
to  hear  it  maintained  that  Mr.  l\Iorgan  coidd  be  si'ut  to  prison 
for  buying  as  many  shares  as  he  liked  of  the  (ircat  Northern 
and  the  Northern  Pacific,  even  if  he  bought  them  both  at  tli(> 
same  time  and  got  more  than  half  the  stock  of  each  road. 
.  There  is  miu-h  that  was  mentioned  in  argument  which  1  pass 
by.  I'ut  in  view  of  the  great  importance  attached  by  both  sides 
to  the  sui)i)osed  attempt  to  suppress  competition,  1  must  say  a 
word  more  about  that.  1  said  at  the  outset  that  1  should  as- 
sume, and  I  do  assume,  that  one  purpose  of  the  purchase  was 
to  sui)press  competition  between  the  two  roads.  I  apjjreciate 
the  force  of  the  argument  that  there  are  independent  stock- 
holders in  each;  that  it  carujot  be  presumed  tli;it  the  r«*spective 
bf)ards  of  directors  will  propose  any  illegal  act  ;  that  if  they 
hliould  they  coidd  be  restrained,  and  that  all  that  has  been  done 
as  yet  is  too  remote  from  the  illegal  result  to  be  classed  even 
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as  jui  attoiupt.  Not  every  aet  done  in  furtherance  of  an  unlaw- 
ful end  is  an  attempt  or  contrary  to  the  law.  There  must  be  a 
certain  nciriiess  to  the  i-esult.  It  is  a  (|uestion  of  proximity  and 
degree.  Com.  v.  J'easlee,  177  Mass.  267,  272,  f)!)  X.  E.  55.  So, 
as  I  have  said,  is  the  amenability  of  acts  in  furtherance  of 
interference  with  eunimerce  among  the  states  to  legislation  by 
Con<xress.  So,  aecoi-din*^  to  the  intimation  of  this  court,  is  the 
question  of  liability  under  the  present  statute.  Hopkins  v. 
United  States,  171  U.  S.  578,  43  L.  ed.  290;  Anderson  v.  Unit.'d 
States,  171  U.  S.  604,  43  L.  ed.  300.  But  I  assume  further,  for 
the  purposes  of  discussion,  that  what  has  been  done  is  near 
enough  to  the  result  to  fall  under  the  law,  if  the  law  prohibits 
that  result,  although  that  assumption  very  nearly,  if  not  (juite, 
contradicts  the  decision  in  United  States  v.  E.  C.  Knight  Co. 
156  U.  S.  1,  39  L.  ed.  325.  But  I  say  that  the  law  does  not 
prohibit  the  result.  If  it  does  it  must  be  because  there  is  some 
further  meaning  than  I  have  yet  discovered  in  the  words  "com- 
binations in  restraint  of  trade."  I  think  that  I  have  exhausted 
the  meaning  of  those  words  in  what  I  already  have  said.  But 
they  certainly  do  not  reciuire  all  existing  competitions  to  be 
kept  on  foot,  and,  on  the  principle  of  the  Trans-Missouri  Freight 
Associatiou's  Case,  invalidate  the  continuance  of  old  contracts 
by  which  former  competitors  united  in  the  past. 

A  partnership  is  not  a  contract  or  combination  in  restraint  of 
trade  between  the  j)artners  unless  the  well  known  words  are  to 
be  given  a  new  meaning,  invented  for  the  purposes  of  this  act. 
It  is  true  that  the  suppression  of  competition  was  referred  to 
in  United  States  v.  Trans-Missouri  Freight  Asso.,  166  U.  S. 
290,  41  L.  ed.  1007,  but,  as  I  have  said,  that  was  in  connection 
with  a  contract  Avith  a  stranger  to  the  defendant's  business, — 
a  true  contract  in  restraint  of  trade.  To  suppress  competition 
in  that  way  is  one  thing;  to  suppress  it  by  fusion  is  another. 
The  law,  I  repeat,  says  nothing  about  competition,  and  only 
prevents  its  suppression  by  contracts  or  combinations  in  re- 
straint of  trade,  and  such  contracts  or  combinations  derive 
their  character  as  restraining  trade  from  other  features  than 
the  suppression  of  competition  alone.  To  see  whether  I  am 
wrong,  the  illustrations  put  in  the  argument  are  of  use.  If  I 
am,  then  a  partnership  between  two  stage  drivers  who  had 
been  competitors  in  driving  across  a  state  line,  or  two  mer- 
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chants  oiu'c  rii^»ag('(l  in  rival  i-oninuTcr  anioiij;  the  states, 
wlu-tluT  made  at'fci-  or  Itcfdrr  the  act,  if  now  contiinu'il.  is  a 
crimt'.  l'\)r,  a^^ain  I  rc{>cat,  if  tlic  r«'st  raiiit  <mi  the  freedom  of 
the  nienihers  of  a  coiiil)inati()n,  caiisi'(i  by  their  enterinj;  into 
partnership,  is  a  restraint  of  trade,  every  such  eonil)inati()n,  as 
w«'ll  the  small  as  tin*  Rreat,  is  within  the  act. 

In  view  of  my  interpretation  of  the  statute  I  do  not  ^o 
further  into  the  question  of  the  power  of  Conjjrress.  That  iias 
been  dealt  with  hy  my  brother  White  and  1  concur,  in  the 
main,  with  his  views.  1  am  happy  to  know  that  only  a  minority 
of  my  brethren  ado|»t  an  interpretation  of  tlie  law  which,  in 
my  opinion,  would  make  eteiiial  the  Ixllnin  omininn  contra 
(0)W(  s  anil  disintef.jrate  society  so  far  as  it  coidd  into  individual 
atoms.  If  that  were  its  intent  I  should  regard  calling  such  a 
law  a  regulation  of  commerce  as  a  mere  pretense.  It  would  be 
an  attempt  to  reeonstruet  society.  I  am  not  concerned  with  the 
wisdom  of  such  an  attempt,  but  I  believe  that  Congress  wa.s  not 
intrusted  by  the  Constitution  with  the  power  to  make  it,  and 
I  am  deeply  persuaded  that  it  has  not  tried. 

1  am  authorized  to  say  that  the  Chief  Ju.stice,  Mr.  Justice 
White,  and  Mr.  Justice  Peckham,  concur  in  this  dissent. 
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ST.   LOUIS 

(Supreme  Court  of  United  States.  1!)12.    224  U.  S.  :}8:{.)''* 

I^TR.  JUSTICE  LURTON  delivered  the  opinion  of  the  court: 

The  United  States  filed  this  bill  to  enforce  the  provisions  of 

the  Sherman  act  of  July  2,  181)0,  chap.  647,  26  Stat,  at  L.  209, 

U.  S.  Comp.  Stat.  1!>01,  p.  :i20(),  against  thirty-eight  corporate 

and  individual  defendants  named  in  the  margin,'^'  as  a  com- 

Ig — Oiily  tiio  o|iiiiioii  of  the  court  p.-iiiy;     tlio     St     Ivoui.s     Morchantij' 

13  K"pn-  liritljfo     Compiuiy;      the      .Misaouri, 

18a — The  Torminul  It:iilro:i.|  Ahho  Khiis.-ih  &  T.'xii.s  Hnilway  ('omi).nny; 

riiition   of  St.    Ix)iii»;    tho   St.    Ix)iiiH  tJio  St.  liOuiH  &  Sun  FnuiciHro  Hnil- 

MrrrhantN'    HritlK«    TrrmimU    K.iil  way  Company;  tho  Chnatro  &  Alton 

way    ('onifiany;    tho    \Vijj>(in«    I't-rry  Kailw.'iy  Company;   the   Maltinioro  & 

Company;  tho  Ht.  Louis  liridgo  Com  Uhio    SouthwesU'rn    lijiilroad    Com- 
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bination  in  restraint  ol"  iiilcrstate  commerce!  and  iin  a  monopoly 
forbiddt-n  by  that  law.  'I'lic  cansc  was  heard  by  the  four  cir- 
cuit judf,'es,  who,  bcinj^  e(|ually  divided  in  judgiiicMt,  dismissed 
the  bill,  without  filing'  an  opinion,  l-'ioni  this  decree  the  United 
States  has  appealed. 

The  principal  defendant  is  the  Terniina!  Railroad  Association 
of  St.  Louis,  hereinafter  designated  as  the  terminal  company. 
It  is  a  corporation  of  the  state  of  Missouri,  and  was  orfjani/.ed 
under  an  agreement  made  in  1889  between  Mr.  Jay  Gould  and 
a  number  of  the  defendant  railroad  companies  for  the  express 
purpose  of  aeijuiring  the  properties  of  several  independent 
terminal  companies  at  St.  Louis,  with  a  view  to  combining  and 
operating  them  as  a  unitary  system. 

The  terminal  properties  first  ac(piired  and  combined  into  one 
system  by  the  terminal  company  comprised  the  following:  The 
Union  Railway  &  Transit  Company  of  St.  Louis  and  East  St. 
Louis;  the  Terminal  Railroad  of  St.  Louis  and  P]ast  St.  Louis; 
the  Union  Depot  Company  of  St.  Louis;  the  St.  Louis  Bridge 
Company;  and  the  Tunnel  Railroad  of  St.  Louis.  These  prop- 
erties included  the  great  union  station,  the  only  existing  rail- 
road bridge, — the  Eads  or  St.  Louis  bridge, — and  every  con- 
necting or  terminal  company  by  means  of  which  that  bridge 
could  be  used  by  railroads  terminating  on  either  side  of  the 
river.  For  a  time  this  combination  was  operated  in  competition 
with  the  terminal  system  of  the  Wiggins  Ferry  Company,  and 
upon  the  completion  of  the  Merchants'  bridge,  in  competition 
with  it,  and  a  system  of  terminals  Avhich  were  organized  in 
connection  with  it.    The  Wiggins  Ferry  Company  had  for  many 

pany;  the  Illinois  Central  Railroad  Rook  Islajid  &  Pacific  Railway  Com- 
Comi)any;  the  St.  Louis,  Iron  Moun-  pany;  the  Missouri  Pacific  Railway 
tain  &  youthern  Railway  Company;  Company;  the  Central  Trust  Com- 
the  Chicafjo,  Burlington  &  Quincy  pany  of  New  York;  A.  A.  Allen,  S. 
Railway  Company;  the  St.  Louis,  M.  Felton,  A.  J.  Davidson,  W.  M. 
Vandalia  &  Terre  Haute  Railroad  Green.  .T.  T.  Ilarahan,  C.  S.  Clarke, 
Company;  the  Wabash  Railroad  H.  Miller,  Benjamin  McKean,  Jo- 
Company;  the  Cleveland,  Cincinnati,  scph  Ramsey,  George  E.  Evans,  C. 
Chicago  &  St.  Louis  Railway  Com-  E.  Schaff,  T.  C.  Powell,  J.  F.  Stev- 
jiany;  the  Louisville  &  Nashville  ens,  A.  G.  Cochran,  W.  S.  McCfaes- 
Railroad  Company;  the  Southern  ney,  Julius  Walsh,  V.  W.  Fisher  and 
Railway     Company;      the     Chicago,  S.  D.  Webster. 
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yours  oporntod  <'ar  traiisf.  r  lioats  liy  means  of  wliiili  cars  were 
transft'rn'jl  hrtwiM-n  St.  Louis  and  Hast  St.  Louis. 

Upon  each  side  of  tlio  rivor  it  owiu'd  cxtt'iisivo  railway  tcr- 
minnl  fiu-ilitics,  with  wliidi  iMinntction  was  muiiitaintMl  with  the 
many  railroads  terminal inj?  on  the  west  and  east  sides  of  the 
rivers,  which  gave  such  roads  connection  with  each  other,  a8 
well  as  access  to  many  of  the  industrial  and  business  districts 
on  each  side.  In  ISDO  a  third  terminal  system  was  opened  up 
by  the  completion  of  a  second  railroad  bridge  over  the  Mi.ssi.s- 
sippi  river  at  St.  Louis,  known  as  the  Merchants'  bridge.  This 
was  a  railroad  toll  bridge,  open  to  every  railroad  upon  e(|ual 
terms.  That  it  might  forever  maintain  the  potentiality  of 
competition  lus  a  railroad  bridge,  the  act  of  Congress  authoriz- 
ing its  construction  provided  that  no  stockholders  in  any  other 
railway  bridge  company  should  become  a  stockholder  therein. 
Hut  as  this  was  a  mere  bridge  company,  it  was  essential  that 
railrwid  companies  desiring  to  use  it  should  have  railway  con- 
nections with  it  on  each  side  of  the  river.  For  this  purpose  two 
or  more  railway  companies  were  organized  and  lines  of  railway 
were  constructed  connecting  each  end  of  the  Merchants'  bridge 
with  various  railroad  systems  terminating  on  either  side  of  the 
river.  The  Merchants'  bridge  and  its  allied  terminals  were 
thereby  able  to  afford  many,  if  not  all,  of  the  railroads  coming 
into  St.  Louis,  access  to  the  business  districts  on  both  sides  of 
the  river,  and  connection  with  each  other. 

Thus,  for  a  time,  there  exi.sted  three  independent  methods  by 
which  connection  was  maintained  between  railroads  terminat- 
ing on  either  side  of  the  river  at  St.  Louis:  First,  the  original 
Wiggins  Ferry  Company,  and  its  railway  terminal  connections; 
second,  the  Eads  Railroad  bridge  and  the  several  terminal  com- 
panies by  means  of  which  railroads  terminating  at  St.  Louis 
were  able  to  u.se  that  bridge,  and  connect  with  one  another, 
constituting  the  system  controlled  by  the  terminal  company; 
and,  third,  the  Merchants'  bridge  and  terminal  facilities  owned 
and  operated  by  companies  in  connection  tln-rewith. 

This  residted  in  sonu'  eases  in  an  unnecessary  duplication  of 
facilities,  l)ut  it  at  lea.st  gave  to  carriers  and  ship|)ers  some 
choice,  a  condition  which,  if  it  does  not  lead  to  competition  in 
charges,  docs  insure  competition  in  service.  Important  as  were 
the  considf-rations  mentioned,   their   indciiendencc   of  one  an- 
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other  served  to  keep  open  llic  nicms  lor  tin-  critrancc  of  mw 
lilies  to  the  eity,  and  was  an  obstacle  to  unitt-d  opposition  I'l-om 
existing  lines.  The  inij)orlan('e  of  this  will  l)e  more  clearly 
seen  wlien  we  come  to  eonsidei-  Ihe  topo}j:raj)liical  conditions  of 
the  situation. 

That  the  j)roni()tei\s  of  the  lerniinal  company  designed  to 
obtain  the  eontrol  of  every  feasible  means  of  laili-oad  access  to 
St.  Louis,  or  means  of  connecting  the  lines  of  railway  entering 
on  oi)posite  sides  of  the  river,  is  manifested  by  the  declarations 
of  the  original  agreenu-nl,  as  well  as  by  the  successive  steps 
which  followed.  Thus,  the  j)roviso  in  the  act  of  Congress 
authorizing  the  construction  of  the  Merchants'  bridge,  which 
forbade  the  ownership  of  its  stock,  by  any  other  bridge  com- 
pany or  stockholder  in  any  such  eomj)any,  was  eliminated  by 
an  act  of  Congress,  and  shortly  thereafter  the  terminal  com- 
pany obtained  stock  control  of  the  Merchants'  Bridge  Com- 
pany, and  of  its  related  terminal  companies,  and  likewise  a 
lease. 

The  Wiggins  Ferry  Company  owned  the  river  front  on  the 
Illinois  shore  opposite  St.  Louis  for  a  distance  of  several  miles. 
It  had  on  that  side  and  on  its  own  property,  .switching  yards 
and  other  terminal  facilities.  From  these  yards  extended  lines 
of  rails  which  connected  with  its  car  transfer  boats  and  with 
the  termini  of  railroads  on  the  Illinois  side.  On  the  St.  Louis 
side  of  the  river  it  had  like  facilities  by  which  it  was  in  con- 
nection with  raihvay  lines  terminating  on  that  side.  That 
company  was  consequently  able  to  interchange  traffic  between 
the  systems  on  opposite  sides  of  the  river,  and  to  serve  many 
industries.  In  1892  the  Rock  Island  Railroad  Company  en- 
deavored to  obtain  an  independent  entrance  to  the  city.  For 
this  purpose  it  sought  to  acquire  the  facilities  o%vned  by  the 
Wiggins  Ferry  Company  by  securing  a  control  of  its  capital 
stock.  This  was  not  deemed  desirable  by  the  railroad  com- 
p<inies  which  jointly  owned  the  terminal  company's  facilities, 
and  to  prevent  this  acquisition  effort  was  made  to  secure  con- 
trol of  the  stock.  The  competition  was  fierce  and  the  market 
price  of  the  shares  pushed  to  an  abnormal  price.  The  final 
result  being  in  doubt,  an  agreement  was  reached  by  which  the 
Rock  Island  Company  was  admitted  to  joint  ownership  with 
the  other  proprietary  companies  in  all  of  the  tenninal  prnj)er- 
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ties  wliitli  Wen-  oporatod  by  the  tirmiiial  company,  or  which 
should  br  at'ipiirrd  hy  it.  The  sliarc.s  in  the  frrry  coiiiiiaiiy 
bought  by  thi-  Ivock  Island  wtro  transferred  to  the  terminal 
company  at  cost,  and  weie  paid  fur  by  tb.at  e()iii|)any.  These 
shares,  united  with  those  which  had  been  ae(|uired  by  the 
terminal  company,  eiudded  the  latter  to  absorb  the  properties 
of  the  ferry  company,  and  tlius  the  three  indijtcndent  termiiuil 
syslcms  were  combined   into  a  single  system. 

We  come,  then,  to  the  (juestion  ui)on  whieli  the  case  must 
turn:  Has  the  uniticatioii  of  substantially  every  terminal  facil- 
ity by  which  the  traflic  of  St.  Louis  is  served  resulted  in  a 
combination  which  is  iu  restraint  of  trade  within  the  meaning 
and  purpose  of  the  anti-trust  act? 

It  is  not  contended  that  the  unification  of  the  terminal  facili- 
ties of  a  great  city  where  many  railroad  systems  center  is, 
under  all  circumstances  and  conditions,  a  combination  in 
restraint  of  trade  or  commerce.  Whether  it  is  a  facility  in  aid 
of  interstate  commerce  or  an  unreasonable  i-estraint,  forbidden 
by  tiie  act  of  Congress,  as  construed  and  applied  by  this  court 
in  the  eases  of  Standard  Oil  Co.  v.  United  States.  221  U.  S.  1, 
55  L.  ed.  619,  ;U  L.  K.  A.  (N.  S.)  8U,  and  United  States  v. 
American  Tobacco  Co.,  221  U.  S.  106,  55  L.  ed.  663.  will  depend 
upon  the  intent  to  be  inferred  from  the  extent  of  the  control 
thereby  secured  over  instrumentalities  whiidi  such  commerce  is 
under  compulsion  to  use,  the  method  by  which  such  control  has 
been  brought  about,  antl  the  manner  in  which,  that  control  has 
been  exerted. 

The  couKe(|uence8  to  interstate  commerce  of  this  combination 
cannot  be  appreciated  without  a  consideration  of  natural  con- 
ditions greatly  atTecting  the  railroad  situation  at  St.  Louis, 
Tliough  twenty-four  lines  of  railway  converge  at  St.  Louis,  not 
one  of  them  passes  through.  About  one  half  of  these  lines  have 
their  termini  on  the  Illinois  side  of  the  river.  The  otlu-rs, 
coming  from  the  west  and  north,  have  their  termini  either  in 
the  city  or  on  it.s  nortlwrn  edge.  To  the  river  the  city  owes  ita 
origin,  and  for  a  century  and  more  its  river  commerce  was 
predominant.  It  is  now  the  great  obstatde  to  coiniection  be- 
tween the  termini  of  lines  on  opposite  sides  of  the  river  and 
any  entry  into  the  city  by  eastern  lines.  The  cost  of  construc- 
tion and  maintenance  <»f  railroad  britlges  over  so  great  a  river 
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makes  it  iiiij>j"act  icalilc  lor  cvcrv  road  dcsirint^  to  t'litt-r  or  pass 
throii^'li  the  city  to  have  its  own  hridf^'c  'I'lif  obvious  solution 
is  the  iiiaiiitcnancc  of  toll  liridf^'t's  open  to  the  use  of  any  and  all 
lines,  up<tn  identical  tei-ins.  And  so  the  coniiricrcial  intci't'sts  of 
St.  Louis  souf,'ht  to  solve  the  <|Uestion,  the  system  of  car  ferry 
transfer  being  inachMpiate  to  tiie  growing  demands  (jf  an  ever- 
increasing  poi)ulation.  The  liisi  bridge,  called  the  Eads  bridge, 
was,  and  is,  a  toll  bridge.  Any  carrier  may  use  it  on  e(|ual 
terms.  I>ut  to  use  it  there  must  be  access  over  rails  connecting 
the  bridge  and  the  railway.  On  the  St.  Louis  side  tlie  bridge 
terminates  at  the  foot  of  the  great  hills  u|)on  which  the  city  is 
built;  on  the  Illinois  side  it  ends  in  the  low  and  wide  valley  of 
the  ^lississippi.  This  condition  resulted  in  the  organization  of 
independent  companies  which  undertook  to  connect  the  bridge 
on  each  side  with  the  various  railroad  termini.  On  the  Missouri 
side  it  was  necessary  to  tunnel  the  hills,  that  the  valley  of  Mill 
creek  might  be  reached,  where  the  roads  from  the  west  had 
their  termini.  Thus,  though  the  bridge  might  be  used  by  all 
upon  etjual  terms,  it  was  accessible  only  by  means  of  the  several 
terminal  companies  operating  lines  connecting  it  with  the  rail- 
road termini. 

This  brought  about  a  condition  which  led  to  the  construction 
of  the  second  bridge,  the  Merchants'  bridge.  This,  too,  was, 
and  is,  a  toll  bridge,  and  may  be  u.sed  by  all  upon  e(iual  terms. 
To  prevent  its  control  by  the  Eads  Bridge  Company,  it  was 
carefully  provided  that  no  stockholder  in  any  other  bridge 
company  should  own  its  shares.  But  this  Merchants'  bridge, 
like  the  Eads  bridge,  had  no  rail  connections  with  any  of  the 
existing  railroad  systems,  and  these  facilities,  as  in  the  case 
of  the  Eads  bridge,  were  supplied  by  a  number  of  independent 
railway  companies  who  undertook  to  fill  in  the  gaps  between 
the  bridge  ends  and  the  termini  of  railroads  on  both  sides  of 
the  river.  It  must  be  also  observed  that  these  terminal  com- 
panies were  in  many  instances  so  supplied  with  switch  connec- 
tions as  not  only  to  connect  with  the  bridge,  but  also  served  to 
connect  such  roads  with  each  other  and  with  the  industries 
along  their  lines.  Now,  it  is  evident  that  these  lines  connecting 
railroad  termini  with  the  railroad  bridges  dominated  the  situa- 
tion. They  stood,  a.s  it  were,  just  outside  the  gateway,  and 
none  could  enter,  though   the   gate  stood   open,   who   did  not 
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comply  with  tlu'ir  tcniis.  The  t()p()Ki'fiI»lii<';iI  sitii.itioii  luuking 
access  \o  tlu-  city  ditliciilt  i\{us  not  cud  with  the  river.  Th«' 
city  lies  upon  a  j;r<Mip  of  ^'rcat  liills  which  hii(^  the  river  closely 
and  rapidly  reeede  to  the  west.  These  hills  aic  penetrated  on 
the  wt'st  l»y  the  narrow  valhy  of  Mill  creek,  which  crosses  the 
city  ahont  its  center.  Railways  coniin}.^  from  the  west  use  thi.s 
valley,  hut  its  facilities  are  very  restricted  and  now  (juitc  occu- 
pied. Noi-th  of  the  city  the  hills  drop  hack  from  tlic  river 
f:radually.  and  there  exists  a  valley  formed  hy  the  Mississippi 
and  Missouri  rivers.  Railroads  coming;  from  the  north  on  the 
west  side  of  the  river  come  by  this  valley.  As  wo  have  stated 
before,  the  valley  of  the  Mississippi  at  St.  Louis  is  on  the  Illi- 
nois side  of  the  river.  Railroads  coming  from  the  east,  north- 
east, and  southeast  have  their  termini  in  that  valley.  As  a 
consetpience,  there  have  grown  up  numerous  cities  and  towns 
of  some  conseciucnce  as  manufacturing  places,  the  chief  of 
which  is  East  St.  Louis. 

The  result  of  the  geographical  and  topograpliical  situation 
is  that  it  is,  as  a  practical  matter,  impossible  for  any  railroad 
company  to  pass  through,  or  even  enter  St.  Jjouis,  so  as  to  be 
within  reach  of  its  industries  or  commerce,  without  using  the 
facilities  entirely  controlled  by  the  terminal  company.  The 
averment  of  the  bill  that  the  railroad  companies,  here  defend- 
ants, being  the  sole  stockholders  of  the  terminal  company,  as 
we  shall  later  see,  compel  all  other  railroad  comj)anii'S  con- 
verging at  St.  Louis  to  use  the  facilities  owned  and  operated 
by  the  terminal  comj)any,  is  therefore  borne  out  by  the  facts 
of  the  situation.  Xor  is  this  etVect  denied;  for  the  learned 
counsel  representing  the  proprietary  companies,  as  well  as  the 
terminal  company,  say  in  their  filed  brief:  "There  indeed  is 
compulsion,  but  it  is  itdierent  in  the  situation.  The  other 
companies  use  the  terminal  properties  because  it  is  not  pos- 
sible to  ac*|uirc  ade(piate  facilities  for  themselves.  The  cost 
to  any  one  company  is  prohibitive."  Obviously,  this  was  not 
true  before  the  consolidation  of  the  systems  of  the  Wiggins 
Ferry  Company  and  the  .Meichants'  Bridge  Company  with  the 
system  theretofore  controlled  by  the  terminal  company.  That 
the  nonproprietary  companies  might  have  been  compelled  to 
use  the  instrumentalities  of  one  or  the  other  of  the  three  sys- 
tems then  available,  and  that  the   advantages  secured  might 
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not  have  been  so  great  as  those  offered  by  the  uiiifiod  system 
now  operated  by  the  terminal  conii)any,  must  be  admitted. 
Hut  that  there  existed  before  the  three  terminal  systems  were 
combined  a  considerable  measure  of  competition  U>v  flu'  busi- 
ness of  the  othci'  companies,  and  a  larger  power  of  competi- 
tion, is  uiidiiiiabic.  That  the  fourteen  i^roprietary  comi)anie8 
did  not  then  have  the  power  they  now  have  to  exclude  either 
existing  roads  not  in  the  combination,  or  new  companies,  from 
acquiring  an  independent  entrance  into  the  city,  is  also  indis- 
putable. The  independent  existence  of  these  three  terminal 
systems  was  therefore  a  menace  to  complete  domination,  as 
keeping  open  the  way  for  greater  competition.  Only  by  their 
absorption  or  some  equivalent  arrangement  was  it  possible 
to  exclude  from  independent  entrance  the  Rock  Island  Com- 
pany, or  any  other  company  which  might  desire  its  own  ter- 
minals. To  close  the  door  to  competition,  large  sums  were 
expended  to  acquire  stock  control.  For  this  purpose  the  obli- 
gations of  the  absorbed  companies  were  assumed  and  new 
funds  obtained  by  mortgages  upon  the  unified  system. 

The  physical  conditions  which  compel  the  use  of  the  com- 
bined S3'stem  by  every  road  which  desires  to  cross  the  river, 
either  to  serve  the  commerce  of  the  city  or  to  connect  with 
lines  separated  by  the  river,  is  the  factor  which  gives  greatest 
color  to  the  unlawfulness  of  the  combination  as  now  controlled 
and  operated.  If  the  terminal  company  was  in  law  and  fact 
tlie  agent  of  all,  the  mere  unification  which  has  occurred  would 
take  on  quite  a  different  aspect.  It  becomes,  therefore,  of  the 
utmost  importance  to  know  the  character  and  purpose  of  the 
corporation  which  has  combined  all  of  the  terminal  instrumen- 
talities upon  which  the  commerce  of  a  great  city  and  gateway 
between  the  East  and  West  must  depend.  The  fact  that  the 
terminal  company  is  not  an  independent  corporation  at  all  is 
of  the  utmost  significance.  There  are  twenty-four  railroads 
converging  at  St.  Louis.  The  relation  of  the  terminal  com- 
pany is  not  one  of  impartiality  to  each  of  them.  It  was  organ- 
ized in  1889,  at  the  instance  of  six  of  these  railroad  companies, 
for  the  purpose  of  acquiring  all  existing  terminal  instrumen- 
talities for  the  benefit  of  the  combination,  and  such  other  com- 
panies as  they  might  thereafter  admit  to  joint  ownership  by 
unanimous  consent,   and  upon  a  consideration   to   be  agreed 
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upon.  I'rom  tiim'  to  tinu'  oHut  coiiipjiiiics  cainc  to  an  agroe- 
iiu'ut  with  the  oritriual  propriftors  until,  at  the  time  this  bill 
was  tiled,  tho  properties  iiiiilietl  were  held  t'di-  tin'  joint  usi-  of 
the  fourteen  eonipanies  made  defendants.  In  tin-  contraet  of 
ISSD,  above  refi-rrcd  to,  tin-  purpo.st'  of  aeipiiring  the  first 
terminals  eond)ined  is  deelan-d  to  be,  "that  said  properties 
may  be  held  in  perpetuity  as  a  unit,  and  developed  and  im- 
proved in  the  interest  of  the  j)roprietary  eompanies,  for  the 
purpose  of  furnishing  ade(juate  terminal  faeilities  in  St.  Louis 
and  East  St.  Louis."  This  purpose  was  carried  out  by  the 
eonveyauce  to  "each  of  the  jiroprietary  eomj)anies  .  .  .  for- 
ever, a  right  of  joint  use  with  eaeh  other  and  such  other  com- 
panies as  may  be  admitted  as  jiroprietary  lines  to  joint  use 
tiiereof,  of  all  said  tcnuinal  properties  .  .  .  now  held  or  that 
may  be  hereafter  aecjuired  in  St.  Louis  and  East  St.  Louis, 
...  it  being  understood  that  the  right  heri'in  granted  to  eaeh 
j)roprietary  eonipany  is  not  transferable  to  any  extent  what- 
ever, but  is  to  remain  as  an  ai)i)urtenant  to  the  railroail  now 
owned  by  eax^h  proprietary  company." 

That  these  facilities  were  not  to  be  acquired  for  the  benefit 
of  any  railroad  company  which  might  desire  a  joint  use  there- 
of was  made  plain  by  a  provision  in  the  contract  referred  to, 
which  stipulat^'d  that  other  railroad  companies  not  named 
therein  as  proprietary  companies  might  only  be  admitted  "to 
joint  use  of  said  terminal  system  on  unanimous  consent,  but 
not  otherwise,  of  the  directors  of  the  first  party,  and  on  pay- 
ment of  such  a  consideration  as  tluy  may  determine,  and  on 
.signing  this  agreement,"  etc.  Inasmuch  as  the  directors  of 
the  terminal  company  consisted  of  one  re])resentative  of  each 
of  the  proprietary  companies,  selected  by  itself,  it  is  plain  that 
each  of  said  companies  had  and  still  has  a  vi-to  upon  any  joint 
use  or  contr(jl  of  terminals  by  any  nonproprietary  company. 

liy  that  and  the  supplemental  agreement  of  December,  1902, 
the  ferry  company  and  the  Merchants'  Bridge  Company  having 
then  been  absorbeil,  the  i)roprietary  companies  prescribe  that 
tlie  charges  of  the  company  shall  be  so  adjusted  as  to  produce 
no  more  reveruie  than  shall  (M|ual  the  fixed  charges,  opcratitig 
and  maintenance  expenses.  Deficiencies  for  those  purj)oses  the 
proprietary  companies  guarantee  to  make  good,  though  sucli 
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])<iyiiit'iifs  ;ii-i'  lo  br  iTiiiihiirscd  hy  ail  increase  in  cliar^^'es  if 
necessary. 

"We  fail  to  lind  in  eillier  of  llie  eonliacts  referred  to  any 
provision  abrogating  tlie  rei|nireinent  of  unanimous  consent  to 
the  admission  of  other  coiiipanics  to  the  ownership  of  the 
terminal  company,  thoujrh  counsel  say  that  no  such  company 
will  now  find  itself  excluded  from  joint  use  or  ownership  upon 
application.  That  other  companies  are  permitted  to  use  the 
facilities  of  the  terminal  company  upon  paying  the  same 
charges  jiaid  by  the  proprietary  companies  seems  to  be  con- 
ceded. Hut  there  is  no  provision  by  which  any  such  privilege 
is  accorded. 

By  still  another  clause  in  the  agreement  the  proprietary  com- 
panies obligate  themselves  to  forever  use  the  facilities  of  the 
terminal  company  for  all  business  destined  to  cross  the  river. 
This  would  seem  to  guarantee  against  any  competitive  system, 
since  the  companies  to  the  agreement  now  control  about  one- 
third  of  the  railroad  mileage  of  the  United  States. 

In  acquiring  these  properties  the  terminal  company  has  as- 
sumed mortgage  and  stock  dividend  obligations  of  the  con- 
stituent companies  aggregating  about  twenty-five  million  dol- 
lars. It  has  executed  its  own  mortgage  upon  all  of  its  prop- 
erty to  secure  an  issue  of  fifty  million  dollars  of  bonds,  of 
which  twenty  million  dollars  worth  have  been  sold,  and  the 
proceeds  used  in  construction  or  in  paying  for  the  properties 
acquired.  It  has  thus  about  forty-five  million  dollars  of  mort- 
gage or  fixed  charges  or  liabilities.  The  company  has  an  au- 
thorized capital  stock  of  fifty  million  dollars.  Of  this  about 
twenty-eight  million  dollars  have  been  issued  in  er|ual  pro- 
portions to  the  several  owning  railroad  companies.  No  divi- 
dends have  ever  been  paid,  and  the  company  disclaims  any 
purpose  to  pay  dividends.  We  fail  to  find  any  obligation  by 
which  they  may  be  prevented  from  paying  dividends  upon  the 
stock  held  by  the  proprietary  companies,  or  that  in  its  trea.s- 
ury,  if  ever  issued.  Undoubtedly,  the  major  part  of  this 
revenue  arises  from  the  business  done  by  the  proprietary  com- 
panies through  the  terminal  company,  but  that  comii;g  from 
other  companies  is,  however,  a  large  contribution.  That  no 
direct  profit  is  derived  by  the  owning  companies  from  the  oper- 
ation of  the  terminals  may  be  true.     But  it  is  not  clear  that; 
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Xhv    propriolary    compnnit's    do    not    iiiaUf    an    iiulircct    profit 
tliroiifrh  owiuTship  of  oblipntions  of  tlic  absorbod  companies. 

That  throiiKh  their  ownership  and  exelnsive  eontrol  they 
are  in  possession  of  ndvantafrcs  in  respect  to  the  enormons 
traflie  which  nuist  nse  the  St.  Louis  ^"tt'way  is  undeniable. 
That  the  proprietary  companies  have  not  availed  themselves 
of  the  fidl  measure  of  their  power  to  impede  free  competition 
of  outside  companies  may  be  true.  Aside  from  tiieir  power 
under  all  of  the  conditions  to  exclude  independent  entrance  to 
tJie  city  by  any  outside  comjiany,  their  control  has  resulted  in 
certain  methods  which  are  not  consistent  with  freedom  of 
competition.     To  these  acts  we  shall  refer  later. 

We  are  not  unmindful  of  the  essential  difference  between 
terminal  systems  properly  so  described  and  railroad  transpor- 
tation companies.  The  first  are  but  instrumentalities  which 
as.sist  the  latter  in  the  transfer  of  trafiic  between  different 
lines,  and  in  the  collection  and  distribution  of  traflie.  They 
are  a  modern  evolution  in  the  doing:  of  railroad  business,  and 
are  of  the  greatest  public  utility.  They,  under  proper  condi- 
tions, do  not  restrain,  but  promote,  commerce. 

The  argument  that  the  combination  of  the  instrumentalities 
operated  by  the  terminal  company  with  those  of  the  Mer- 
chants' Bridge  Company  was  a  combination  of  two  competing 
lines  of  railroad,  such  as  was  condemned  in  Northern  Securities 
Co.  v.  United  States,  193  U.  S.  11)7,  48  L.  ed.  679,  is  not  well 
founded.  This  combination,  if  properly  regarded  as  of  parallel 
and  comjxting  lines,  would  have  been  obnoxious  to  the  17th 
section  of  the  Constitution  of  Missouri.  For  the  purpose  of 
enforcing  this  Mis.souri  prohibition,  the  state  instituted  a  pro- 
ceeding to  dissolve  the  combination  of  the  properties  of  the 
Merchants'  IJridge  Terminal  Kailroad  Company  with  the  Ter- 
minal Railroad  Association  of  St.  Louis,  uj^on  the  ground  that 
the  railroads  operated  by  those  companies  were  parallel  and 
competing  lines  of  railroad.  Kclicf  was  denied.  The  Missouri 
court  held  that  the  merger  of  mere  railway  terminals  used  to 
facilitate  the  piiblic  convenience  by  the  transfer  of  cars  from 
one  line  of  railway  to  another,  and  instrumentalities  for  the 
distribution  or  gathering  of  traflie,  freight  or  passenger,  among 
seatterefl  industries,  or  to  different  business  centers  of  a  great 
city,  were  not  projierly  railroad  eomimnics  within  the  reason- 
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able  meaning,'  ol"  the  statutes  forl)i(l(lint,'  combinations  between 
conipi'ting  or  i)ara]lcl  lines  of  railroad.  Referring  to  the  legit- 
imate use  of  terminal  comi)anies,  the  Missouri  eourt  said: 

"A  more  eflVetual  means  of  keei)ing  competition  up  to  the 
highest  point  between  parallel  or  competing  lines  could  not  be 
devised.  The  destruction  of  the  system  would  result  in  com- 
pelling the  shipper  to  employ  the  railroad  with  which  he  has 
switch  connection,  or  else  cart  his  product  to  a  distant  part 
of  the  city,  at  a  cost  possibly  as  great  as  the  railroad  tariff. 

"St.  Louis  is  a  city  of  great  magnitude  in  the  extent  of  its 
area,  its  population,  and  its  manufacturing  and  other  business. 
A  very  large  number  of  trunk-line  railroads  converge  in  this 
city.  In  the  brief  of  one  of  the  well-informed  counsel  in  this 
case  it  is  said  that  St.  Louis  is  one  of  the  largest  railroad  cen- 
ters in  the  world.  Suppose  it  were  required  of  every  railroad 
company  to  effect  its  entrance  to  the  city  as  best  it  could  and 
esiablish  its  own  terminal  facilities,  we  would  have  a  large 
number  of  passenger  stations,  freight  depots  and  switch  yards 
scattered  all  over  the  vast  area,  and  innumerable  vehicles  em- 
ployed in  hauling  passengers  and  freight  to  and  from  those 
stations  and  depots.  Or  suppose  it  became  necessary  in  the 
exigency  of  commerce  that  all  in-coming  trains  should  reach 
a  common  focus,  but  every  railroad  company  provide  its  own 
track ;  then  not  only  would  the  expense  of  obtaining  the  neces- 
sary rights  of  w^ay  be  so  enormous  as  to  amount  to  the  exclu- 
sion of  all  but  a  few^  of  the  strongest  roads,  but,  if  it  could  be 
accomplished,  the  city  would  be  cut  to  pieces  with  the  many 
lines  of  railroad  intersecting  it  in  every  direction,  and  thus 
the  greatest  agency  of  commerce  would  become  the  greatest 
burden."     182  Mo.  284,  299. 

Among  the  cases  in  which  the  public  utility  of  such  com- 
panies has  been  recognized  are:  Bridwell  v.  Gate  City  Ter- 
minal Co.,  127  Ga.  520,  10  L.R.A.(N.S.)  909;  Indianapolis  Union 
R.  Co.  v.  Cooper,  6  Ind.  App,  202 ;  State  ex  rel.  Little  v.  Martin, 
51  Kan.  462;  Worcester  v.  Norwich  &  W.  R.  Co.  109  Mass. 
103;  Fort-street  Union  Depot  Co.  v.  Morton,  83  ^lich.  265; 
State  V.  St.  Panl  Union  Depot  Co.,  42  Minn.  142,  6  L.R.A.  234; 
Ryan  v.  Louisville  &  N.  Terminal  Co.,  102  Tenn.  124,  45  L.R.A. 
303. 

While,  therefore,  the  mere  combining  of  several  independent 
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ti-nninal  systonis  into  oiu'  may  not  oporatt'  as  a  restraint  upon 
the  intcrstati'  coinnnrfi'  whicli  must  use  them,  yet  tlu'rc  may 
be  conditions  whicli  will  brin^;  such  a  combination  under  the 
jirohibition  of  the  Sherman  act.  The  one  in  (juestion,  counsel 
sjiy,  is  not  antji^onistic  to,  but  in  harmony  with,  the  anti-trust 
act,  "because  it  expands  competition  by  extending  c(iual  con- 
veniences and  advantafjes  to  all  shijjpers  located  upon  each 
of  the  three  systi'ms  for  all  traflic  to  and  from  St.  Louis; 
expedites  and  economizes  the  service."  It  is  justified,  they 
arpur,  by:  "(1)  Tin-  physical  or  topographical  conditions 
peculiar  to  the  locality;  by  (2)  its  commercial,  industrial,  and 
railroad  develoj)mi'nt  and  history;  by  {'.I)  public  opinion  ex- 
j)ressed  legislatively  and  judicially;  and  (4)  by  the  judgment 
of  experienced  railroad  engineers  and  managers."  From  which 
consideration  the  same  counsel  say  that  the  issue  presented  by 
tliis  record  is.  "whether  the  common  control  or  ownership  of 
all  the  terminal  facilities  (mechanical  devices  for  the  exchange, 
receipt,  and  distribution  of  traffic)  of  a  large  commercial  and 
manufacturing  center  by  all  of  the  railroad  companies,  and 
for  the  benefit  of  aJl  upon  eijual  terms  and  facilities,  without 
discrimination,  is  condemned  by  the  Sherman  act." 

Let  us  analyze  the  proposition  included  in  the  issue,  as  stated 
by  counsel,  (juoted  above:  Counsel  assume  that  the  combined 
terminals  have  come  under  a  "common  control  or  ownership." 
But  this  is  not  the  case.  That  the  instrumentalities  so  com- 
bined are  not  jointly  owned  or  managed  by  all  of  the  com- 
pajiie«  compelled  to  use  them  is  a  significant  fact  which  must 
be  taken  into  account  for  the  purpose  of  determining  whether 
there  has  been  a  violation  of  the  anti-trust  act.  The  control 
and  ownership  is  that  of  the  fourteen  roads  which  are  defend- 
ants. The  railroad  systems  and  the  coal  roads  converging  at 
St.  Louis,  which  ari'  not  associated  with  the  proprietary  com- 
panies, are  under  comi>ulsion  to  use  the  terminal  system,  and 
yet  have  no  voice  in  its  control. 

It  cannot  be  controverted  that,  in  ordinary  circumstances,  a 
number  of  independent  companies  might  combine  for  the  pur- 
pose of  controlling  or  accpiiring  terniliials  for  tlieir  common 
but  exelu.sive  use.  In  such  eas«'s  other  companies  might  be 
admitted  u|)on  terms  or  exchided  altogether.  If  such  terms 
were  too  onerous,  there  would  ordlMariiy  itin.iin  the  right  and 
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power  to  construct  tlicir  own  tcniiinals.  lint  the  Hituation  at 
St.  Louis  is  most  extraordinary,  and  we  Ijase  our  conclusion 
in  this  case,  in  a  large  measure,  upon  that  fact.  The  "physical 
or  topoj,'i-;iphical  coiiditioii  peculiar  to  the  locality,"  \v})ich  \h 
advanced  as  a  j)rinu'  justification  for  a  unified  system  of  ter- 
minals, constitutes  a  most  obvious  reason  why  such  a  unified 
system  is  an  obstacle,  a  hindrance,  and  a  resti'iction  upon  inter- 
state commerce,  unless  it  is  the  imi)artial  agent  of  all  who, 
owing  to  conditions,  arc  under  such  compulsion,  as  here  exists, 
to  use  its  facilities.  The  witness  upon  whom  the  defendants 
chiefly  rely  to  uidiold  the  advantages  of  the  unified  system 
which  has  been  constructed,  Mr.  Albert  L.  Perkins,  gives  this 
as  his  un(|ualified  judj^'mcnt.  lie  was  and  is  an  experienced 
railroad  engineer  and  manager  and  is  the  railway  expert  of 
the  municipal  bridge  and  terminal  board,  a  commission  ap- 
pointed under  a  city  ordinance,  headed  by  the  mayor,  to  study 
and  report  legislation  needed  to  relieve  the  terminal  conditions 
of  St.  Louis,  From  his  study  of  the  local  situation  he  expresses 
the  opinion  that  the  terminals  of  railway  lines  in  any  large 
city  should  be  unified  as  far  as  possible,  and  that  such  unifi- 
cation may  be  of  the  greatest  public  utility  and  of  immeasure- 
able  advantage  to  commerce,  state  and  interstate.  Neither 
does  he  find  in  the  conditions  at  St.  Louis  any  insurmountable 
objection  to  such  unification.  The  witness,  however,  points 
out  that  such  a  terminal  company  should  be  the  agent  of 
every  company,  and,  furthermore,  that  its  service  should  not 
be  for  profit  or  gain.  In  short,  that  every  railroad  using  the 
service  should  be  a  joint  owner  and  equally  interested  in  the 
control  and  management.  This,  he  thinks,  will  serve  the 
greatest  possible  economy,  and  will  give  the  most  efficient  serv- 
ice without  discrimination.  When  thus  jointly  owned  and 
controlled,  whether  through  the  medium  of  a  mere  holding  or 
operating  company,  such  as  the  terminal  company  is,  or  by 
other  means,  the  facilities  would  belong  to  each  relatively  to 
its  own  business,  and  delivery  would  be  made  by  each  com- 
pany over  its  own  tracks  to  connecting  lines  or  places  of  des- 
tination in  the  city.  The  charge  for  the  haul  thus  lengthened 
would  then  be  properly  absorbed  by  the  through  rate,  leaving 
nothing  to  be  added  to  that  to  be  charged  the  shipper  or  con- 
signee but  switching  and  storage  charges  proper. 
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Tlic  tfnniiial  propiTlii's  in  (nustion  arc  not  so  cDiit rolled  and 
nuuiaged,  in  view  of  tin*  inlicrtiit  l<u'al  conditions,  as  to  rscapo 
c'ondtMunation  as  a  restraint  iijxtn  coinnicrcc.  They  arc  not 
unilcr  a  coniinon  control  and  o\vncrslii|).  Nor  can  this  be 
brouglit  about  unless  the  prohil)ition  at,'ainst  the  admission  of 
other  companies  to  such  control  is  stricken  out  and  provision 
made  for  the  admission  of  any  company  t<,  an  equal  control 
anil  manaf^cment  ui)on  an  ccpial  basis  with  the  present  propri- 
etary' companies. 

There  are  certain  practices  of  this  terminal  company  which 
operate  to  the  disadvantage  of  the  commerce  which  must  cross 
the  river  at  St.  Louis,  and  of  non-proprietary  i-ailroad  lini'S 
compelled  to  use  its  facilities.  One  of  them  grows  out  of  the 
fact  that  the  terminal  company  is  a  terminal  company  and 
something  more.  It  does  not  eonline  itself  to  supplying  and 
operating  mere  facilities  for  the  interciiange  of  trafllc  between 
railroads,  and  to  assistance  in  the  collecting  and  distributing 
of  traffic  for  the  can'icr  companies.  It,  as  well  as  several  of 
the  absorbed  terminal  companies,  was  organized  under  ordi- 
nary' railroad  charters.  If  tlie  combination  which  has  occurred 
is  to  escape  condemnation  as  a  combination  of  parallel  and 
competing  railroad  companies,  it  is  because  of  the  essential 
difference  between  railroad  and  terminal  companies  proper — 
difTerences  pointed  out  by  the  Missouri  supreme  court  in  the 
case  heretofore  referred  to.  Indeed,  the  defense  to  this  pro- 
ceeding is  based  upon  the  insistence  that  the  terminal  company 
is  solely  engaged  in  operating  tenuiual  facilities,  delineil  in 
the  briefs  "as  mechanical  devices  for  the  exchange,  rcccijit, 
and  distribution  of  trallic."  This  terminal  company,  in  addi- 
tion to  its  .schedule  for  terminal  charges  proper,  such  as 
switching,  warehousing  etc.,  fiU's  its  rate-sheets  for  the  trans- 
portation of  every  cla.ss  of  merchandise  from  the  termini  of 
the  railroads  on  the  Illinois  side  of  tiic  i-iver  to  destinations 
across  the  river,  over  its  lines.  Tlu-se  rates  are  applied  to  all 
traffic  destined  to  cross  the  river,  with  certain  exceptions  to 
which  we  shall  later  rcfei-,  whieh  originates  within  an  irreg- 
ular area  of  whieh  St.  Louis  is  tlu'  center,  and  Iniving  a  diam- 
eter of  from  1  to  'JOO  miles.  This  arbitrary  operates  to  cast 
a  burden  upon  short  hauls,  whiidi  has  led  to  iiiueli  complaint, 
a.s  being  both  diseriminatoiy  and  extortionate.     An  exception 
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is  made  as  to  trafTic;  oriKinatiiif^  within  so  niuch  of  this  area 
as  constitutes  what  is  called  "Green  Line  territory,"  or  which 
is  destined  to  points  within  "Green  Line  territory."  This 
seems  to  be  based  upon  competitive  conditions  caused  by  the 
great  toll  railway  bridge  at  Memphis,  Tennessee,  the  bridge  toll 
being  treated  by  lines  using  the  bridge  as  a  part  of  the  through 
rate. 

Another  exception  to  the  rule  imposing  this  arbitrary  is  that 
it  does  not  apply  to  traffic  which  originates  in  East  St.  Louis, 
whether  it  is  destined  to  cross  the  river  or  not.  The  reason 
for  this  exemption,  where  such  traffic  does  cross  the  river, 
is  not  apparent.  Possibly,  it  may  be  said  that  it  is  because 
the  traffic  of  St.  Louis  and  East  St.  Louis  should  be  treated 
as  arising  in  the  same  commercial  area.  But  this  reason  does 
not  seem  to  apply  to  the  traffic  originating  in  St.  Louis,  which 
is  bound  east,  though  that  of  Ea.st  St.  Louis  is  altogether  free 
from  this  arbitrary  charge.  The  effect  of  this  arbitrary  dis- 
crimination is  obviously  injurious  to  the  commerce  and  manu- 
facturers of  St.  Louis,  and  is  among  the  chief  causes  of  com- 
plaint against  the  terminal  company.  Mr,  Perkins,  to  whom 
we  have  before  referred  as  a  capable  and  impartial  expert, 
says  of  the  consequence  of  this  curious  exception  out  of  the 
100-mile  area  rule,  that  "the  effect  of  these  charges  was,  of 
course,  to  put  the  man  doing  business  in  St.  Louis  at  a  dis- 
advantage to  that  extent  with  the  man  doing  business  at  East 
St.  Louis  on  his  eastern  business.  Again  he  says,  that  the 
practical  operation  was  to  give  East  St.  Louis  a  distinct  advan- 
tage in  the  manufacturing  lines.  Another  practice  which 
marks  this  terminal  company  as  a  transportation  company 
which  interposed  itself  between  railroads  having  their  termini 
on  opposite  sides  of  the  river,  and  between  the  city  itself  and 
the  roads  terminating  on  the  east  side  of  the  river,  is  that  all 
traffic  destined  to  cross  the  river  at  St.  Louis,  whether  bound 
east  or  west,  or  destined  for  the  city  if  coming  from  the  east, 
is  billed  only  to  East  St.  Louis,  and  there  rebilled  to  desti- 
nation. 

The  practice  of  rebilling  and  of  making  a  distinct  hauling 
charge  is  an  evident  survival  of  the  methods  which  existed 
when  the  eastern  lines  had  no  termini  in  St.  Louis.  They  then 
billed  to  East  St.  Louis,  and  there  turned  the  traffic  over  to 
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one  of  the  existing  terminal  companies,  who  madf  their  own 
specific  charges  for  the  haul  to  places  of  delivery  within  the 
city.  The  prai-tice  has  heen  continued  after  the  reason  for  it 
has  disappeared.  The  efTeet  of  lliis  practice  of  rebilling  at 
East  St.  Louis  and  of  imposing;  this  arbitrary  upon  traffic 
originating  within  100  miles  of  the  city,  destined  to  cross  the 
river,  seems  to  have  been  also  applied  to  the  lart^c  coal  traffic 
between  the  Illinois  coal  mines,  upon  which  the  city  is  largely 
dependent. 

We  eonie  now  to  the  reined^-.  In  determining  what  this 
shoukl  l)c,  we,  as  said  by  this  court  in  Standard  Oil  Co.  v.  United 
States,  221  U.  S.  1.  78,  55  L.  ed.  Gil),  .{4  L.K.A.(X.S.)  8:J4,  must 
not  overlook  the  fact  that  in  applying  a  remedy  "injury  to 
the  public  by  the  prevention  of  an  undui'  restraint  on  or  the 
monopolization  of  trade  or  commerce  is  the  foundation  upon 
which  the  prohibitions  of  the  statute  rest;  and,  moreover,  that 
one  of  the  fundamental  purjioses  of  the  statute  is  to  protect, 
not  to  destroy,  rights  of  property."  If,  as  we  have  already 
said,  the  combination  of  two  or  more  mere  terminal  companies 
into  a  single  system  does  not  violate  the  prohibition  of  the 
statute  against  contracts  and  combinations  in  restraint  of  in- 
terstate commerce,  it  is  because  such  a  combination  may  be  of 
the  greatest  public  utility.  lUit  when,  as  here,  the  inherent 
conditions  are  such  as  to  prohibit  any  other  reasonable  means 
of  entering  tiie  city,  the  eoinbination  of  every  such  facility 
nnder  the  exclusive  owncrshi])  and  control  of  less  than  all  of 
the  companies  under  comj)ulsion  to  use  them  violates  both  the 
first  and  second  sections  of  the  act,  in  that  it  constitutes  a 
contract  or  combination  in  restraint  of  commerce  among  the 
states,  and  an  attemj>t  to  monopolize  commerce  among  the 
states  which  must  pass  through  the  gateway  at  St.  Louis. 

'i'he  government  has  urged  a  dissolution  of  the  combination 
between  the  terminal  company,  the  Merchants'  Bridge  Ter- 
minal Comi)any,  and  tlie  Wiggins  l-'erry  Company.  That  rem- 
edy may  be  neecssiiry  uide.ss  one  e<|ii;dly  adequate  can  be 
ajij)lied. 

I'.ut  the  illegal  restraint  njion  ednuiieree  among  the  states 
which  we  here  find  to  e.xist  consists  in  thi'  possession  ac(piired 
by  the  (troprictary  comj)anies  through  the  means  and  with  the 
object   wc    have   stated,   of   doininaf ing   commerce   among   the 
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states,  curried  on  by  other  railroads  entering?  or  Keekinj?  to 
enter  tin-  city  oi"  St.  Lonis,  and  by  wliicli  such  railroads  aro 
compelled  eitlnr  to  desist  fi-oiii  caii-yin}^  on  intrfstate  coin- 
inerce,  or  to  do  so  upon  the  terms  imposed  by  the  proprietary 
companies.  Tiiis  control  and  poss^'ssion  constitute;  sui-h  a  K''ip 
upon  tiie  coiiiniercf  of  St.  Louis  and  commerce  which  must 
cross  the  river  there,  whether  coming  from  the  ea.st  or  west, 
as  to  be  both  an  illegal  restraint  and  an  attempt  to  monoj)- 
olize. 

The  power  resulting  from  tlie  combination,  even  before  com- 
pleted by  the  ac<iuisition  of  tiie  Wiggins  Ferry  Comjjany  and 
its  related  terminahs,  was  exhibited  when  the  Rock  Island 
sought  an  indei)endent  entrance. 

Some  of  its  abuses  are  shown  by  the  imposition  of  the  arbi- 
trary hauling  charge  imposed  upon  the  artificially  limited  trade 
districts  described.  It  is  shown  also  by  the  maintenance  of  the 
system  of  billing  traffic  destined  to  cross  the  river  at  St. 
Louis,  either  east  or  west,  or  to  St.  Louis,  if  from  points  on 
the  east  side  of  the  river — a  practice  so  galling  and  universal 
as  to  practically  "eliminate  St.  Louis  from  the  railroad  map," 
to  quote  the  graphic,  if  extravagant,  language  of  counsel  for 
the  United  States,  as  respects  the  great  traffic  subject  to  the 
regulation. 

Plainly  the  combination  which  has  occurred  would  not  be 
an  illegal  restraint  under  the  terms  of  the  statute  if  it  were 
what  is  claimed  for  it,  a  proper  terminal  association  acting 
as  the  impartial  agent  of  every  line  which  is  under  compul- 
sion to  use  its  instrumentalities.  If,  as  we  have  pointed  out, 
the  violation  of  the  statute,  in  view  of  the  inherent  physical 
conditions,  grows  out  of  administrative  conditions  which  may 
be  eliminated  and  the  obvious  advantages  of  unification  pre- 
served, such  a  modification  of  the  agreement  between  the  ter- 
minal company  and  the  proprietary  companies  as  shall  consti- 
tute the  former  the  bona  fide  agent  and  servant  of  every  rail- 
road line  which  shall  use  its  facilities,  and  an  inhibition  of 
certain  methods  of  administration  to  which  we  have  referred, 
will  amply  vindicate  the  wise  purpose  of  the  statute,  and  will 
l)reserve  t-o  tlie  public  a  system  of  great  public  advantage. 

These  considerations  lead  to  a  reversal  of  the  decree  dismiss- 
ing the  bill.     This  is  accordingly  adjudged,  and  the  case  is 
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romaiuloil  to  tlu'  di.strirt  i-uurt.  \vitli  directions  that  a  dccriM' 
bo  there  entered  directing'  tlu-  partii.s  to  submit  to  the  court, 
within  ninety  days  after  receipt  of  mandate,  a  plan  for  the 
reorgani/ation  of  the  contract  between  the  fourteen  defend- 
ant railroad  companies  and  the  terminal  company,  which  we 
have  pointed  out  as  bringing  the  combination  within  the  in- 
hibition  of  the  statute. 

First.  By  providing  for  the  atlmission  of  any  existing  or 
future  railroad  to  joint  ownership  and  control  of  the  com- 
bined terminal  properties,  upon  such  just  and  reasonable 
terms  as  shall  place  such  applying  company  upon  a  plane  of 
equality  in  respect  of  bcnetits  and  burdens  with  the  present 
j)roprictary   companies. 

Second.  Such  plan  of  reorganization  must  also  provide  def- 
initely for  the  use  of  the  terminal  facilities  by  any  other  rail- 
road not  electing  to  become  a  joint  owner,  upon  such  just  and 
reasonable  terms  and  regulations  as  will,  in  respect  of  use, 
character,  and  cost  of  service,  place  every  such  company  upon 
as  nearly  an  eciual  plane  as  may  be  with  respect  to  expenses 
and  charges  as  that  occupied  by  the  proprietary  companies. 

Third.  By  eliminating  from  the  present  agreement  between 
the  terminal  company  and  the  proprietary  companies  any  pro- 
vision which  restricts  any  such  company  to  the  use  of  the 
facilities  of  the  terminal  company. 

Fourth.  By  providing  for  the  complete  abolition  of  the 
existing  practice  of  billing  to  East  St.  Louis,  or  other  junction 
points,  and  then  rebilling  traflic  destined  to  St.  Louis,  or  to 
points  beyond. 

t^fth.  By  providing  for  the  abolition  of  any  special  or  so- 
called  arbitrary  charge  for  the  use  of  the  terminal  facilities 
in  respect  of  traftic  originating  within  the  so-called  100-mile 
area,  that  is  not  ecjually  and  in  like  manner  applied  in  respect 
of  all  other  traflic  of  a  like  character  originating  outside  of 
that  area. 

Sixth.  By  providing  that  any  disagreement  between  any 
comjiany  applying  to  become  a  joint  owner  or  user,  as  herein 
provided  lor,  and  the  terminal  or  proprietary  companies,  which 
shall  arise  after  a  final  decree  in  this  cause,  may  be  submitted 
to  the  district  court,  upon  a  petition  filed  in  this  cause,  subject 
to  review  by  appeal  in  the  usual  manner. 
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Seventh.  To  avoid  any  possibh'  misapprehension,  tlie  decree 
should  also  eontain  a  jjrovision  that  nothing?  therein  shall  be 
taken  to  afTect  in  any  wise  or  at  any  time  the  power  of  the 
Interstate  Commerce  Commis.sion  over  the  rates  to  be  charged 
by  the  terminal  company,  or  the  mode  of  billing  traflie  {)as8- 
ing  over  its  lines,  or  the  establishing  of  juint  through  rates 
or  routes  over  its  lines,  or  any  other  power  conferred  by  law 
upon  such  Commission. 

Ui)on  failure  of  the  parties  to  come  to  an  agreement  which 
is  in  substantial  accord  with  this  opinion  and  decree,  the  court 
will,  after  hearing  the  parlies  upon  a  plan  for  the  dissolution 
of  the  combination  between  the  terminal  company,  the  Wig- 
gins Ferry  Company,  the  Merchant's  Bridge  Company,  and 
the  several  terminal  companies  related  to  the  Ferry  and  Mer- 
chants' Bridge  Company,  make  such  order  and  decree  for  the 
complete  disjoinder  of  the  three  systems,  and  their  future 
operation  as  independent  systems,  as  may  be  necessary,  enjoin- 
ing the  defendants,  singly  and  collectively,  from  any  exercise 
of  control  or  dominion  over  either  of  the  said  terminal  sys- 
tems, or  their  related  constituent  companies,  through  lease, 
purchase,  or  stock  control,  and  enjoining  the  defendants  from 
voting  any  share  in  any  of  said  companies  or  receiving  divi- 
dends, directly  or  indirectly,  or  from  any  future  combination 
of  the  said  systems,  in  evasion  of  such  decree  or  any  part 
thereof. 

Reversed  and  remanded  accordingly. 

Mr.  Justice  Holmes  took  no  part  in  the  hearing  or  determina- 
tion of  this  case. 


UNITED  STATES  v.  UNION  PACIFIC  RAILROAD 
COMPAJNY 

(Supreme  Court  of  United  States,  1912.     226  U.  S.  61,  470.) 

MR.  JUSTICE  DAY  i^  delivered  the  opinion  of  the  court: 
The  case  was  begun  in  the  United  States  circuit  court  for 
the  district  of  Utah  to  enforce  the  provisions  of  the  so-called 

19 — Only  the  opinion  of  the  court 
is  given. 
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Shennan  anti-trust  act  of  1H!K)  (26  Stat,  at  L.  20!),  chap.  647, 
U.  S.  Coiiip  Stat.  1I»01,  p.  :{20())  apiinst  certaiii  allcK^'i^  ^'on- 
spirai-i«vs  aiul  foml»iiiatitms  in  restraint  of  iiitcrstati'  conimrrce. 
The  case  in  its  principal  asp.ct  trl-cw  ont  of  the  purcliasc  by 
the  Union  I'at-itif  Kailroatl  Company  in  the  inontli  of  Ffbruary, 
VMM,  of  c't'i-tain  sliarts  of  the  capital  stock  of  the  Southern 
Pacific  Company  from  the  (h-visi-es  uiKh-r  the  will  of  tlie  late 
Collis  P.  IIuntinf,'ton,  who  liad  formerly  owne»l  the  stock. 
Other  shares  of  Southern  Pacific  stock  were  acciuircd  at  the 
same  time,  the  holding  of  the  Union  Pacific  amounting  to  750,- 
000  shares,  or  about  ."JTVi:  pi'i'  cent  (subsecpicntly  increased  to 
46  per  cent)  of  the  outstanding  stock  of  the  Southern  Pacific 
Company.  The  stock  is  held  for  the  Union  Pacific  Company 
l)y  one  of  its  proprietary  companies,  the  Oregon  Short  Line 
Railroad  Company.  The  government  contends  that  the  dom- 
ination over  and  control  of  the  Southern  Pacific  Company 
given  to  the  Union  Pacific  Company  by  this  purchase  of  stock 
brings  the  transaction  within  the  ti'rms  of  the  anti-trust  act. 
A  large  amount  of  testimony  was  taiien  and  the  case  heard 
before  four  circuit  judges  of  the  eighth  circuit,  resulting  in  a 
decree  dismissing  the  bill.     188  Fed.  102. 

Prior  to  the  stock  purchase  in  1901  the  Union  Pacific  sys- 
tem may  briefly  be  described  as  a  line  of  railroad  from  the 
Missouri  river  to  the  Pacific  coast;  namely,  from  Omaha,  Ne- 
braska, or  perhaps  more  strictly  from  Council  BlulTs,  Iowa; 
and  from  Kansas  City,  .Missouri,  to  Ogden,  Utah,  and  Portland 
Oregon,  witii  various  branches  and  connections  and  a  line  of 
steamships  from  Portland  to  San  Francisco,  California,  and 
from  Portland  to  the  Orient;  and  a  line  of  steamships  from 
Sau  Franci.seo  to  the  Orient  (the  Occidental  &  Oriental  Steam- 
ship Company),  in  which  the  Union  Pacific  and  the  Southern 
l*acific  each  (»wned  a  half  interest.  The  main  line  from  Coun- 
cil Pilufl's  to  Ogden,  a  Utile  over  1,000  miles  in  length,  with  the 
branch  from  Kansas  City,  through  Denver,  Colorado,  to  Chey- 
enne, Wyoming,  on  the  main  line,  was  owned  and  operated  by 
the  Union  Pacific;  the  line  from  (Iranger,  Wyoming,  on  the 
main  line  of  the  I'nion  Taeific,  to  I  luiiliiigton,  Oregon,  was 
owned  and  operated  by  the  Oregon  Short  Line  Hail  road  Com- 
pany, the  capital  stock  of  which  was  owned  by  the  Union 
Pacific;  and  the  line  from  lluiitington  to  Portland  was  owned 
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and  operated  liy  the  Orej^'oti  IJailroad  &  Xavif^'atioii  ("oinpaiiy, 
the  stock  owncrslii])  of  wliieli  was  in  the  Oregon  Short  LJiie. 
The  boat  line  from  Porthuul  to  San  Francisco  and  to  tlie 
Orient,  the  Porthuid  Sc  Asiatic  Steamship  Company,  was  organ- 
ized early  in  11)01,  its  stock  beiii^  owned  hy  the  Ovr'^ou  K'ail- 
road  &  Navijj;ation  Company. 

The  Southern  Pacific  Company,  a  holding'  coiiii»any  of  the 
state  of  Kentucky,  also  engaged  in  opei-ating  ceitain  lines  of 
railroad  under  lease,  controlled  a  line  of  railroad  extending 
from  New  Orleans  through  Louisiana,  Texas,  New  Mexico, 
Arizona,  California,  and  Oregon  to  Portland,  reaching  Los 
Angeles  and  San  Francisco,  with  several  branch  lines  and  con- 
nections extending  into  tributary  territory.  A  line  of  boats 
ninning  between  New  York  and  New  Orleans  was  also  owned 
and  oi)erated  by  the  Southern  Pacific,  and  later  the  same  ships 
entered  the  port  of  Galveston,  where  also  the  Southern  Pacific 
reached  tidewater,  and  it  had  branches  extending  to  various 
points  in  northern  Texas,  connecting  with  other  lines  of  road. 
The  Southern  Pacific  also  operated,  under  lease,  the  railroad 
'of  the  Central  Pacific  Railway  Company,  all  the  stock  of  wdiich 
is  owned  by  the  Southern  Pacific.  The  lines  of  the  Central 
Pacific  consisted  of  the  road  from  San  Francisco  to  Ogden, 
about  800  miles  in  length,  and  connecting  at  the  latter  place 
with  the  Union  Pacific  and  the  Denver  &  Rio  Grande  Rail- 
road Company's  line.  It  also  had  various  branches  in  and 
about  California,  aggregating  in  mileage  about  500  miles.  The 
Southern  Pacific  also  owned  a  majority  of  the  stock  of  the 
Pacific  Mail  Steamship  Company,  which  operated  a  line  of 
steamships  plying  to  ports  in  the  Orient  and  running  between 
San  Francisco  and  Panama,  which,  with  the  Panama  Railroad 
and  its  boats,  constituted  the  so-called  Panama  Route. 

The  contention  of  the  government  is  that,  prior  to  the  stock 
purchase,  the  Union  Pacific  and  Southern  Pacific  were  compet- 
ing systems  of  railroad  engaged  in  interstate  commerce,  and 
acted  independently  as  to  a  large  amount  of  such  carrying 
trade,  and  that  since  the  acquisition  of  the  stock  in  question 
the  dominating  power  of  the  Union  Pacific  has  eliminated  com- 
petition between  these  two  systems,  and  that  such  domination 
makes  the  combination  one  in  restraint  of  trade,  within  the 
meaning  of  the  1st  section  of  the  act  of  Congress  of  July  2, 
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18^0,  ami  the  transaction  an  nttiinpt  to  monopoli/f  interstate 
trailo  within  tlic  provisions  of  the  12(1  section  of  the  act. 

In  view  of  the  recent  consideration  of  the  lilstory  and  moan- 
ing' of  the  act  (Standard  Oil  an.l  Tobacco  Cases,  221  U.  S.  1, 
55  L.  ed.  01!).  'M  L.H.A.(N.S.)  8;U,  an.l  221  V.  S.  100,  55  L.  ed. 
60;?),  it  would  be  sni)erHuous  to  enter  upon  any  general  consid- 
eration of  its  origin  and  scope.  In  certain  aspects  the  law- 
has  been  tlioroughly  considered  and  its  construction  authori- 
tatively settled,  and  in  determining  the  present  controversy 
we  need  but  briefly  restate  some  of  the  conclusions  reached. 
The  act  applies  to  interstate  railroads  as  carriers  conducting 
interstate  commerce,  and  one  of  the  principal  instrumentalities 
thereof.  United  States  v.  Trans-Missouri  Freight  Asso.  166  U. 
S.  2!>(),  41  L.  ed.  1007;  United  States  v.  Joint  Traffic  Asso. 
171  U.  S.  505,  43  L.  ed.  25IJ.  The  act  is  intended  to  reach 
combinations  and  conspiracies  which  restrain  freedom  of  ac- 
tion in  interstate  trade  and  commerce,  and  unduly  suppress 
or  restrict  the  play  of  competition  in  the  conduct  thereof. 
United  States  v.  Joint  TrafTic  Asso.  supra.  In  that  case  an 
agreement  between  competing  interstate  railroads  for  the  pur- 
pose of  fixing  and  maintaining  rates  was  condemned. 

"It  is,"  said  the  court  (p.  571),  "the  combination  of  these 
large  and  powerful  corporations,  covering  vast  sections  of  ter- 
ritory, and  influencing  trade  throughout  the  whole  extent 
thereof,  and  acting  as  one  body  in  all  matters  over  which  the 
combination  extends,  that  constitutes  the  alleged  evil,  and  in 
regard  to  which,  so  far  as  the  combination  operates  upon  and 
restrains  interstate  commerce.  Congress  has  power  to  legislate 
and  to  prohibit." 

In  the  Northern  Securities  Co.  v.  United  States,  193  U.  S. 
197,  48  L.  ed.  679,  this  court  dealt  with  a  combination  differing 
in  character  from  that  considered  in  the  Trans-Missouri  and 
Joint  TrafTic  Ca.ses,  and  it  was  there  held  that  the  transfer  to 
a  holding  company  of  the  stock  of  two  competing  interstate 
railroads,  thereby  efTectually  destroying  the  power  which  had 
theretofore  existed  to  compete  in  interstate  commerce,  was  a 
nstraint  upon  such  commerce,  and  Mr.  Justice  Harlan,  an- 
nouncing the  afTlrmance  of  the  decree  of  the  circuit  court,  said 
(p.  337): 

"In  all  the  prior  cases  in  this  court   the  anti-trust   act  has 
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been  eonstriu'd  as  forbiddiiif^  any  combination  which,  by  its 
necessary  operation,  destroys  or  restricts  free  competition 
among  those  engaged  in  interstate  commerce;  in  other  words, 
that  to  destroy  or  restrict  free  competition  in  interstate  com- 
merce was  to  restrain  such  commerce.  Nor,  can  this  court  say 
that  such  a  nde  is  prohibited  by  the  Constitution,  or  is  not 
one  that  Congress  couhi  appropriately  prescribe  when  exerting 
its  power  under  the  commerce  clause  of  the  Constitution? 
Whether  the  free  operation  of  the  normal  laws  of  competition 
is  a  wise  and  wholesome  rule  for  trade  and  commerce  is  an 
economic  (juestion  which  this  court  need  not  consider  or  deter- 
mine." 

Mr.  Justice  Brewer,  wiio  delivered  a  concurring  opinion, 
while  expressing  the  view  that  the  former  cases  were  rightly 
decided,  said  that  they  went  too  far  in  giving  the  reasons  for 
the  judgments,  and  declared  his  view  that  Congress  only  in- 
tended to  reach  and  destroy  those  contracts  which  were  in 
direct  restraint  of  trade,  unreasonable,  and  against  public 
policy.  He  was  nevertheless  emphatic  in  condemning  the  com- 
bination effected  by  the  Northern  Securities  Company  and  the 
transfer  of  stocks  to  it,  which  policy,  he  declared,  might  be 
extended  until  a  single  corporation  with  stocks  owned  by  three 
or  four  parties  would  be  in  practical  control  of  both  roads; 
or,  viewing  the  possibilities  of  combination,  the  control  of  the 
whole  transportation  system  of  the  country;  and,  in  concluding 
his  concurring  opinion,  said  (p.  363)  : 

"It  must  also  be  remembered  that  under  present  conditions 
a  single  railroad  is,  if  not  a  legal,  largely  a  practical,  monopoly, 
and  the  arrangement  by  which  the  control  of  these  two  com- 
peting roads  was  merged  in  a  single  corporation  broadens  and 
extends  such  monopoly.  I  cannot  look  upon  it  as  other  than 
an  unreasonable  combination  in  restraint  of  interstate  com- 
merce— one  in  conflict  with  state  law,  and  within  the  letter  and 
spirit  of  the  statute  and  the  power  of  Congress." 

Of  the  Sherman  act  and  kindred  statutes,  this  court,  speak- 
ing by  Mr.  Justice  McKexna,  said  in  National  Cotton  Oil  Co. 
V.  Texas,  197  U.  S.  115,  129,  49  L.  ed.  689,  694: 

"According  to  them,  competition,  not  combination,  should 
be  the  law  of  trade.  If  there  is  evil  in  this,  it  is  accepted  as 
less  than  that  which  may  result  from  the  unification  of  interest, 
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and  tlif  powiT  siicli  unification  jrivcs.  And  that  it'^islaturcs 
may  so  ordain  this  conrt  has  decided.  United  States  v.  K.  (.'. 
Kni^'ht  Co.  ir)fi  U.  S.  1.  .{!)  L.  ed.  :{2r) ;  United  States  v.  Trans- 
Missouri  Freijrht  Asso.  IGG  U.  S.  2!M),  41  L.  ed.  1(»07;  United 
States  V.  Joint  Trnme  As.so.  171  V.  S.  505,  4:;  !>.  rd.  250;  North- 
ern Securities  Co.  v.  United  Slates.  VX]  U.  S.  1!>7,  4S  L.  ed.  679; 
Swift  &  Co.  V.  United  States,  IDO  U.  S.  .'{75.  4!)  L.  ed.  518." 

In  the  r«'eent  discussion  of  tlie  history  and  nieanini.;  of  tlie 
act  in  the  Stan»hird  Oil  and  Tohacco  Cases  this  court  dechired 
that  the  statute  should  he  given  a  reasonahle  construction,  with 
a  view  to  reachinjj  those  undue  restraints  of  interstate  trade 
wliich  are  intended  to  he  prohihited  and  punislied  ;  and  in  those 
ea-ses  it  is  eU'arly  stated  that  the  decisions  in  the  former  eases 
had  hcen  made  upon  an  apj)Iication  of  that  iiih".  and  there  was 
no  suggestion  that  they  had  not  heen  correctly  decided.  In  the 
Tobacco  Case,  after  referring  to  the  previous  decision  in  the 
Standard  Oil  Case  and  the  decisions  in  tiie  Trans-.Missouri  and 
Joint  Traffic  Cases,  the  doctrine  was  tersely  summarized  by 
the  Chief  Justice,  speaking  for  the  court,  as  follows  (p  179): 

"Applying  the  rule  of  reason  to  the  construction  of  the  stat- 
ute, it  was  held  in  the  Standard  Oil  Case  that,  as  the  words  're- 
straint of  trade'  at  common  law  and  in  the  law  of  this  country 
at  the  time  of  the  adoption  of  the  anti-trust  act  only  embraced 
acts  or  contracts  or  agreements  or  combinations  whicii  oper- 
ated to  the  prejudice  of  the  public  intei-ests  by  unduly  re- 
stricting competition,  or  unduly  obstructintr  the  due  course  of 
trade,  or  which,  either  because  of  their  inherent  nature  or 
eff'ect,  or  because  of  the  evident  purpose  of  the  acts,  etc.,  in- 
juriously restrained  trade,  that  the  words  as  used  in  tlie  statute 
were  designed  to  have  and  did  have  but  a  like  significance. 
It  was  therefore  pointed  out  that  the  statute  did  not  forbid  or 
restrain  the  power  to  make  normal  and  usual  contracts  to 
further  trade  by  resorting  to  all  normal  methods,  whether  by 
agreement  or  otherwise,  to  accomplish  such  purjiose.  In  otlu-r 
words,  it  was  held  not  that  acts  which  the  statute  proliibited 
cfHdd  be  removed  from  the  control  of  its  prohibitions  by  a 
finding  that  they  were  reasonable,  but  that  the  <luty  to  inter- 
pret which  inevitably  arose  from  the  general  chara<'fer  of  the 
term  'restraint  of  trade'  re(|uired  that  the  words  'restraint  of 
trade'  should  be  given  a  meaning  which  would  not  destroy 
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tilt'  iiidiviilual  right  to  contract,  and  render  diflicult,  if  not 
inii)o.sKibIc,  any  niovenient  of  trade  in  I  lie  channels  of  inter- 
state coinmeree — Uie  free  movement  of  wliich  it  was  the  pur- 
pose of  the  statute  to  proteet." 

We  take  it,  therefore,  tliat  it  may  be  regarded  as  settled, 
applying  the  statute  as  construed  in  the  decisions  of  this  court, 
that  a  combination  which  places  railroads  engaged  in  inter- 
state commerce  in  such  relation  as  to  create  a  single  dominat- 
ing control  in  one  corporation,  whereby  natural  and  existing 
competition  in  interstate  commerce  is  unduly  restricted  or 
suppressed,  is  within  the  condemnation  of  the  act.  While  the 
law  may  not  be  able  to  enforce  competition,  it  can  reach  com- 
binations which  render  competition  impracticable.  Swift  & 
Co.  V.  United  States,  196  U.  S.  375,  49  L.  ed.  518. 

Nor  do  we  think  it  can  make  any  difference  that  instead  of 
resorting  to  a  holding  company,  as  was  done  in  the  Northern 
Securities  Case,  the  controlling  interest  in  the  stock  of  one 
corporation  is  transferred  to  the  other.  The  domination  and 
control,  and  the  power  to  suppress  competition,  are  acquired 
in  the  one  case  no  less  than  in  the  other,  and  the  resulting 
mischief,  at  which  the  statute  was  aimed,  is  equally  effective 
whichever  form  is  adopted.  The  statute  in  its  terms  embraces 
every  contract  or  combination,  in  form  of  trust  or  otherwise, 
or  conspiracy  in  restraint  of  trade  or  commerce.  This  court 
has  repeatedly  held  this  general  phraseology  embraces  all  forms 
of  combination,  old  and  new.  "In  view  of  the  many  new 
forms  of  contracts  and  combinations,"  said  the  Chief  Justice 
in  the  Standard  Oil  Case  (p.  59),  "which  were  being  evolved 
from  existing  economic  conditions,  it  was  deemed  essential  by 
an  all-embracing  enumeration  to  make  sure  that  no  form  of 
contract  or  combination  by  which  an  undue  restraint  of  inter- 
state or  foreign  commerce  was  brought  about  could  save  such 
restraint  from  condemnation."  A  more  effectual  form  of  com- 
bination to  secure  the  control  of  a  competing  railroad  than  for 
one  road  to  acquire  a  dominating  stock  interest  in  the  other 
could  hardly  be  conceived.  If  it  is  true,  as  contended  by  the 
government,  that  a  stock  interest  sufficient  for  the  purpose  was 
obtained  in  the  Southern  Pacific  Company,  with  a  view  to 
securing  the  control  of  that  company  and  thus  destroying  or 
restricting  competition  with   the   Union  Pacific   in   interstate 
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triidf.   tlu'   trimsaclion   wjis,   in   our  Dpiiiion,   witliiu   the   terms 
of  tJio  statute. 

That  the  puri'liasc  was  Icf^al  in  the  state  where  made,  and 
within  eorpornte  powers  conferr»'d  by  state  authority,  consti- 
tutes no  def«'iise,  if  it  eontraveiies  the  provisions  of  the  anti- 
trust aet,  enaeted  by  Congress  in  the  exercise  of  supreme  aii- 
tliority  over  interstate  commerce.  Northern  Securities  Co.  v. 
United  States,  193  U.  S.  SM,  48,  L.  ed.  690;  Standard  Oil  Co. 
V.  United  States,  221  U.  S.  68,  55  L.  ed.  648,  ;{4  L.R.A.(N.S.) 
8;J4;  United  States  v.  American  Tobacco  Co.  221  U.  S.  188,  55 
L.  ed.  695. 

It  is  said,  however,  and  this  was  the  view  of  the  majority  of 
the  circuit  judges,  that  these  railroads  were  not  competing, 
but  were  engaged  in  a  partnership  in  interstate  carriage  as 
connecting  railroads;  and  it  was  further  said  tiiat  the  Southern 
Pacific,  because  of  its  control  of  the  line  from  Ogden  to  San 
Frajicisco  and  other  Califomia  points,  was  the  dominating 
partner.  A  large  amount  of  the  testimony  in  tliis  voluminous 
record  was  given  by  railroad  men  of  wide  experience,  business 
men  and  shippers,  who,  with  practical  unanimity,  expressed 
the  view  that,  prior  to  the  stock  purchase  in  (juestion,  Union 
Pacific  and  Soutiiern  Pacific  systems  were  in  competition, 
sharp,  well-defined,  and  vigorous,  for  interstate  trade.  To 
compete*  is  to  strive  for  something  which  another  is  actively 
seeking  and  wishes  to  gain.  The  Southern  Pacific,  through  its 
agents,  advertisements,  and  literature,  had  undertaken  to 
obtain  transportation  for  its  "Sunset"  or  southerly  route 
across  the  continent,  while  the  Union  Pacific  had  endeavored 
in  the  same  territory  to  have  freight  shipped  by  way  of  its 
own  and  connecting  lines,  thus  securing  for  itself  about  1,000 
miles  of  the  haul  to  the  coast. 

To  preserve  from  undue  restraint  the  free  action  of  compe- 
tition in  interstate  commerce  was  the  purpose  which  controlled 
Congress  in  eimeting  this  statute,  and  the  courts  should  con- 
strue the  law  with  a  view  to  elTecting  the  oljject  of  its  enact- 
ment. 

Competition  between  two  such  systems  consists  not  only  in 
making  rates,  which,  so  far  a«  the  shipper  was  concerned,  the 
proof  shows,  were  by  agreement  fixed  at  the  same  figure  which- 
ever route  was  used,  and  then  apportioned  among  the  connect- 
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iug  carriers  upon  a  basis  satisfactory  to  themselves,  but  in- 
cludes the  character  of  the  service  rendered,  the  accommoda- 
tion of  the  shij)i)er  in  handling  and  earing  for  freight,  and  the 
pronij)t  ret'ognition  and  adjustment  of  the  shi{)i)er's  chiiins. 
Advantages  in  these  respects  were  the  subjects  of  represen- 
tation and  the  basis  of  solicitation  by  many  active,  opposing 
agencies.  The  maintenance  of  these  by  the  rival  companies 
promoted  their  business  and  increased  their  revenues.  The  in- 
ducement to  maintain  these  points  of  advantage — low  rates, 
superiority  of  service  and  accommodation — did  not  remain  the 
same  in  the  hands  of  a  single  dominating  and  common  owner- 
ship as  it  was  when  they  were  the  subjects  of  active  promo- 
tion by  competing  owners  whose  success  depended  upon  their 
accomplishment. 

The  consolidation  of  two  great  competing  systems  of  rail- 
road engaged  in  interstate  commerce  by  a  transfer  to  one  of  a 
dominating  stock  interest  in  the  other  creates  a  combination 
which  restrains  interstate  commerce  within  the  meaning  of 
the  statute,  because,  in  destroying  or  greatly  abridging  the 
free  operation  of  competition  theretofore  existing,  it  tends  to 
higher  rates  (United  States  v.  Joint  Traffic  Asso.  171  U.  S.  577, 
43,  L.  ed.  290).  It  directly  tends  to  less  activity  in  furnishing 
the  public  with  prompt  and  efficient  service  in  carrying  and 
handling  freight  and  in  carrying  passengers,  and  in  attention 
to  and  prompt  adjustment  of  the  demands  of  patrons  for  losses, 
and  in  these  respects  puts  interstate  commerce  under  restraint. 
Nor  does  it  make  any  difference  that  rates  for  the  time  being 
may  not  be  raised  and  much  money  be  spent  in  improvements 
after  the  combination  is  effected.  It  is  the  scope  of  such  com- 
binations and  their  power  to  suppress  or  stifle  competition  or 
create  monopoly  which  determines  the  applicability  of  the  act. 
Pearsall  v.  Great  Northern  R.  Co.  161  U.  S.  646,  676,  40  L. 
ed.  838,  848 ;  United  States  v.  Joint  Traffic  Asso.  supra. 

It  is  urged  that  this  competitive  traffic  was  infinitesimal 
when  compared  with  the  gross  amount  of  the  business  trans- 
acted by  both  roads,  and  so  small  as  only  to  amount  to  that 
incidental  restraint  of  trade  which  ought  not  to  be  held  to  be 
within  the  law ;  but  we  think  the  testimony  amply  shows  that, 
while  these  roads  did  a  great  deal  of  business  for  which  they 
did  not  compete,  and  that  the  competitive  business  was  a  com- 
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parativoly  smiill  part  of  tlic  sum  total  of  all  traflii'.  state  ami 
intorstati'.  cairi.tl  ov.t  tlifiii.  ii.-vcrtlM'lrss  such  competing 
traflic  was  lar^'c  in  volume,  amounting:  to  many  millions  of 
ilollars.  Hefore  the  transf.T  of  the  stock,  this  traflic  was  the 
subject  of  active  «-ompft  it  ion  hetwicn  tliese  systems;  but  by 
reason  of  the  powtT  arising'  from  such  transfer  it  has  since 
been  placed  uutler  a  eoiimutn  control.  It  was  by  110  means  a 
negligible  jtart.  but  a  lar^'r  and  valuable  part,  of  interstate 
commerce  whitdi  was  thus  directly  affected. 

The  fact  that  the  Southern  I^acific  had  a  road  of  its  own 
from  the  Gulf  to  the  Pacific  coast  did  not  prevent  competition 
for  tliis  tratTic.  The  Union  Pacific  and  its  connections  were 
engaged  in  the  same  carrying  tra(b\  and  as  a  matter  of  fact 
were  competing  for  that  trade  liy  all  the  usual  means  of  com- 
petition resorted  to  by  rival  railroad  systems.  As  this  court 
siiid.  speaking  by  Mr.  Justice  IIoi.mks,  in  Swift  &  Co.  v. 
United  State's,  196  U.  S.  398,  49  L.  ed.  525 :  "Commerce  among 
the  states  is  not  a  technical  legal  conception,  but  a  practical 
one,  drawn  from  the  course  of  busines.s."  That  commerce,  as 
conducted  from  the  East  to  tlie  Pacific  coast,  was,  in  a  substan- 
tial part,  the  subject-matter  of  rivalry  and  competition  be- 
tween these  two  systems.  Since  the  stock  transfer  the  com- 
panies have  common  oflicers,  and  tiie  rival  soliciting  agencies 
have  been,  for  the  most  part,  abandoned. 

It  is  contended  that  the  Union  Pacific  was  but  a  connecting 
road  and  really  had  no  line  to  San  Francisco,  but  was  depend- 
ent upon  the  Southern  Pacific  for  such  terms  as  it  could  make 
over  the  old  Central  Pacific  line  from  Ogden  to  San  Francisco. 
The  facts  disclose,  as  we  have  already  said,  that  the  Union  Pa- 
cific had  a  line  to  Portland  by  way  of  tin-  Oregon  Short  Line 
and  the  Oregon  Railroad  &  Navigation  Company,  and  thence 
to  San  Francisco  by  steamboat  connection.  It  may  be  admit- 
ted that  this  was  a  much  longer  route  than  by  way  of  the 
Ogden  connection,  and  that,  as  a  practical  matter,  nearly  all 
of  the  freight  intended  for  San  Francisco  and  nearby  points 
went  over  the  Ogd«n  route;  nevertheless,  the  Portland  route 
was  a  factor  in  rate  making  to  the  coast,  and  the  testimony 
shows  that  the  Union  Pacific  and  the  Soutlinn  Parilic,  up  to 
the  time  of  tin*  sale  of  tlir  stock,  had  been  working  for  many 
years  under  a  aatisfaitoi-A-  arrangement  as  to  rates.    It  is  going 
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too  far  to  say  that  the  Union  I'acific  was  oiitin-ly  at  tlic  mercy 
of  the  Southern  Pacific  in  making?  rates  for  freight  l)y  way  of 
the  Opdcn  connection,  becanse  the  latter  conii)aiiy  controlled 
the  old  Central  Pacific  line  to  San  Francisco.  It  certainly 
would  have  been  very  detrimental  to  the  Southern  Pacific  to 
have  declined  an  arrangement  for  the  carriage  of  freight 
received  from  the  Union  Pacific  and  its  connections  for  trans- 
portation to  Califoniia  by  way  of  the  Ogden  route.  The  trafTlc 
manager  of  the  Southern  Pacific  testified  that  the  division  of 
the  thi-ough  rate  from  Omaha  to  San  Francisco  has  been  the 
same  since  1870;  that  he  thought  it  unfair  to  the  Southern 
Pacific,  but  that  it  was  the  best  that  could  be  obtained  at  the 
time.  One  of  the  reasons  for  the  Central  Pacific  leasing  its 
lines  to  the  Southern  Pacific,  as  set  forth  in  the  lease,  was  that 
the  Union  Pacific  had  secured  control  of  the  Oregon  Short 
Line,  and  thereby  obtained  an  outlet  to  the  Pacific,  other  than 
over  the  Central  Pacific,  "and  thus  in  that  respect  placed 
itself  in  opposition  to  the  interests  of  the  Central  Pacific,"  and 
that  it  was  "not  only  to  the  best  interests  of,  but  absolutely 
necessary  that,  the  Central  Pacific  Railroad  Company,  in  order 
to  maintain  itself  against  these  diversions  (of  the  Union  Pacific 
and  others),  should  be  operated  in  connection  with  a  friendly 
through  line  to  the  waters  of  the  Atlantic." 

Nor  do  we  think  it  can  be  justly  said  that,  because  of  the 
connection  witli  the  Rio  Grande  road  at  Ogden,  the  Southern 
Pacific  was  in  position  to  discriminate  at  will  against  the 
Union  Pacific  in  such  wise  as  to  greatly  impair  the  latter 
road's  carrying  trade  upon  eastbound  freight.  In  this  con- 
nection it  is  said  that  since  the  consolidation,  notwithstanding 
the  former  published  rates  are  maintained,  the  favoring  atti- 
tude of  the  Southern  Pacific  to  the  Union  Pacific  practically 
destroj'cd  the  carrying  trade  from  Ogden  to  the  East  for  the 
Rio  Grande  system,  and  necessitated  the  construction  by  the 
latter  road  of  a  new  connection  for  California  points,  and  that 
such  would  have  been  the  fate  of  the  Union  Pacific  upon  dis- 
agreement as  to  rates  with  the  Southern  Pacific.  In  reference 
to  this  point  we  think  it  is  pertinent  to  consider  the  acts  of 
Congress  known  as  the  Pacific  Railroad  acts.  These  acts  re- 
quired the  two  roads,  the  Central  Pacific  and  Union  Pacific, 
to  be  "operated  and  used  for  all  purposes  of  communication, 
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travel,  and  transjioitatioii,  so  far  as  tlio  piiljlic  and  government 
art>  coiicornod,  as  one  {-onnoctod,  continuous  lino"  (12  Stat, 
at  L.  4S0.  40.'),  act  of  July  1,  1SG2.  ^  12,  cluip.  120).  and  in  such 
operation  and  use  "to  afford  and  secure  to  each  eciual  advan- 
tages and  facilities  as  to  rates,  time,  ami  transportation,  with- 
out any  discrimination  of  any  kind  in  favor  of  the  road  or 
business  of  any  or  either  of  said  companies  or  adverse  to  the 
road  or  business  of  any  or  either  of  the  others.  .  .  ,"  (31 
Stat,  at  L.  :i')G,  302.  act  of  July  2.  1804,  §  15,  chap.  216).  They 
also  authorized  the  consolidation  of  the  roads.  These  acts,  it 
is  said,  are  only  intended  to  secure  the  permanent  physical 
connection  of  the  roads,  and  to  provide  for  eipial  accommoda- 
tions upon  tlie  l)asis  of  independent  carriage,  and  outline  no 
method  by  ■which  the  two  roads  can  be  compelled  to  make  a 
joint  through  rate,  and  that  at  the  time  of  the  stock  transfer 
tiiere  was  no  such  provision  in  the  interstate  commerce  acts. 
Therefore,  it  is  said  that  the  Union  Pacific,  no  less  than  the 
Rio  Grande,  would  have  been  practically  at  the  mercy  of  the 
Soutlieru  Pacific  in  the  favorable  or  unfavorable  treatment 
which  might  have  been  accorded  to  it  in  the  matter  of  through 
business  to  be  transported  eastwardly.  The  purpose  of  Con- 
pn-ss  to  secure  one  i)ermanent  road  to  the  coast,  so  far  as 
physical  continuity  is  concerned,  is  apparent ;  but  we  do  not 
think  the  acts  stop  with  that  requirement.  It  is  provided 
that  facilities  as  to  rates,  time,  and  trans}iortation  shall  be 
without  any  discrimination  of  any  kind  in  favor  of  either  of 
said  comi)anies,  or  adverse  to  the  road  or  business  of  any  or 
either  of  the  others;  and  the  purpose  of  Congress  to  secure  a 
continuous  line  of  road,  operating  from  tlie  Missouri  river 
to  the  Pacific  coast  as  one  road,  is  further  emphasized  in  the 
act  of  Congress  of  June  20,  1874  (IS  Stat,  at  L.  Ill,  chap. 
331,  U.  S.  Comp.  Stat.  1901,  p.  3577),  making  it  an  otTense  for 
aiiy  ofTieer  or  agent  of  the  companies  autliorizeil  to  construct 
the  roads,  or  engaged  in  the  ojx'ration  thereof,  to  refuse  to 
operate  and  use  the  same  for  all  purposes  of  communication, 
travel,  and  transportation,  so  far  as  the  public  and  govern- 
ment are  concerned,  as  one  continuous  line,  and  making  it  a 
misdemeanor  to  refuse,  in  such  ojx  ration  and  use,  to  afford  and 
secure  to  each  of  said  roads  eipial  advantages  and  facilities 
as  to  rates,  time,  and  transi)ortation,  without  any  dbcrimina- 
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tion  of  any  kind  in  favor  of  or  adverse  to  any  or  eitln-r  of  said 
companies.  Such  practices  of  systematic  and  preconcerted 
diseriinination  as  are  said  to  have  destroyed  the  Rio  firande's 
carrying  trade  as  a  connection  for  the  lOast  for  business  at 
Ogden  would  have  violated  the  statute  a.s  discriminations  ad- 
verse to  the  Union  Pacific,  and  be  (wjually  violative  of  the  letter 
and  spirit  of  tiie  acts  of  Congress.  Certainly  such  discrimina- 
tions could  be  restrained  by  the  courts  (Union  P.  R.  Co.  v. 
Chicago,  R.  T.  &  P.  R.  Co.  16:3  U.  S.  5G4,  603,  604,  41  L.  ed.  20,-), 
279),  and  might  pos.sibly  have  resulted  in  a  forfeiture  of  all 
rights  under  the  acts  of  Congress.  The  obligation  to  keep 
faith  with  the  government  continued,  as  did  the  legislative 
power  of  Congress  concerning  these  roads,  notwithstanding 
changed  forms  of  ownership  and  organization.  Union  P.  R. 
Co.  V.  Mason  City,  &  Ft.  D.  R.  Co.  199  U.  S.  IGO,  50  L.  ed.  134. 
It  is  further  contended  that  the  real  purpose  in  acquiring 
the  stock  was  not  to  obtain  the  control  of  the  Southern  Pacific 
as  a  system,  but  to  secure  the  California  connection  via  Ogden, 
and  to  avoid  the  situation  which  has  been  termed  the  "bottling 
up"  of  the  Union  Pacific  at  that  point.  That  process,  we  have 
undertaken  to  show,  might  have  been  detrimental  to  the 
Southern  Pacific  business  in  California,  as  it  is  apparent  that 
much  of  it  would  not  have  gone  over  the  "Sunset"  route  of 
the  Southern  Pacific.  It  may  be  conceded,  as  is  undoubtedly 
the  fact,  that  the  connection  at  Ogden  was  a  valuable  one,  the 
one  practically  and  largely,  if  not  exclusively,  used  in  the 
transportation  of  freight  to  and  from  the  state  of  California; 
but  this  case  is  not  to  be  decided  upon  the  theory  that  only  so 
much  of  the  Southern  Pacific  system  as  operates  between 
Ogden  and  San  Francisco  has  been  acquired.  Conceding  for 
this  purpose  that  it  might  have  been  legitimate,  had  it  been 
practicable,  to  acquire  the  California  connection  at  Ogden 
over  the  old  Central  Pacific  line,  we  must  consider  what  was 
in  fact  done ;  and  that  was  the  purchase  of  the  controlling 
interest  in  the  entire  Southern  Pacific  system,  consisting  of 
ocean  and  river  lines  with  a  mileage  of  about  3,500  miles,  and 
railroad  lines  aggregating  over  8,000  miles,  together  forming 
a  transportation  system  from  New  York  and  other  Atlantic 
ports  to  San  Francisco  and  Portland  and  other  Pacific  Coast 
points,  with  various  branches  and  connections,  besides  a  steam- 
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ship  liiu'  from  Sail  Fraiicisi-o  to  Paiiama  and  Iroiii  San  Fran- 
cisco to  the  Orient,  nud  a  half  interest  in  another  line  between 
the  two  latter  points.  The  pnrehase  may  he  jud^'ed  by  what 
it  in  fact  aeeomplished.  and  the  natural  and  probable  conse- 
quences of  that  which  was  done,  lieeause  it  would  have  been 
lawful  to  fjain,  by  purchase  or  otherwise,  an  entrance  into 
California  over  the  old  Central  Pacific,  docs  not  render  it  legal 
to  aciiuire  the  entire  system,  largely  enpaged  in  interstate 
commerce  in  competition  with  the  purchasing  road. 

In  detennining  the  validity  of  tliis  combination,  we  have  a 
right  to  look  also  to  the  intent  and  purpose  of  those  who 
conducted  the  transactions  from  which  it  arose,  and  to  the 
objects  had  in  vi.w.  (Swift  &  Co.  v.  United  States,  196  U.  S. 
306,  40  L.  ed.  524;  United  States  v.  Terminal  R.  Asso.  224 
U.  S.  383,  305,  56  L.  ed.  810,  813.)  It  appears  that  at  the 
time  the  Union  Pacific  was  about  to  raise  the  means  to  effect 
the  Southern  Pacific  stock  purchase  it  authorized  the  issuance 
of  $100,000,000  of  bonds  "for  the  purpose  of  meeting  present 
luul  future  financial  rc(iuircments  of  the  company,"  provision 
being  made  for  the  use  of  the  proceeds  from  $40,000,000  of 
this  amount  in  the  purchase  of  the  Southern  Pacific  stock, 
with  no  designation  whatever  as  to  the  purpose  to  which  the 
balance,  $60,()()0,000,  should  be  applied.  It  is  said  that  the 
remaining  $60,000,000  were  intended  to  be  used  in  the  acciuisi- 
tion  of  a  part  interest  in  the  railroad  system  of  the  Chicago, 
Burlington,  &  Quincy  Railway  Company,  in  view  of  the  im- 
minent probability  of  the  purchase  of  that  system  by  the 
Northern  Pacific  Railway  Company  and  the  Great  Northern 
Railway  Company.  As  a  matter  of  fact,  the  Northern  Pacific 
and  Creat  Northern  having  each  .secured  a  half  interest  in  the 
P.urlington,  the  Union  Pacific  did  ac(|uire  a  large  amount  of 
th."  Northern  Paeific  stock  with  this  $60.0()0,00().  The  failure 
to  secure  control  of  the  Northern  Pacific  by  acciuiring  a  ma- 
jority of  its  common  stock  resulted  in  the  fonnation  of  the 
Northern  Securities  Company,  terminating  in  the  litigation 
of  the  Northern  Securities  Case  and  the  judgment  of  this  court, 
rej)orted  in  V.K\  U.  S.  11>7,  AH  L.  ed.  670.  When  that  combina- 
tion was  declared  illegal,  tlw  Union  Pacific  interests  under- 
took to  compel  a  return  of  the  Northern  Paeific  stock  which 
they  had  turned  over  to  the  Northern  Securities  Company,  and 
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opi)0.si'tl  ii  distribution  amouf^  the  stocklioldcrs  of  the  latter 
coinpuiiy  of  the  stock  of  the  Northern  Pacific  Comi)any  and 
the  Great  Northern  Company,  whicli  had  been  j)ut  into  tlic 
combination.  Tliat  attempt  was  dealt  with  in  Ilarriman  v. 
Northern  Seeurities  Co.  197  U.  S.  244,  40  L.  ed.  T.'JO,  and  of  the 
eflfect  of  the  return  of  the  Northern  Pacific  stock  to  the  Union 
Pacific  interests  instead  of  the  distribution  of  the  stock  and 
assets  of  the  Northern  Securities  Company  among  its  stock- 
holders, this  court  said  (p.  207)  : 

"It  is  clear  enough  that  the  delivery  to  complainants  of  a 
majority  of  the  total  Northern  Pacific  stock,  and  a  ratable 
distribution  of  the  remaining  assets  to  the  other  Securities 
stockholders,  would  not  only  be  in  itself  inequitable,  but  would 
directly  contravene  the  object  of  the  Sherman  law  and  the 
purposes  of  the  government  suit. 

"The  Northern  Pacific  system,  taken  in  connection  with  the 
Burlington  system,  is  competitive  with  the  Union  Pacific  sys- 
tem, and  it  seems  obvious  to  us,  the  entire  record  considered, 
that  the  decree  sought  by  complainants  would  tend  to  smother 
that  competition." 

In  view  of  the  testimony,  we  think  the  evident  purpose  of 
issuing  the  $100,000,000  of  bonds  was  to  acquire  a  fund  to  be 
used  for  the  acquisition  of  the  stock  of  the  Southern  Pacific,  a 
great  competitive  system,  and  also  of  the  stocks  of  other  com- 
peting roads. 

After  acquiring  the  Southern  Pacific  stock,  Mr.  Harriman, 
who  dominated  in  the  affairs  of  the  Union  Pacific,  became 
president  and  chairman  of  the  executive  committee  of  the 
Southern  Pacific  Company,  with  the  same  ample  power  which 
he  had  in  like  positions  in  the  Union  Pacific  Company  and 
the  companies  owned  and  controlled  by  it.  These  facts  cannot 
be  lost  sight  of  in  determining  the  object  and  scope  of  the 
transaction  in  question,  which  resulted,  as  we  have  said,  in 
that  unified  control  which  has  in  its  power  the  suppression  of 
competition. 

But  it  is  said  that  no  such  control  was  in  fact  obtained ;  that 
at  no  time  did  the  Union  Pacific  acquire  a  majority  of  the 
stock  of  the  Southern  Pacific,  and  that  at  first  it  acquired  but 
thirty-seven  and  a  fraction  per  cent,  which  was  afterwards 
somewhat  increased  and  diminished  until  about  46  per  cent  of 
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tin*  stock  is  now  lulil.  In  any  oviiit,  tliis  stock  illil  prove 
sutyu'icnt  to  obtain  the  control  of  the  Southern  Pacific.  It  may 
be  true  that  in  sniall  corporations  the  holding?  of  less  than  a 
majority  of  the  stock  would  not  amovmt  to  control,  but  the 
testimony  in  this  case  is  ample  to  show  that,  distributed  as  the 
stock  is  among  many  stockholders,  a  compact,  united  owner- 
ship of  46  per  cent  is  ample  to  control  the  operations  of  the 
corporation.  This  is  frankly  admitted  in  the  testimony  of  Mr. 
Ilarriman,  the  |)rime  mover  in  the  purchase  of  the  Southern 
Pacific.  It  was  purchased,  he  declared,  for  the  purpose  of 
petting  a  dominating  interest  in  the  Southern  Pacific  Com- 
pany, and,  he  added,  the  Union  Pacific  did  thus  acquire  such 
interest. 

Keaching  the  conclusion  that  the  Union  Pacific  thus  obtained 
the  control  of  a  competing  railroad  system  and  thereby  cfTectcd 
a  combination  in  restraint  of  trade,  within  the  meaning  of  the 
Sherman  act,  the  question  remains,  What  should  be  the  relief 
in  siich  circumstances?  The  remedies  provided  in  the  statute, 
generally  speaking,  were  said  by  this  court  in  the  Standard 
Oil  Case,  supra,  to  be  twofold  in  character  (p.  78)  : 

"1st.  To  forbid  the  doing  in  the  future  of  acts  like  those 
which  we  have  found  to  have  been  done  in  the  past  which 
would  be  violative  of  the  statute.  2d.  The  exertion  of  such 
measure  of  relief  as  will  effectually  dissolve  the  combination 
found  to  exist  in  violation  of  the  statute,  and  thus  neutralize 
tile  extension  and  continually  operating  force  which  the  pos- 
session of  the  power  unlawfully  obtained  has  brought  and  will 
continue  to  bring  about." 

In  applying  this  general  rule  of  relief  we  must  dial  with 
each  case  as  we  find  it;  and  in  the  present  one  the  object  to  be 
attained  is  to  restrain  the  operation  of  and  effectually  ter- 
minate the  combination  created  by  the  transfer  of  the  stock 
to  the  Union  Pacific  Company.  In  that  view  the  decree  to  be 
entered  in  tJie  district  court  shall  provide  an  injunction  again.st 
the  right  to  vote  this  Htx)ck  while  in  the  ownershi|)  or  control 
of  the  Union  Pacific  Company,  or  any  corporation  owned  by 
it,  or  while  held  by  any  corporation  or  person  for  the  Union 
Pacific  Compiuiy,  and  forbid  any  transfer  or  disposition  thereof 
in  such  wise  as  to  continue  its  control,  and  shall  provide  an 
injunction  against  the  payment  of  dividends  upon  such  stock 
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■W'lule  thus  IrIcI,  except  to  a  receiver  to  be  appointed  by  tlie 
district  court  to  collect  and  hold  such  dividends  until  disposed 
of  by  the  decree  of  the  court. 

As  the  court  below  dismissed  the  government's  bill,  it  wuh 
unnecessary  there  to  consider  the  disposition  of  the  shares  of 
stock  aci|uired  by  the  Union  Pacific  ('ompany,  which  acfjuisi- 
tion,  we  hold,  constituted  an  unlawful  combination  in  viola- 
tion of  the  anti-trust  act.  In  order  to  effectually  conclude  the 
operating  force  of  the  combination,  such  disposition  shall  be 
made  subject  to  the  approval  and  decree  of  the  district  court, 
and  any  plan  for  the  disposition  of  this  stock  must  be  such  as 
to  efTectually  dissolve  the  unlawful  combination  thus  created. 
The  court  shall  proceed,  upon  the  presentation  of  any  plan,  to 
hear  the  government  and  defendants,  and  may  bring  in  any 
additional  parties  whose  presence  may  be  necessary  to  a  final 
disposition  of  the  stock  in  conformity  to  the  views  herein 
expressed. 

As  to  the  suggestion  made  at  the  oral  argument  by  the 
Attorney  General,  in  response  to  a  query  from  the  court  as  to 
the  nature  of  the  decree,  that  one  might  be  entered  which, 
while  destroying  the  unlawful  combination  in  so  far  as  the 
Union  Pacific  secured  control  of  the  competing  line  of  road 
extending  from  New  Orleans  and  Galveston  to  San  Francisco 
and  Portland,  would  permit  the  Union  Pacific  to  retain  the 
Central  Pacific  connection  from  Ogden  to  San  Francisco,  and 
thereby  to  control  that  line  to  the  coast,  thus  effecting  such 
a  continuity  of  the  Union  Pacific  and  Central  Pacific  from  the 
Missouri  river  to  San  Francisco  as  was  contemplated  by  the 
acts  of  Congress  under  which  they  were  constructed,  it  should 
be  said  that  nothing  herein  shall  be  considered  as  preventing 
the  government  or  any  party  in  interest,  if  so  desiring,  from 
presenting  to  the  district  court  a  plan  for  accomplishing  this 
result,  or  as  preventing  it  from  adopting  and  giving  effect  to 
any  such  plan  so  presented. 

Any  plan  or  plans  shall  be  presented  to  the  district  court 
within  three  months  from  the  receipt  of  the  mandate  of  this 
court ;  failing  which,  or,  upon  the  rejection  by  the  court  of 
plans  submitted  within  such  time,  the  court  shall  proceed  by 
receivership  and  sale,  if  necessary,  to  dispose  of  such  stock  in 
such  wise  as  to  dissolve  such  unlawful  combination. 
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Tlio  jjoverimu'iit  lias  appealed  from  tlu'  tlciTi-f,  wliie-h  is  a 
general  one,  dismissing  the  hill.  Sn  far  as  ooncerns  tlw  at- 
tempt to  aiMpiire  the  Northern  Paeifie  stoek  ami  the  stock  of 
the  Atehison,  Topeka,  &  Santa  Fe  Railway  Company,  after- 
wards ahandoned,  and  a  eertain  interest  in  the  San  Pedro, 
Los  Aiifjeles.  &  Salt  Lake  Railroad  Company,  and  other  fea- 
tures of  the  ease  whieh  were  dealt  with  and  disposed  of  by 
the  decree  and  opinion  of  the  court  below,  it  is  sufficient,  with- 
out poiiif;  into  these  matters  in  detail,  to  say  that  as  to  them 
we  find  no  reason  to  disturb  the  action  of  the  court  below,  but 
for  the  reasons  stated  the  decree  should  be  reversed,  and  one 
entered  in  conformity  to  the  views  herein  expressed,  so  far  as 
coueenis  the  ac(|uisition  of  the  Southern  Pacific  stock. 

Reversed  in  part,  the  District  Court  to  retain  its  jurisdiction 
to  see  that  the  decree  above  outlined  is  made  efTeetual. 

Mr.  Justice  Van  1)ev.\ntek  took  no  part  in  the  hearing  or 
determination  of  this  ease. 

On  a  motion  as  to  the  form  of  the  mandate  ^Ir.  Juiilice  D,\y 
delivered  the  opinion  of  the  court  as  follows: 

On  December  2,  1912,  this  court  handed  down  an  opinion 
and  remanded  this  case  to  the  district  court  of  the  United 
States,  whence  it  came,  with  instructions  to  enter  a  decree 
whieh  would  provide  an  injunction  as  to  voting  the  stock  of 
the  Southern  Pacific  Comi)any,  acijuired  by  the  Union  Pacific 
Railroad  Company,  and  directed  the  court  to  further  hear  the 
parties  in  order  to  make  a  decree  effectually  concluding  the 
operating  force  of  the  combination  created  by  the  purchase 
of  the  Southern  Pacific  Company's  stock.  The  parties  were 
given  three  months  from  the  receipt  of  the  mandate  of  this 
court  by  the  district  court  to  propose  plans,  and  it  was  directed 
that  any  one  adopted  by  the  court  should  be  .such  as  would 
effectually  dissolve  the  unlawful  combination. 

The  mandate  of  this  court  not  having  issued,  on  December 
1I>,  l!>r2,  a  motion  was  made  in  which  the  Attorney  General 
of  the  United  States  and  counsel  for  the  appellees  the  Union 
Pacific  Railroad  Company  and  the  Oregon  Short  Line  Railroad 
Comi>any  (the  latter  holding  the  stoek  for  the  Union  Pacific 
Company)  joined  in  asking  this  court  "to  instruct  the  United 
States  district  court   for  the  district   of  Utah,  by  a  provixiou 
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ineori)oruti'(l  in  the  iiiajidatj'  '•!'  this  cuurf,  when  issued,  or 
otherwise,  wiiclher  oi-  not  n  sale  of  the  Southern  Paciflc  Com- 
])any  shai-es  liehl  hy  said  appeUees,  to  the  sliarelndders  of 
appellee  ruioii  I'aeilie  Kailioad  Company,  substantially  in  pro- 
portion to  tliiir  icsptd  ive  hoidiuffs,  or  a  (list  j'ilnit  ion  therfof 
by  dividend  to  the  Union  I'aeific  stockholders  entitled  to  sueli 
diviileiid,  would,  in  the  opinion  of  this  court,  constitute  a  dis- 
position of  said  shares  in  compliance  with  tiie  opinion  herein 
filed  on  December  2,  1912." 

In  pursuance  of  the  recpiest  tlius  jn-eferred  by  the  United 
States  ami  the  appellees  named,  it  becomes  necessary  now  to 
deteniiine  whether  the  distri])ution  or  sale  pro])Osed  of  the 
►Soutlieni  Pacific  Company's  shares  will  comply  with  the  de- 
cree ordered  to  be  entered  by  the  former  opinion  of  this  court. 

The  Southern  Pacific  Company's  stock,  held  by  the  Oregon 
Short  Line  Company  for  the  Union  Pacific  Company,  amounts 
to  $126,650,000,  par  value,  in  shares  of  ifilOO  each,  and  consti- 
tutes 46  per  cent  of  the  Southern  Pacific  Company's  stock; 
enough,  as  we  have  heretofore  found,  to  effectually  control  the 
Southern  Pacific  Company.  As  stated  by  the  appellees,  the 
Union  Pacific  Company  has  outstanding  .t99,r)60.300,  par  value, 
of  preferred  stock,  and  $216,646,.S00,  par  value,  of  common 
stock,  all  in  shares  of  $100  each,  amounting  in  all  to  $316,215,- 
6<10,  and  also  has  outstanding  $37,000,000  of  bonds  convertible 
into  stock,  and  the  appellees  further  state  that  its  stock  is  dis- 
tributed among  over  22,000  holders. 

It  is  contended  on  behalf  of  the  appellees  that  the  distribu- 
tion of  the  Southern  l^cific  Company's  stock,  held,  as  we  have 
stated,  by  the  Oregon  Short  Line  Company  for  the  Union 
Pacific  Company,  among  so  many  stockholders,  will  effectually 
conclude  the  combination  decreed  to  be  ended  by  the  former 
order  of  the  court.  It  is  insisted  that  such  distribution  will 
prevent  the  continued  operation  of  the  combination  for  the 
control  of  the  Southern  Pacific  Company  by  a  competing  com- 
pany, which  the  Union  Pacific  Company  was  found  to  be,  and 
that  it  is  authorized  under  the  practice  in  respect  to  such  de- 
crees, as  settled  by  the  previous  decisions  of  this  court  in 
affn-ming  the  decree  of  the  circuit  court  in  Northern  Securities 
Co.  V.  United  States,  193  U.  S.  197,  48  L.  ed.  679,  and  Ilarriman 
v.  Northern  Securities  Co.,  197  U.  S.  244,  49  L.  ed.  739,  and 
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tlic  ilfcrcf  of  till'  ("irciiil  Court  in  Standard  Oil  ("o.  v.  United 
States,  2'Jl  V.  S.  1,  :,:,  L.  ,.(1.  cut,  ;;i  L  U.  a.  (N.  S.)  834,  Ann. 
Can.  1!»12  1),  T.M. 

In  the  Xorthcrn  Sccurit  ics  Co.  Case,  aflci"  providing,'  for 
orders  of  injunction  to  jirfvent  tlic  continufd  opci-ation  of  the 
Xorthern  Sin-uritics  Company,  which  controlled  the  Northern 
I^icitie  Kaihvay  Conii)any  and  the  (Iroat  Xortliern  Railway 
Comjjuuy,  it  was  provided   (j).  li')'))  : 

"Hut  nothing,'  herein  contained  shall  !)(>  construed  as  pro- 
hibiting the  Noifhern  Seeurities  Company  from  returning  and 
transferring  to  the  [stockholders  of  the]  Northern  Pacific 
Hailway  Company  and  the  Cireat  Northern  Kaihvay  Comi)any, 
res])ectively,  any  and  all  shares  of  stock  in  either  of  said  rail- 
way companies  which  said  the  Northern  Securities  Company 
may  have  heretofore  received  from  such  stockholders  in  ex- 
change for  its  own  stock;  and  nothing  herein  contained  shall 
be  construed  as  prohibiting  the  Northern  Securities  Company 
from  making  such  transfer  and  assignments  of  the  stock 
aforesaid  to  such  person  or  persons  as  may  now  be  the  holders 
and  owners  of  its  own  stock  originally  issued  in  exchange  or 
in  i>ayment  for  the  stock  claimed  to  have  been  acquired  by  it 
in  the  aforesaid  railway  companies."  [1D3  U.  S.  355,  48  L.  ed. 
707.] 

Uj)on  the  afTirmation  of  this  decree  by  this  court  in  193  U.  S. 
197,  the  Northern  Securities  Company  proceeded  to  reduce  its 
out.standing  capital  stock  from  $395,400,000  to  $3,954,000,  pro- 
viding for  such  reduction  by  reipiiring  each  holder  to  surrender 
to  tile  company  for  retirement  i)9  per  cent  of  the  shares  held 
by  him,  and  uj)on  surrender  by  a  stockholder  the  company 
assigneil  and  transferred  to  him  proportionate  amounts  of  the 
stock  of  the  Northern  Pacific  Company  and  Great  Northern 
Company,  which  had  been  placed  with  the  Northern  Securities 
Company,  the  holding  company,  for  the  purpose  of  creating 
tJie  combination,  which  the  court  liad  held  to  be  illegal,  and 
this  plan  of  distribution  was  apj)roved  by  this  court  in  1!I7 
U.  S.  244,  49  L.  ed.  739.  In  other  words,  the  stock  of  the 
holding  conii)any  was  reduced  and  the  surplus  of  assets  created 
by  such  reduction,  tJie  stock  of  the  Northern  Pacific  (Company 
and  the  Great  Northern  Company,  was  distributed  among  the 
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stockholders  ol'  the  Nortlicrn  Securities  Compiuiy,  tli(;rcby 
elTectually  cndiiig  tlic  conibinatioii. 

Ill  the  Stiiiuliird  Oil  Co.  Case  tlir  majority  f)l'  the  stock  of 
nineteen  oil  companies  had  been  placed  in  the  control  of  a 
holding  company,  the  Standard  Oil  Comiiany  of  New  Jersey, 
with  a  capilal  sto.-k  of  $1()(),()()0,()()0,  the  stork  of  the  latter 
corporation  being  issued  to  the  holders  of  the  stock  in  the 
nineteen  companies  in  exchange  for  their  stock.  This  holding 
company  was  held  to  be  a  combination  and  conspiracy  in  re- 
straint of  trade  and  commerce,  and,  after  awardiivg  injunc- 
tions, it  was  provided : 

"But  the  defendants  are  not  prohibited  by  this  decree  from 
distributing  ratably  to  the  shareholders  of  the  ])rincipal  com- 
pany the  shares  to  which  they  are  ecjuitably  entitled  in  the 
stocks  of  the  defendant  corporations  that  are  i)arties  to  the 
combination."     [1TA  Fed.  lOf).] 

It  is  evident  in  that  case,  as  in  the  Northern  Securities  Co. 
Case,  that  the  distribution  of  the  shares  and  stocks  of  the  sub- 
sidiary companies,  parties  to  the  combination,  among  the  share- 
holders of  the  Standard  Oil  Company  of  New  Jersey,  was  to 
end  the  combination  which  had  been  decreed  to  be  in  violation 
of  law,  and  prevent  the  continued  control  of  the  subsidiary 
companies  by  the  holding  company. 

As  was  said  in  the  opinion  filed  in  this  case,  however,  each 
case  under  the  Sherman  act  [26  Stat,  at  L.  209,  chap.  647, 
U.  S.  Comp.  Stat.  1901,  p.  3200]  must  stand  upon  its  own  facts; 
and  we  are  unable  to  regard  the  decrees  in  the  Northern 
Securities  Co.  Case  and  the  Standard  Oil  Co.  Case  as  precedents 
to  be  followed  now,  in  view  of  the  different  situation  presented 
for  consideration. 

The  Southern  Pacific  Company's  stock  was  mainly  purchased 
from  private  parties,  legatees  of  the  Huntington  estate,  and 
it  is  evident  that  it  is  impossible  to  restore  the  status  quo  by 
the  return  of  such  stock  to  the  persons  from  whom  it  was 
purchased  upon  such  vendors  refunding  the  purchase  money. 

The  plan  proposed  in  the  present  motion,  of  distributing  the 
stock  among  the  shareholders  of  the  Union  Pacific  Com|)any, 
or  of  selling  it  to  such  shareholders,  will,  in  effect,  transfer  the 
stock  from  the  Oregon  Short  Line  Company,  which  now  holds 
it  for  the  Union  Pacific  Company,  to  the  stockholders  of  the 
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Intter  rompany.  w  lio  nw  n  and  coiitrtil  that  company.  Upon 
the  fare  of  it,  tliis  would  simmu  to  In-  a  pnipositioii  to  pcrpotuate 
the  (lominataoii  and  control  of  tin-  I'nion  Pacific  Company 
over  tlu'  Southern  Pacific  Comjiany,  becaiist*  of  tiic  power 
j^iven  to  the  I'nion  Pacific  Company's  stockhoUhrs  to  choose 
the  directors  of  the  Southern  Pacific  Company.  The  ultimate 
lictrrminatioM  of  the  affairs  of  a  corporation  rests  with  its 
stockholders,  and  arises  from  tiieir  power  to  choose  the  jjjov- 
erniug  hoaril  of  directors.  Unless  otherwise  provided  by  law, 
the  stockhohhrs  may  authorize  the  board  of  directors  to  dele- 
gate to  an  executive  committee  the  authority  to  do  any  and 
all  acts  which  the  directors  are  authon/.ed  to  do.  The  execu- 
tive committee  thus  derives  its  authority  from  the  stockholders 
throut,'h  th«'  board  of  directors.  Union  P.  K.  Co.  v.  Chicago, 
R.  I.  &  P.  R.  Co.  IG.i  U.  S.  564,  597,  41  L.  ed.  265,  276.  In  the 
present  case  the  record  discloses  this  mode  of  management  of 
both  the  Southern  Pacific  Company  and  the  Union  Pacific 
Company,  and,  since  1905,  as  the  proof  shows,  a  majority  of 
both  executive  committees  consisted  of  the  same  persons,  and 
;Mr.  Ilarriman  was  chairman  of  both  committees. 

It  is  contended  for  the  api)ellees,  however,  that,  in  view  of 
the  great  number  of  widely  scattered  stockholders  of  the 
Union  Pacific  Company,  there  is  no  probability  of  their  acting 
together  to  continue  the  control  of  the  Union  Pacific  Company 
over  the  Southern  Pacific  Company.  Indeed,  this  is  said  to  be 
impo.ssiblc.  Hut  we  are  unable  to  accede  to  this  contention, 
liearing  in  mind  the  object  of  the  statute  to  end  such  com- 
binations and  the  duty  of  the  courts  in  dealing  with  them  to 
make  such  decrees  as  will  most  thoroughly  efi'ectuate  that  pur- 
pose, it  is  not  consistent  with  tliat  end  to  order  such  distribu- 
tion of  tlic  stock  as  may  fail  to  disi-onlinue  the  control  de- 
nounced, and  as  in  all  probability  will  fail  to  efficiently  enforce 
tlie  statute.  It  is  l)y  no  means  improbable,  but  (juite  likely, 
that,  if  the  stock  was  transferred  to  the  stockholders  of  the 
Union  Pacific  Coiiijtany  hy  distribution  among  them,  the  large 
Ktockholders  could,  hy  purchases  and  transfers  of  tlu-  stock, 
get  into  tlieir  own  hands  the  power  of  clioosing  ilirectors  of 
both  companies,  and  thus,  though  in  a  difVerent  manner,  the 
Southern  Pacific  Company  would  continue  to  be  in  the  prac- 
tical control  of  the    Union    Pacific   Company,   which   has  been 
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found  to  hr  a  rival  aii<l  coinpct  irif^  coiiipany   witliiii  tlic  iiii-aii 
iiig  of  the  law.     So  of  tlic  privilcj^c  of  sale  to  tin-  stockholfh-rs 
in  [)!•»  portion  to  the  amount  of  their  lioldinj^'s. 

In  coiisidfi'in^'  these  (juestions  we  must  hear  in  mind  not 
oidy  tlie  iiuiidxT  of  stocdvholdci's,  l)ut  the  chai-aclcr  of  the 
distribution  of  the  stoek  among  them.  In  the  brief  and  exhibits 
of  the  appellees,  liled  w  itii  this  motion,  it  is  shown  that  of  the 
22,ir)0  stocdvholders  of  tiie  Union  Paeifie  Company,  GH,  owning 
5,000  or  more  shares  eaeh,  hold  together  $1;{I>,7S2,7()()  of  the 
stoek,  and  .{00  otliers,  owning  from  1,000  to  5,000  shares  each, 
hold  together  $50,020,700  of  the  stoek,  and  that  the  two  groups 
(eomprising  :{G8  stockholders)  hold  $l!)8,84:{,4()0,  or  62.8  p<-r 
cent  of  the  stoek,  while  the  remaining  stockholders  (21,782) 
control  oidy  $117,412,200  of  the  stock.  I\Iany  small  share- 
holders might  not  wish  to  purchase  the  Southern  Pacific  Com- 
pany's stock,  and  the  privilege  might  be  readily  acquired  from 
them  by  the  larger  and  more  active  interests  vested  in  the 
hands  of  the  large  stockholders,  and  thus  again  the  condition 
forbidden  be  created  and  perpetuated. 

The  main  purpose  of  the  act  is  to  forbid  combinations  and 
conspiracies  in  undue  restraint  of  trade  or  tending  to  monopo- 
lize it,  and  the  object  of  proceedings  of  this  character  is  to 
decree,  by  as  efTeetual  means  as  a  court  may,  the  end  of  such 
unlawful  combinations  and  conspiracies.  So  far  as  is  con- 
sistent with  this  purpose  a  court  of  eijuity,  dealing  with  such 
combinations,  should  conserve  the  property  interests  involved, 
but  never  in  such  wise  as  to  sacrifice  the  object  and  purpose 
of  the  statute.  The  decree  of  the  courts  must  be  faithfully 
executed,  and  no  form  of  dissolution  be  permitted  that,  in  sub- 
stance or  effect,  amounts  to  restoring  the  combination  Avhich 
it  was  the  purpose  of  the  decree  to  terminate. 

In  rejecting  the  plan  for  the  transfer  of  the  Southern  Pacific 
Company's  stock  held  for  the  Union  Pacific  Company,  either 
by  distribution  or  sale  to  the  stockholders  of  the  Union  Pacific 
Company,  we  do  not  mean  to  preclude  the  district  court  from 
considering  and  acting  upon  plans  which  may  be  submitted  to 
it  under  the  former  opinion  and  decree  of  the  court.  We  are 
of  opinion,  however,  and  now  hold,  that  the  proposed  plan  of 
disposition  of  the  entire  stock  holding  of  the  Union  Pacific 
Company  in  the  Southern  Paeifie  Company  by  transfer  to  the 


1004    rOMIUNATlONS   AND   Iv  I'.STK.AINT  ^)\•    TIJADK 

stockhoUliTs  of  the  I'liioii  I'acilic  CompMiiy  will  not  so  cfTt'ctu- 
nlly  oiul  the  combination  as  to  t-omply  willi  tlic  difrtf  hereto- 
fore ordered  by  this  eourt  to  be  entered. 

No  ordered. 

.Mr.  -Justice  Van  1)i:v.\.ntku  took  no  j)iirt  in  tiie  hearing  or 
deti'rniination  of  this  motion. 


UNITED  STATKS  v.  Ki:.\I)l.\(}  COMPANY 

TEMPLK  IKON  COMP.WV  v.  U.XITED  STATES 

RE.\I)I.\(i  COMPANY  v.  UMTHI)  STATES 

(Supreme  Court  of  United  States,  l!n2.     226  U.  S.  324.) 

.MK\  JUSTICE  LURTON-"  delivered  the  opinion  of  the  court: 

Tliis  is  a  petition  in  equity,  tiled  by  the  United  States  in  the 
circuit  court  of  the  United  States  for  the  eastern  district  of 
Pennsylvania,  for  the  purpose  of  enforcing  the  provisions  of 
the  act  of  July  2,  18i)0  [26  Stat,  at  L.  20!).  chap.  647,  U.  S. 
Comp.  Stat.  11)01,  p.  3200],  known  as  the  Sherman  anti-trust 
act,  against  an  alleged  combination  of  railroad  and  coal-raining 
companies  formed  and  continued  for  the  purpose  of  restrain- 
ing competition  in  the  production,  sale,  and  transportation  of 
anthracite  coal  in  commerce  among  the  states. 

The  defendants  orifrinally  made  such,  and  alone  referred 
to  hereafter  as  the  defendants,  were  tiie  following: 

The  Philadelphia  &  Reading  Railway  Company;  the  Phila- 
delphia k  Heading  Coal  &  Iron  Company;  the  hehigh  Valley 
Railroad  Comi)any;  the  Lehigh  ^'alIey  Coal  Company;  the 
Delaware,  Lackawanna  &  Westein  Railroad  Company;  the 
Central  Railroad  Company  of  .\ew  Jersey;  the  l-'rie  Railroad 
Company;  the  .New  York, Sus(iuehanna,&  Western  Railroad  Com- 
pany; the  New  York.  Sus«|uehanna,  &  Western  Coal  Company; 
the  Lehigh  &  Wilkesliari'e  ('oal  Company;  the  Penn.syl- 
vania  Coal  Comjjany;  the  Hillside  (joal  Company;  the  Reading 
Company;  and  the  Tumi)le  Iron  Company.  By  an  amendment 
certain  other  defendants  were  biouglit  in,  consisting  of  holders 

20 — Only  the  oiiiiiioii  of  tlie  <ourt 
ia  giveo. 
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of  coiitracls  made  by  iiKlrpciidciil  opcratoivs  of  coal  iiiiiics,  and 
trusli'i'S  holding  securities  which  niit,'ht  ho.  afTocted  by  the 
relief  soufrlit  a^'aiust  the  carrier  and  eoal-mininp  companies, 
the  orifjinal  dcfeiidaiils.  A  list  of  tliose  later  defendants  is 
set  out  in  the  margin,-""  and  when  they  are  rcfci-nd  to  herein 
they  will   be  specifically  mentioned. 

The  bill  alleges  tiiat  anthracite  coal  is  an  aitiilc  of  jjrimo 
necessity  as  a  fuel,  and  finds  its  market  mainly  in  the  New 
England  and  middle  Atlantic  states.  Tlie  deposits  of  the  coal, 
with  unimportant  exceptions,  lie  in  the  state  of  Pennsylvania, 
but  do  not  occupy  a  continuous  field,  though  found  in  certain 
counties  adjoining  in  the  eastern  half  of  the  state,  and  embrace 
an  area  of  484  square  miles.  This  coal  region  is  from  150  to 
250  miles  from  tide  water.  The  region  itself  is  broken  and 
mountainous,  and  the  natural  conditions  and  character  of  the 
deposits  are  such  that  the  mining  and  reduction  of  the  coal  to 
suitable  sizes  for  domestic  use  require  very  large  amounts  of 
caj)ital.  Its  value  commercially  is  dependent,  in  a  large  de- 
gree, upon  quick  and  cheap  transportation  to  convenient  ship- 
ping points  at  tide  water,  from  whence  it  may  be  distributed 
to  the  great  consuming  markets  of  the  Atlantic  coast  states. 

The  whole  problem  of  advantageously  developing  these  de- 
posits and  supplying  the  eastern  demand   for  fuel   was  one 


20a— Tho  Delaware  &  ITudson 
Company;  Elk  Hill  Coal  &  Iron  Com- 
pany; St.  Clair  Coal  Company;  En- 
terprise Coal  Company ;  Buck  Run 
Coal  Company;  Llewellyn  Mining 
Company;  Clear  Spring  Coal  Com- 
pany; Pancoast  Coal  Company; 
Price-Pancoast  Coal  Company; 
Mount  Lookout  Coal  Company;  Peo- 
ple'.s  Coal  Company;  George  F.  Lee 
Coal  Company ;  North  End  Coal 
Company;  Melville  Coal  Company; 
Parrish  Coal  Company;  Red  Ash 
Coal  Company;  Raub  Coal  Com- 
pany; Mid  Valley  Coal  Company; 
Austin  Coal  Company;  Clarence 
Coal  Company;  Nay  Aug  Coal  Com- 
pany; Green  Ridge  Coal  Company; 
Excelsior  Coal  Company;  Lackawan 


na  Coal  Company;  Dolfih  Coal  Com- 
pany, Limited;  Mary  F.  W.  Howe, 
Frank  Pardee,  and  Sarah  Drexel 
Van  Rensellaer,  eonstituting  A.  Par- 
dee &  Company;  Lafayette  Lentz, 
William  O.  Lentz,  and  Lewis  A. 
Riley,  constituting  Lentz  &  Com- 
pany; William  Law  and  John  M. 
Rohertson,  constituting  Robertson  & 
Law;  Richard  White,  W.  R.  Mc- 
Turk,  and  Robert  White,  constitut- 
ing E.  White  Company;  Joseph  J. 
Jermyn,  George  B.  Jermyn,  Emma 
J.  Jermyn,  constituting  John  Jer- 
myn Estate;  Joseph  J.  Jermyn, 
Michael  F.  Dolphin ;  the  Pennsyl- 
vania Company  for  Insurance  on 
Lives  and  Granting  Annuities;  and 
the  Mercantile  Trust  Company. 
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which  prosiMitod  enormous  diflioultios.     Vvom  an  cnrly  day  it 
has  been   the  st-ttliMl   policy   of  the   state   of  Pennsylvania   to 
encourage  the  development   of  this  coal  region  by  eanal   and 
railroad  construction,   which   would   furnisJi   transportation   to 
convenient  shi|ti)ing  points  at  tidewater.    One  of  the  defendant 
carriers,  the  Delaware.  Lackawanna,  &  Western  Company  was 
given  the  power  to  ae(|uire  eoal  lands  and  engage  in  the  busi- 
ness of  mining  anil  selling  eoal  in  addition  to  the  business  of 
a  common  carrier,  and  all  railroad  companies  were  permitted 
to  aid  in  the  production  of  coal  by  assisting  coal  mining  com- 
panies throujih  the  purchase  of  capital  stock  and  bon'ds.   Thus, 
it  has  come  about  that  the  defendant  carriers  not  only  dominate 
the  transportation  of  coal  from  this  anthracite  region  to  the 
great  distributing  ports  at  New  York  harbor,  but  also  through 
their  controlled   coal-producing   companies,   produce   and   sell 
about  75  per  cent  of  the  annual  supply  of  anthracite.     As  a 
further  direct   consetiuence   of  the   state  authorized   between 
coal-producing  and  coal-transporting  companies,  it  has  come 
about  that  the  defendant  carrier  companies  and  the  coal-mining 
companies  affiliated  with  the  carrier  companies  now  own  or 
control  about  90  per  cent  of  the  entire  unmined  area  of  an- 
thracite, distributed,  according  to  the  averments  of  the  peti- 
tion, as  follows: 

Reading  Company   44.       per  cent 

Lehigh  Valley  Company 16.87  per  cent 

Del.  L.  &  Western  Company 6.55  per  cent 

Cent.  Railroad  of  New  Jersey 19-       per  cent 

Erie  Railroad    '-^-"'^  P(^'*  cent 

N.  y.  S.  &  Western  Railroad 54  per  cent 


89.55  per  cent 


It  further  appears  that,  in  addition  to  the  great  coal-mining 
companies  subsidiary  to  one  or  another  of  the  defendant  carrier 
companies,  there  are  a  large  number  of  independent  coal  opera- 
tors whose  aggregate  production  from  coal  lands,  In  part  leased 
from  the  railroad  companies  or  the  railroad  controlled  coal- 
pnjducing  companies,  amounts  to  about  20  per  cent  of  tlie 
annual  anthracite  supply.     These   independent  operators  are 
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said  to  no  longer  have  tlio  jjowrr  to  compote  with  th(;  carrier 
defendants  and  their  .snl).si(liary  coal  companies,  because  a 
large  proportion  of  them  have  severally  entered  into  contracts 
with  one  or  tiie  other  of  the  carrier  or  coal-raining  companies 
defendant  for  the  sale  of  the  entire  product  of  their  min(?H  for 
the  consideration  of  G5  per  cent  of  the  average  market  price 
at  tide  water. 

Thus,  there  exists,  independently  of  any  agreement,  com- 
bination, or  contract  between  the  several  defendant  carrier 
companies  for  the  purpose  of  suppressing  competition  among 
them,  this  condition : 

First :  P]xcluding  two  carrier  companies  not  made  defend- 
ants, which  reach  but  a  limited  number  of  collieries, — the 
Pennsylvania  Railroad  Company  and  the  New  York,  Ontario, 
&  Western  Railroad  Company, — the  six  carrier  companies  who 
are  defendants  are  shown  to  control  the  only  means  of  trans- 
portation between  this  great  anthracite  deposit  and  tide  water, 
from  whence  the  product  may  be  distributed  by  rail  and 
water  to  the  great  consuming  markets  of  the  Atlantic  coast 
states. 

Second:  These  carriers  and  their  subsidiary  coal-mining 
and  selling  companies  produce  and  sell  about  75  per  cent  of 
the  total  annual  supply  of  anthracite  coal.  Of  the  remainder, 
the  independent  operators  mentioned  above  produce  about  20 
per  cent. 

The  chief  significance  of  the  fact  that  the  six  carrier  de- 
fendants control  substantially  the  only  means  for  the  trans- 
portation of  coal  from  the  mines  to  distributing  points  at  tide 
water  is  in  the  fact  that  they,  collectively,  also  control  nearly 
three  fourths  of  the  annual  supply  of  anthracite  which  there 
finds  a  market.  The  situation  is  therefore  one  which  invites 
concerted  action  and  makes  exceedingly  easy  the  accomplish- 
ment of  any  purpose  to  dominate  the  supply  and  control  the 
prices  at  seaboard.  The  one  fourth  of  the  total  annual  supply 
which  comes  from  independent  operators  in  the  same  region 
has  been  sold  in  competition  with  the  larger  supply  of  the 
defendants.  If,  by  concert  of  action,  that  source  of  com- 
petition be  removed,  the  monopoly  which  the  defendants,  act- 
ing together,  may  exert  over  production  and  sale,  will  be 
complete. 
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Tliis  bill  aviTs  that  tlu-  (Icffiitlants  liavf  coiiihiiHil  lor  the 
purpose  of  securing  their  colleetivf  grip  iipmi  the  anthracite 
coal  supply  by  exerting  their  activities  to  shut  out  from  the 
tlistriet  any  new  line  of  transportation  from  the  mines  to  tide 
water  points,  and  to  shut  out  I'rom  competition  at  tide  water 
the  eoal  of  independent  opi>rators  with  their  own  eoal.  The 
steps  Siiid  to  have  been  taken  having  this  end  in  view,  we 
shall  now  eonsichr: 

The  eomnnmity  of  interest  which  has  resulted  from  the 
charter  powers  of  the  carrier  eompanii-s  to  directly  or  in- 
directly engage  in  the  business  of  mining  and  selling  coal  has 
produced  the  relation  between  the  carrier  and  eoal-miuiug 
defendants  shown  by  the  several  groups  into  which  we  have 
arranged  them,  thus: 

1.  The  Reading  Company  is  a  Pennsylvania  corporation, 
and  apparently  nothing  more  than  a  holding  company.  That 
company  holds: 

a.  The  entire  capital  stock  of  the  Philadeli)hia  &  Reading 
Railway,  one  of  the  defemlant  carriers. 

b.  The  entire  capita]  stock  of  tlie  Philadelphia  &  Reading 
Coal  &  Iron  Comi)an3',  a  coal-mining  company. 

The  three  companies  have  the  same  president. 

2.  The  Lehigh  Valley  Railroad  Company  owns  all  of  the 
capital  stock  of  the  Lehigh  Valley  Coal  Company,  and  the  two 
companies  have  the  same  president. 

3.  The  Central  Railroad  of  New  Jersey  owns  90  per  cent 
of  the  capital  stock  of  the  Lehigh  &  Wilkesbarre  Coal  Com- 
pany, and  the  two  companies  have  the  same  j)resident,  who 
is  also  the  president  of  the  Reading  Company  and  its  two 
controlled  companies. 

4.  The  Erie  Railroad  Company  owns  all  of  the  capital  stock 
of  the  Pennsylvania  Coal  Company  and  a  large  majority  of 
the  stock  of  the  Hillside  Coal  Company,  and  the  three  com- 
panies have  the  same  president. 

5.  The  New  York,  Susquehanna,  &  Westeiii  Railroad  Com- 
pany owns  nearly  the  entire  cajjital  stock  of  the  New  York, 
Sus(iuehanna,  &  Western  Coal  Company,  and  they  have  the 
same  president,  who  is  also  the  president  of  the  Erie  Railroad 
Company  and  (»f  its  two  allied  e(»al  companies  mentioned 
above. 
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G.  Tlio  Dclawai'c,  Lackawanna,  &  Wcstt-ni  iJailroad  Com- 
pany is  itself  an  owner  and  producer  of  autliracite,  and  seems 
to  have  no  subsidiary  coal  company. 

7.  The  Temple!  Iron  Company.  The  relation  of  this  com- 
pany to  the  several  carrier  companies  will  be  considered  sep- 
arately. 

Excluding  the  Temple  Iron  Comi)any,  the  groups  as  ar- 
ranged are  independent  of  each  other,  and  each  group,  in  the 
absence  of  any  agreement  or  combination,  possesses  the  power 
to  compete  with  every  other  in  the  production,  sale,  and 
transportation  of  coal  from  the  mines  to  tide  water.  Indeed, 
the  plain  averment  of  the  bill  is  that,  prior  to  1806,  they  were 
actually  competing  in  the  market  reached  at  New  York  har- 
bor, and  that  the  competition  continued,  except  as  interrupted 
by  abortive  or  abandoned  efforts  to  combine,  until  they  en- 
tered into  the  general  combination  which  it  is  the  purpase  of 
this  proceeding  to  dissolve. 

That  the  Delaware,  Lackawanna,  &  Western  Railroad  Com- 
pany was  itself  the  owner  of  coal  lands,  and  was  engaged  in 
mining,  transporting,  and  marketing  its  own  coal,  and  that 
the  other  railway  defendants  were  also  engaged,  through  their 
subsidiary  coal  companies,  in  mining  and  selling  coal,  as  well 
as  in  transporting  the  coal  so  mined,  is  not  determinative  of 
any  issue  here  presented,  since  this  bill  was  filed  before  the 
commodities  clause  of  the  Hepburn  act  of  June  29,  1906  [34 
Stat,  at  L.  584,  chap.  3591,  U.  S.  Comp.  Stat.  Supp.  1911,  p. 
1288],  became  effective,  which  forbids  any  carrier  engaged  in 
interstate  transportation  from  transporting  coal  for  market, 
when  the  coal  at  the  time  of  transportation  is  owned  by  the 
carrier  company.  See  United  States  ex  rel.  Atty.  Gen.  v. 
Delaware,  &  H.  R.  Co.  213  U.  S.  366,  53  L.  ed.  836.  Any  relief 
against  a  continuance  of  such  forbidden  transportation  must 
therefore  be  sought  in  another  proceeding  based  upon  the  act 
of  Congress  referred  to. 

THE    SCOPE    AND    THEORY    OP    THE    BILL 

The  theory  upon  which  the  bill  is  framed  and  upon  which 
the  case  has  been  presented  by  counsel  is,  that  there  exists 
between  the  defendants  a  general  combination  to  control  the 
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niithrnrito  ooiil  iiKiustry.  Iiolh  in  rospcct  of  miirmtr  luid  Irniis- 
I)ortation  from  tlu-  iiiiiit'S  to  tho  jjciioral  coiisumiiij?  markets 
reached  from  shipping!:  points  at  New  York  harl)or,  ami  the 
production  and  sale  of  coal  throu^'liout  the  United  States. 

The  contention  is  that  this  <)i  m  ml  comhiiKition  is  estab- 
lished, first,  by  evidence  of  an  au'reeiiient  between  the  carrier 
(lefendants  to  a|)portion  between  themselves  the  total  coal 
tonnage  transportcil  from  the  mines  to  ti(b'  water  according 
to  a  scale  of  percentages;  second,  by  a  combination  between 
them,  through  the  iiistrumentality  of  the  (h^fendant,  the  Tem- 
ple Iron  Company,  to  prevent  the  construction  of  a  new  and 
competing  line  of  railroad  from  the  mines  to  tide  water;  third, 
by  a  eond)ination  between  the  defendants  by  means  of  a  series 
of  identical  contracts  for  the  control  of  the  coal  j)rQduced  by 
independent  coal  operators,  thereby  preventing  competition 
in  the  markets  of  other  states  between  the  coal  of  such  inde- 
pendent operators  and  that  produced  by  the  defendants;  and, 
finally,  by  certain  so-called  contributary  combinations,  already 
referred  to,  between  some,  but  not  all,  of  the  defendants. 

Aside  from  the  particidar  transactions  averred  as  "steps" 
or  "acts  in  furtherance"  of  a  presupposed  general  comhind- 
tio-n,  the  charge  of  such  a  combination  is  general  and  indefinite. 

The  case  is  barren  of  documentary  evidence  of  solidarity. 
The  fact  of  such  general  combination,  if  it  exists,  must  be 
deduced  from  specific  acts  or  transactions  in  which  the  com- 
panies have  united  and  from  which  such  general  combination 
may  be  inferred.  When  and  how  did  such  a  combination 
come  about?  We  start  with  the  proposition  that  if  any  such 
combination  exists,  it  had  an  origin  not  earlier  than  1896. 
Attempts  to  bring  about  a  sui)pression  of  competition  prior  to 
that  time,  indicated  by  some  of  the  evidence,  had  either  proved 
abortive  or  had  been  abandoned.  Thus,  it  is  stattul  that  in 
1890  and  1891  the  price  of  coal  of  certain  sizes  at  tide  water 
was  from  $'^.71  to  ^iJ.Sf)  per  ton;  that  in  1802  the  Philadelphia 
&  Reading  Railroad  Company,  the  predecessor  in  title  of  the 
defendant  the  Philadelphia  &  Keading  Railway  Company, 
leased  the  lines  of  the  Lehigh  X'ailey  Railroad  Company  and 
of  the  Central  Railroad  Company  t>\'  N'<'W  Jersey  for  nine 
hundred  and  ninety-nine  years,  and  that  tlie  three  companies 
together  owned  or  controlled  about  SO  per  cent  of  the  coal 
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deposits  of  lliis  anthracite  re^'ion  and  truns|)orted  nearly  50 
per  cent  ol"  tlic  entire  tonnage;  that  whih;  tliese  leases  were 
in  force  the  price  of  coal  was  advanced  to  $4.15  and  $4.19  per 
ton  for  the  same  sizes.  It  is  then  averred  that  in  a  proceeding 
in  the  courts  of  New  Jersey  these  leases  of  the  Central  Rail- 
road Conii)any  of  New  Jersey  were  held  null  and  void,  and 
that  in  189.J  this  decree  was  followed  by  a  resci.ssion  of  the 
lease  of  the  Lehigh  Valley  Railroad  Company  to  the  Philadel- 
phia &  Reading  Railroad  Company.  It  is  then  averred  that, 
under  the  influence  of  competition  thereby  restored,  the  price 
of  the  same  grade  of  coal  in  1894  fell  to  $3.60  per  ton  and  in 
1895  to  $3.12  per  ton.  "  Wlicrcupon,"  the  petition  avers,  in 
violation  of  the  provisions  of  §§  1  and  2,  respectively,  of  the 
act  of  Congress  of  July  2,  1890,  ...  the  defendants  the 
Reading  Company  and  the  defendant  carriers  and  the  de- 
fendant coal  companies,  owning  or  controlling  90  per  cent, 
more  or  less,  of  all  the  anthracite  deposits,  and  producing  75 
per  cent,  more  or  less,  of  the  annual  supply  of  anthracite,  and 
controlling  all  the  means  of  transportation  between  the  an- 
thracite mines  and  tide  water,  save  the  railroads  operated  by 
the  Pennsylvania  Railroad  Company  and  the  New  York, 
Ontario  &  Western  Railroad  Company,  which,  as  aforesaid, 
reach  only  a  limited  number  of  collieries  (not  defendants 
here),  entered  into  an  agreement,  scheme,  combination,  or 
conspiracy,  by  virtue  whereof  they  acquired  the  power  to  con- 
trol, regulate,  restrain,  and  monopolize,  and  have  controlled, 
regulated,  restrained,  and  monopolized,  not  only  the  produc- 
tion of  anthracite  coal,  but  its  transportation  from  the  mines 
in  Pennsylvania  to  market  points  in  other  states,  and  its  prices 
and  sale  throughout  the  several  states,  with  the  result  that 
competition  in  the  transportation  and  sale  of  anthracite  has 
been  wholly  suppressed  and  the  price  thereof  greatly  en- 
hanced." 

1.  We  come  first  to  the  evidence  relied  upon  to  show  such 
a  general  combination  through  an  agreement  between  the 
carriers  to  distribute  the  total  tonnage  of  coal  from  this 
region  to  shipping  points  at  New  York  harbor  according  to 
a  scale  of  percentages  spoken  of  as  the  "presidents'  percent- 
ages." 

There  is  some  evidence  tending  to  show  that  early  in  1896 
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lluTi'  was  an  olTort  inadi"  at  a  i-onforcncc  of  tin-  presidents  of 
the  carrier  companies  to  distribute  the  coal  tonnage  between 
the  several  carriers,  based  upon  the  averajjc  ptreeiitage  of 
coal  carried  in  prior  years  by  each  carrier.  The  limited  char- 
acter of  the  coal  field,  the  control  of  so  larpe  a  proportion  of 
the  deposits  and  of  the  transportation,  was  siu'h  as  to  invite 
apreements  and  combiiuitions.  A  pooling  arrangement  would 
largely  prevent  competition  between  the  otherwise  independ- 
ent groups  of  carriers  and  producers.  That  any  such  pooling 
agreement  was  made  is  denied  most  earnestly  by  all  of  the 
defendants.  That  there  occurred  a  conference  in  1896  looking 
to  such  an  arrangement  seems  probable  on  the  evidence.  But 
the  weight  of  proof  satisfies  us  that  whatever  might  have  been 
contemplated  or  attempted,  the  scheme  proved  abortive,  or, 
if  attempted,  was  abandoned  long  before  this  bill  was  filed. 
We  do  not  set  out  the  circumstances  which  are  pointed  out  as 
tending  to  sliow  such  an  illegal  agreement,  nor  do  we  deem 
it  necessary  to  discuss  the  conflicting  direct  testimony.  We 
have  gone  through  the  record.  The  facts  are  discussed  and 
largely  set  out  in  the  opinion  of  the  court  below.  Though  its 
judges  differed  in  respect  to  the  relief  which  might  be  granted 
upon  other  grounds,  they  agreed  in  holding  that  the  govern- 
ment had  failed  to  show  any  contract  or  agreement  for  the 
distribution  of  tonnage.     In  this  we  concur. 

THE     TEMI'LE     IRON     COMPANY     COMBINATION 

2.  We  come,  then,  to  the  several  acts,  agreements,  or  tran- 
sactions set  out  in  the  seventh  paragraph  of  the  bill,  two  of 
which  are  said  to  have  been  participated  in  by  all  of  the 
defendants,  and  therefore  to  constitute  evidence  of  the  general 
combination  charged,  and  to  be,  in  and  of  themselves,  illegal 
combinations  between  all  of  the  principal  defendants  which 
come  under  the  frame  of  the  bill  as  in  violation  of  the  act  of 
July  2,   1890. 

The  transactions  referred  to  are  introduced  immediately 
following  the  general  charge,  and  are  characterized  in  the  bill 
as  "steps  in  the  dcveloiiint'iit  of  this  illegal  combination,  and 
in  furtherance  of  its  iUegai  purposes."  It  is  then  averred, 
that  "the  defendants,  or  sonic  of  them,  became  i)arties  to  the 
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following  additional  acts,  scliciiK's,  and  contj-acls,  unioiif^ 
otluTS,  in  violation  of  the  aforesaid  act  of  July  2,  1890."  This 
is  followed  by  five  distinct  [jaragraphs,  each  scttinfj  out  some 
distinct  contract,  combination,  or  agreement  alleged  to  have 
been  the  act  of  all  of  the  defendants,  or  of  two  or  some  num- 
ber less  than  all.  These  alleged  "steps"  and  "additional  acts, 
schemes,  and  contracts,"  in  violation  of  the  Sherman  law  and 
in  furtherance  of  the  alleged  illegal  general  scheme  or  pur- 
pose,— are:  (a)  the  making  of  the  G5  per  cent  contracts  with 
the  independent  operators;  (b)  the  absorption  by  the  Eri(; 
Railroad  of  the  New  York,  Sus(iuehanna  &  Western  Railroad 
Company;  (c)  the  acquisition  by  the  Reading  Company  of  the 
majority  of  the  capital  stock  of  the  Central  Railroad  of  New 
Jersey;  (d)  the  accjuisition  of  the  Temple  Iron  Company,  and 
through  it  of  a  large  number  of  collieries,  for  the  purpose  of 
defeating  a  projected  independent  line  of  railway  into  the 
coal  region;  and  (e)  the  acciuisition  by  the  Erie  Railroad  Com- 
pany, while  controlling  the  Hillside  Coal  &  Iron  Company,  of 
all  of  the  shares  of  the  Delaware  Valley  &  Kingston  Railroad 
Company,  a  projected  common  carrier,  and  all  of  the  shares 
of  the  Pennsylvania  Coal  Company. 

As  we  have  already  stated,  two  of  these  transactions  are 
averred  to  be  transactions  into  which  all  of  the  defendants 
entered  in  pursuance  of  a  common  purpose  and  general  design 
to  suppress  competition  and  restrain  commerce  in  coal  be- 
tween the  states. 

The  first  which  we  shall  consider  is  the  alleged  combination 
through  the  Temple  Iron  Company.  Concerning  this,  the  peti- 
tion, in  substance,  states,  that  in  1898  many  of  the  independent 
coal  operators  in  the  Wyoming  or  northern  field  became  dis- 
satisfied with  the  transportation  and  market  conditions  under 
which  they  were  obliged  to  conduct  their  collieries.  Many 
contracts  for  the  sale  of  their  coal  to  the  defendant  coal  com- 
panies had  expired  or  were  about  to  expire,  and  they  demanded 
either  lower  freight  rates  or  better  prices  from  the  coal  com- 
panies. A  competing  line  of  railway  from  the  northern  or 
Wyoming  zone  of  the  anthracite  region  to  a  point  on  the  Dela- 
ware river,  where  connection  would  be  made  with  two  or  more 
lines  extending  to  shipping  points  at  New  York  harbor,  was 
projected  as  a  means  of  relieving  the  situation.    The  New  York, 
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Wyoming  tic  Wcsti-ni  liaili-oatl  was  ai'cordiut,'Iy  incorporated. 
Larjfc  subscriptions  of  stock  were  taken,  the  line  in  part  sur- 
veyrd,  parts  of  the  ri}xht-of-way  proi-iired,  aiid  a  lar^'c  ([uantity 
of  steel  rails  eontraeted  for.  As  the  road  was  to  be  mainly  a 
coal-earryinR  roa<l,  support  from  coaI-minin{?  companies  was 
esnential.  Its  chief  hacking;  came  from  independent  coal  oper- 
ators. The  most  iujportant  and  inthu-ntial  of  them  was  the 
lirm  of  Simpson  &  Watkins,  who  controlled  and  operated  eight 
eolliei-ies  in  the  region,  havinj^  an  annual  output  of  more  than 
a  million  tons.  The  time  for  such  a  eompetinjj  means  of  trans- 
portation was  auspicious.  .Much  of  the  output  of  the  district 
not  tied  up  ])y  contracts  of  sale  or  transportation  was  pledged 
to  this  project  and  much  more  was  promised. 

The  petition  alleges  that  tlie  construction  of  the  projected 
independent  railroad  would  not  only  iiave  introduced  competi- 
tion into  the  transportation  of  anthracite  coal  to  tide  water, 
but  it  would  have  enabled  independent  operators  reached  by 
it  to  sell  their  coal  at  distributing  points  in  free  competition 
with  the  defendant  coal  companies.  **  Where  fore,"  avers  the 
pleading,  "the  defendants  the  Reading  Company,  owning  the 
entire  capital  stock  of  the  Philadelphia  &  Reading  Railway 
Company,  and  the  other  carrier  companies  defendants  herein, 
controlling  collectively  all  means  of  transportation  between  the 
mines  and  shij)ping  points  at  New  York  harbor,  combined  to- 
gether for  the  ])urpose  of  shutting  out  the  proposed  railroad, 
and  preventing  competition  with  them  in  the  transportation  of 
coal  from  the  mines  to  other  states,  and  the  sale  of  coal  iu 
competition  with  their  own  controlled  coal  iu  the  markets  of 
other  states."  The  plan  devised  was  to  detach  from  the  enter- 
prise the  i)Owerful  support  of  Simp.son  &  Watkins  and  the  great 
tonnage  which  their  co-operation  would  give  to  the  new  road, 
by  acijuiring  for  the  combination  the  coal  properties  and  col- 
lieries controlled  by  that  great  independent  firm  of  ojierators. 
This  would  not  only  strangle  the  project,  but  secure  them  for- 
ever against  new  schemes  induced  by  the  large  tonnage  pro- 
duced by  these  eight  collieries,  and  secure  not  oidy  that 
tf)nnage  for  their  own  lines,  but  keep  the  coal  forever  out  of 
competition  with  that  of  their  controlled  coal-producing  com- 
panies. 

The  scheme  was  workj-d  out   with    the   result    foreseen   and 
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intended.  The  eai)ital  stoek  of  tlie  Timpl.'  Iron  ("onijiany, 
aggre^atinfi:  oidy  $240,000,  was  all  secured.  That  eompany  was 
then  operating'  a  small  iron  i'uniaee  near  Keading.  its  assets 
were  small,  hut  its  (diarter  was  a  special  le^'islative  eharter 
which  gave  it  powei-  to  eiiKa^^'f  in  almost  any  soii  oi'  business, 
and  to  increase  its  capital  sid)stantially  at  will.  Control  of  that 
company  having  been  secured,  it  was  used  as  the  instrument  lor 
the  purpose  intended. 

The  plan  by  which  the  defendant  carriers  were  enabled  to 
carry  out  this  scheme  and  apportion  among  themselves  pro- 
portionate interests  in  the  property  acquired  and  the  burden 
to  be  assumed  was  not  simple,  but  elaborate.  The  financial 
arrangements  seem  to  have  been  made  through  I\lr.  Uaer,  who 
was  the  president  of  and  a  large  stockholder  in  the  Temple 
Company,  and  Mr.  R.  J.  liacon,  of  the  firm  of  J.  P.  Morgan  & 
Company.  Shortly  stated,  it  was  this:  The  Temple  Company 
increased  its  capital  stock  to  $2,500,000  and  issued  mortgage 
bonds  aggregating  $.'^, 500,000.  Simpson  &  Watkins  agreed  to 
sell  to  the  Temple  Company  their  properties  for  something  near 
$5,000,000.  They  accordingly  transferred  to  the  Temple  Com- 
pany the  capital  shares  in  the  several  coal  companies,  holding 
the  title  to  their  eight  collieries,  and  received  in  exchange 
$2,260,000  in  the  shares  of  the  Temple  Company,  and  $3,500,000 
of  its  mortgage  bonds.  By  contemporaneous  instruments  Simp- 
son &  Watkins  transferred  to  the  defendant  the  Guaranty  Trust 
Company  of  New  York,  as  trustee,  this  capital  stock  and 
$2,100,000  of  the  bonds  of  the  Temple  Company,  and  received 
from  the  Guaranty  Company,  $3,238,396.66  in  money  and 
$1,000,000  in  certificates  of  beneficial  interest  in  the  stock  of 
the  Temple  Company.  The  Guaranty  Company  seems  to  have 
been  but  a  medium  and  was  accordingly  protected  by  a  con- 
temporaneous contract  with  the  Reading  Company  and  the 
other  carrier  defendants  by  which  they  severally  contracted 
with  the  Guaranty  Company  to  purchase  the  Temple  Company's 
capital  stock  in  a  certain  agreed  proportion  or  percentage  of 
tlie  total  capital  stock,  and  to  guarantee  the  bonded  debt  of  the 
Temple  Company  in  the  same  proportion.  A  large  proportion 
of  the  bands  and  of  the  beneficial  certificates  of  interest  in 
stock  of  the  Temple  Company  was  later  gnaranteed,  or  under- 
written, as  the  stock  phrase  goes,  by  a  syndicate  including  J.  P. 
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^lorgan,  Williain  Roi'Ui'l'i'llor,  tlio  CJuaraiity  CDinpaiiy,  aud 
others. 

Tims  it  caiiio  al)o\it  tliat  when  this  bill  was  fili'd  the  stock  of 
tlio  Tomple  Company,  which,  as  seen,  is  a  incro  liolding  com- 
j)aiiy  for  the  several  defendant  carrier  companies,  was  owned 
by  the  defendants,  and  the  oblifjations  of  that  company  were 
guaranteed  by  them  in  proportions  based  on  the  percentage  of 
the  total  anthracite  tonnage  carried  annually  by  each  of  the 
defendant  carriers,  namely:  The  Reading  Company  and  the 
Reading  Railway  Comi)any,  being  treated  as  one  and  the  same 
in  this  matter,  2\).9G  per  cent;  the  Lehigh  Valley  Railroad  Com- 
pany, 22.88  per  cent;  the  Central  Railroad  of  New  Jersey,  17.12 
per  cent ;  the  Delaware,  Lackawanna,  &  Western  Railroad  Com- 
pany, 19.52  per  cent;  the  Erie  Railroad  Company,  5.84  per 
cent ;  the  New  York,  Susquehanna,  &  Western  Railroad  Com- 
pany, 4.86  per  cent.  At  the  time  this  proof  was  taken  the 
average  annual  output  of  the  collieries  thus  acquired  was  about 
1,600,UOO  tons,  and  in  the  last  year  the  output  had  risen  to 
1,950,000  tons.  This  combination  of  the  defendants  through 
the  Temple  Iron  Company  was  effective  in  bringing  about  the 
desired  result.  The  New  York,  Wyoming,  &  Western  Railroad 
Company  w^as  successfully  strangled,  aud  the  monopoly  of 
transportation  collectively  held  by  the  six  defendant  carrier 
companies  was  maintained. 

The  projected  competing  railroad  was  undoubtedly  a  good 
faith  proposition,  and  held  out  promise  to  independent  coal 
operators  not  only  of  the  prospect  of  competition  in  transpor- 
tation from  the  mines  to  tide  water,  but  the  possibility  of 
selling  their  coal  either  to  the  controlled  coal  companies  de- 
fendant at  better  prices,  or  to  the  consuming  public  at  tide 
water  in  competition  with  that  of  the  controlled  coal  com- 
panies. Hut  if  we  assume  that  its  construction  wa.s  doubtfuJ, 
the  result  must  be  the  same  as  characterizing  the  purpose  and 
design  of  the  concerted  action  of  the  defendants.  They  wore 
so  far  convinced  of  the  threatening  character  of  the  enterprise 
that  they  were  moved  at  great  cost  to  thwart  it  and  at  the  same 
time  remove  the  temptation  for  like  competition  by  securing  to 
them.selves  forever  the  ])ro(luct  of  the  collieries  named. 

That  the  collieries  to  be  reached  by  the  new  road  were  not 
all  reached  by  each  of  the  defendants  is  true.     The  groat  bulk 
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of  tomiagc  from  tluin  scoms  to  liavc  been  carried  by  the  Erie, 
the  Lehigh,  and  the  Lackawanna.  Hut  the  preservation  of  the 
monopoly  of  transportation  from  the  mines  to  tide  water  held 
by  the  six  lines  which  were  serving  the  region  was  plainly  a 
common  interest, — a  collective  monopoly  by  which  the  profits 
in  coal  could  be  secured  and  the  monopoly  maintained  by  shut- 
ting out  any  new  line  to  tidewater.  The  extent  of  the  interest 
of  each  in  the  desired  result  seems  to  have  been  estimated  by 
themselves  as  fairly  measured  by  the  percentage  of  the  total 
tonnage  theretofore  carried  annually  by  each.  Thus  it  was  that 
they  became  owners  of  the  shares  in  the  Temple  Company,  and 
guarantors  of  its  obligations  in  the  same  proportions. 

It  has  been  suggested  that  since  the  New  York,  Wyoming,  & 
Western  Railroad  has  been  effectively  strangled  that  it  will  be 
idle  to  enjoin  the  doing  of  an  act  already  accomplished.  But 
that  is  a  narrow  view  of  the  relief  which  may  be  granted  under 
the  statute  and  the  frame  of  this  bill. 

The  combination  by  means  of  the  Temple  Company  still 
exists.  It  has  been  and  still  is  an  efficient  agency  for  the  col- 
lective activities  of  the  deferidant  carriers  for  the  purpose  of 
preventing  competition  in  the  transportation  and  sale  of  coal 
in  other  states. 

That  under  the  law  of  Pennsylvania  each  of  the  defendant 
carrier  companies  has  the  power  to  acquire  and  hold  the  stock 
of  coal-producing  companies  may  be  true.  That  the  Temple 
Company  may,  under  the  same  law,  have  the  power  to  acquire 
and  hold  the  capital  stock  of  the  Simpson  &  Watkins'  collieries 
may  also  be  conceded.  But  if  the  defendant  carriers  did,  as  we 
have  found  to  be  the  fact,  combine  to  restrain  the  freedom  of 
interstate  commerce  either  in  the  transportation  or  in  the  sale 
of  anthracite  coal  in  the  markets  of  other  states,  and  adopted 
as  a  means  for  that  purpose  the  Temple  Company,  and,  through 
it,  the  control  of  the  great  Simpson  &  Watkins'  collieries,  the 
parts  of  the  general  scheme,  however  lawful,  considered  alone, 
become  parts  of  an  illegal  combination  under  the  Federal  statute 
which  it  is  the  duty  of  the  court  to  dissolve,  irrespective  of  how 
the  legal  title  to  the  shares  is  held.  Northern  Securities  Case, 
197  U.  S.  244,  291,  49  L.  ed.  739,  761.  So  long  as  the  defendants 
are  able  to  exercise  the  power  thus  illegally  acquired,  it  may 
be  most  efficiently  exerted  for  the  continued  and  further  sup- 
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prcssion  of  I'ompt'titioii.  Tliroii^'li  it,  tlic  (Ufcndants  in  com- 
bination, may  absorl)  tin-  rrinainin*;  output  of  indi'ptMidt'nt  pro- 
ducers. The  ovil  is  in  the  combination.  Without  it  the  several 
proups  of  eoal-earryinp  and  coal-producinjj  companies  have  the 
power  and  motive  to  compete.  That  each  may  for  itself  ad- 
vance the  price  of  coal  or  cut  down  the  i)rodnction  is  true.  Hut 
in  the  power  which  each  other  proup  \vo\dd  have  to  compete 
would  be  found  a  corrective.  The  statute  forl)ids  the  concerted 
action  which  lias  already  brought  about  the  stranplinp  of  a 
projected  competing  railroad  and  the  complete  control  of  the 
sale  of  an  immense  tonnage  of  independent  coal  which  had 
prior  thereto  not  only  been  a  menace  to  their  collective  control 
of  the  means  of  transjiortation  to  New  York  harbor  points,  but 
a  large  competing  factor  in  sales  at  these  points.  The  Temple 
Company,  therefore,  affords  a  powerful  agency  by  means  of 
which  the  unlawful  purpose  which  induced  its  ac<iuisition  may 
be  continued  beyond  the  mere  operation  of  the  Simpson  & 
Watkins'  collieries. 

Its  board  of  directors  includes  the  presidents  of  the  defend- 
ant carriers,  who  also  are  the  presidents  of  the  defendant  coal 
companies,  and  these  defendant  companies  absolutely  dominate 
its  affairs.  The  Temple  Company  also  owns  and  dominates  the 
great  collieries  obtained  from  Simpson  &  Watkins.  Its  board 
of  directors,  composed,  as  it  is,  of  men  representing  the  de- 
fendants, supplies  time,  place,  and  occasion  for  the  expression 
of  phuis  or  combinations  requiring  or  inviting  concert  of  action. 
Though  as  a  board  it  may  not  dictate  the  activities  of  the 
owning  corporations,  still,  in  view  of  the  relation  of  the  Temple 
Company  to  the  defendant  carriers  and  their  respective  coal- 
mining companies,  and  of  the  constitution  of  its  directors,  the 
attitude  of  its  board,  as  indicated  by  the  proceedings  spread 
upon  the  corporate  minutes,  is  of  significance  upon  the  (luestion 
of  the  existence  of  any  concerted  purpose  to  unite  the  activities 
of  its  corporate  owners  to  suppress  competition.  '!'h(>re  are  to 
be  found  on  the  miinites  of  the  Temple  Company  a  number  of 
entries  which  point  strongly  to  combinations  between  the  de- 
fendants. Thus,  on  June  27,  1809,  a  committee  was  appointed 
to  consider  the  establishment  of  a  statistical  bureau,  "to  keep 
a  record  of  all  iiialters  of  interest  to  tin-  anthracite  companies." 
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Wlial  rcsiilfcd  (Iocs  not  ;i|)|)(';ir  I'i-dmi  any  furlln-i'  iiiiiiiiti-.s.  Ou 
July  L',   II'OI,  a  iTsoliit  ion   in  tlicsc  woivls  was  aflo|)1c(|  : 

"Kosolvcd,  Tliat  Mr.  ('unuiiin^',  Mr.  Sayrc,  Mr.  Ili-ndfrsoii, 
I\rr.  CaUhvcll,  and  Mr.  Warren  hr  appointed  a  coMiinittoc  \o 
conshler  the  advisal)il  it,\'  and  expediency  of  inaUin^^  a  -JO  pci' 
cent  rate  to  outside  shippers,  or  a  flat  rate,  and,  if  so,  wliat 
rate." 

I'>y  "outside  shippers"  the  witness  says  was  meant  "inde- 
pendent ojjerators,"  wlio  shijjjx'd  their  own  coal.  The  witnes.s 
by  whom  this  action  was  jjroved  says  that  lie  never  saw  the 
rej)ort  and  does  not  know  that  any  was  made  by  the  committee. 
It  is  true  that  ^Mr.  Raer,  the  president  of  the  Temple  Company, 
denied  that  the  Temple  Company  had  or  undertook  to  exercise 
any  j)owei-  in  respect  of  carrier  rates,  or  in  fixing  prices  of  coal, 
lie  says  that  the  minute  entries  referred  to  above  are  matters 
"interjected  by  somebody,"  under  a  misconception  of  the 
powers  and  duties  of  the  directors  of  that  company,  and  came 
to  nothing.  That  he  shortly  took  the  presidency  himself,  and 
that  the  Temple  Company  "has  been  run  as  the  most  harmless 
mining  company  in  the  state  of  Pennsylvania,"  and  has  had 
nothing  to  do  with  the  price  of  coal  or  with  rates  for  transpor- 
tation. But  this  disclaimer  of  power  does  not  detract  from  the 
significance  of  the  minutes  of  the  board  referred  to  as  evidence 
bearing  upon  the  (luestiou  of  the  relation  of  the  several  de- 
fendants to  each  other. 

We  are  in  entire  accord  with  the  view  of  the  court  below  in 
holding  that  the  transaction  involved  a  concerted  scheme  and 
combination  for  the  purpose  of  restraining  commerce  among 
the  states,  in  plain  violation  of  the  act  of  Congress  of  July  2, 
1890. 

3,  We  come  now  to  the  65  per  cent  contracts. 

The  charge  of  the  petition  in  respect  of  these  contracts  is 
substantially  this: 

a.  That  the  defendant  carriers  possessed  a  substantial  mo- 
nopoly of  all  of  the  means  of  transportation  between  the  coal 
region  and  tide  water. 

b.  That  they  directly  or  indirectly,  through  their  controlled 
coal  companies,  produced  about  75  per  cent  of  the  annual  sup- 
ply of  anthracite  coal. 

e.  That  20  per  cent  or  more  of  the  annual  supply  was  pro- 
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diu'i'd  Ity  iinlt'iiciuli'iit  ojuTators.  whose  foUicrirs  were  located 
contiguous  to  the  earrier  lines  of  the  drlVndant  eonipanies. 

d.  This  being  the  situation,  it  is  charged,  that  for  the  purpose 
of  pnventing  the  output  of  these  independent  itiixhiccrs  "from 
being  solil  througliout  the  several  states  in  eoiuix'tition  with 
the  output  from  their  own  iniiu's,  or  of  the  mines  of  their 
subsidiary  coal  companies,  the  said  defendant  carriers,  having 
almost  a  complete  monopoly  of  the  means  of  transj)ortation 
between  the  anthracite  mines  and  tide  water,  entered  into  and 
now  maintain  an  agreement,  combination,  or  conspiracy  to  use 
their  power  as  said  carriers  to  obtain  control  of  the  sale  and 
disposition  of  the  aforesaid  output  of  the  independent  mines  in 
the  markets  of  the  several  states,  particularly  at  the  great  dis- 
tributing market  at  New  York  harbor,  in  violation  of  the  afore- 
said act  of  July  2,  1890." 

It  is  further  averred: 

e.  That  prior  to  1900  the  defendants  "severally  made"  a 
large  number  of  short-term  contracts  for  the  purchase  of  the 
coal  of  independent  operators  "along  their  respective  lines," 
prices  ranging  from  55  to  60  per  cent  of  the  average  price  at 
tide  water. 

That  upon  the  termination  of  these  contracts  the  defendants, 
"in  pursuance  of  a  previous  agreement  between  themselves, 
severally  offered  to  make,  and  did  make  and  conclude  with 
nearly  all  of  the  independent  operators  along  their  lines,  new 
contracts  containing  substantially  uniform  provisions  agreed 
upon  beforehand  by  the  defendant  carriers  in  concert,  some  of 
the  ojicrators  contracting  with  one  of  the  defendants  and  some 
with  another,"  by  which  such  operators  "severally  agreed"  to 
deliver  on  cars  at  breakers  "to  one  or  the  other  of  the  defend- 
ant carriers,  or  its  subsidiary  coal  company,  all  the  anthracite 
coal  thereafter  mined  from  any  of  their  mines  now  opened  and 
operated,  or  which  they  might  thereafter  open  and  operate, 
deliveries  to  be  made  from  time  to  time  as  called  for,"  etc. 
In  consideration,  the  sellers  were  to  receive  for  prepared  sizes 
65  per  cent  of  the  general  average  i)rice  prevailing  at  tide- 
water points  at  or  near  New  York,  as  computed  from  month  to 
month,  this  average  price  to  be  .settled  by  an  expert  agreed 
U{)on  by  the  parties. 

It  is  further  averred  tiiat  tiiis  price  was  such  as  to  enable  the 
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independent  operator  entering  into  one  of  tlicse  eontraets  to 
realize  upon  his  eoal  from  15  to  50  cents  more  than  he  could 
when  shipj)ing  on  his  own  account  after  paying  tlie  established 
rates  of  transportation,  waste  and  cost  of  selling,  in  competition 
with  the  coal  of  the  defendants.  That  the  difference  was  the 
price  paid  for  the  privilege  of  controlling  the  sale  of  the  in- 
dependent output,  "so  as  to  prevent  it  from  selling  in  com- 
petition with  the  output  of  their  own  mines." 

It  is  then  further  alleged  that  the  result  of  this  plan,  "as 
was  intended,  was  to  draw,  if  not  to  force,  the  great  body  of 
independent  operators  into  making  the  aforesaid  contracts, 
thereby  enabling  the  defendants  to  control  absolutely,  and  until 
the  mines  are  exhausted,  the  output  of  most  of  the  independent 
anthracite  mines,  and  to  prevent  it,  as  aforesaid,  from  being 
sold  in  competition  with  the  output  of  their  own  mines  in  the 
markets  of  the  several  states,  particularly  in  the  great  tide- 
water markets." 

It  is  obvious  that  the  averments  do  not  touch  upon  the  legal- 
ity of  the  contracts  considered  severally,  and  ask  no  relief  upon 
the  theory  that  each  was  a  contract  in  restraint  of  trade.  The 
theory  and  charge  of  the  bill  is  that,  by  concerted  action  be- 
tween the  defendants,  the  independent  operators  were  to  be 
induced  to  enter  singly  into  uniform  agreements  for  the  sale  of 
the  entire  output  of  their  several  mines  and  any  other  they 
might  thereafter  acquire,  excluding  a  negligible  amount  of 
unmarketable  coal  and  coal  for  local  consumption.  And  the 
further  theory  of  the  pleading  is  that  by  such  concerted  action 
and  through  the  higher  price  offered,  the  defendants  would 
obtain  such  control  of  independent  coal  as  to  prevent  com- 
petition in  the  markets  of  other  states. 

It  is  not  essential  that  these  contracts,  considered  singly,  be 
unlawful  as  in  restraint  of  trade.  So  considered,  they  may  be 
wholly  innocent.  Even  acts  absolutely  lawful  may  be  steps  in 
a  criminal  plot.  Aikens  v.  Wisconsin,  195  U.  S.  194,  206,  49 
L.  ed.  154,  160,  25  Sup.  Ct.  Rep.  3.  But  a  series  of  such  con- 
tracts, if  the  result  of  a  concerted  plan  or  plot  between  the 
defendants  to  thereby  secure  control  of  the  sale  of  the  inde- 
pendent coal  in  the  markets  of  other  states,  and  thereby  sup- 
press competition  in  prices  between  their  own  output  and  that 
of  the  independent  operators,  would  come  plainly  within  the 
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tonus  of  tilt*  statute,  ami,  as  parts  of  tin-  sclu'int'  or  plot,  would 
be  unlawiul.  Thus,  in  Swilt  ^V:  Co.  v.  Uiiited  States,  196  U.  S. 
375,  :}96,  4!)  L.  ed.  r)liS,  r)24.  wlure  a  plan  or  seheiiie  consisting 
in  ninny  parts  or  elements  was  averred  to  constitute  a  com- 
bination forbidden  by  the  act  of  July  2,  1800,  it  was  said: 

"'rhe  scheme  as  a  whole  seems  to  us  to  be  within  reach  of  the 
law.  The  constituent  elements,  as  we  have  stated  them,  are 
enoufrh  to  give  to  the  schemo  a  body,  and,  for  all  that  we  can 
say,  to  accomplish  it.  Moreover,  whatever  we  may  think  of 
them  sepanitely  when  we  take  them  up  as  distinct  charges,  they 
are  alleged  suflicit-ntly  as  elements  of  the  scheme.  It  is  sug- 
gested that  the  several  acts  charged  are  lawful  and  that  intent 
can  make  no  difference.  But  they  are  bound  together  as  the 
parts  of  a  single  plan.    The  plan  may  make  the  parts  unlawful." 

That  the  plan  was  calculated  to  accomplish  the  design 
averred,  in  the  present  case,  seems  plain  enough.  The  anthra- 
cite field  was  very  limited.  The  means  for  transportation  from 
the  mines  to  seaboard  shipping  points  were  in  the  hands  of  the 
defendant  carriers.  They,  together  with  their  subsidiary  com- 
panies, controlled  about  90  per  cent  of  the  coal  depo.sit  and 
about  75  per  cent  of  the  annual  output.  If  the  remaining  out- 
put, that  of  the  independent  operators  along  their  several  lines, 
could  be  controlled  as  to  production  and  sale  at  tide-water 
points,  there  would  inevitably  result  such  a  dominating  control 
of  a  necessity  of  life  as  to  bring  the  scheme  or  combination 
within  the  condemnation  of  the  statute. 

That  these  65  per  cent  contracts  were  the  result  of  an  agree- 
ment through  protracted  conferences  between  the  independent 
operators,  acting,  through  an  authorized  committee,  and  oflicials 
of  the  carrier  defendants,  who  were  likewise  oflicials  of  the  coal 
companies  subsidiary  to  the  railroad  companies,  is  plainly  estab- 
litihed.  That  they  were  designed  by  the  defendants  as  a  means 
of  controlling  the  sale  of  the  independent  output  in  the  market 
at  tide-water  points,  thereby  preventing  competition  with  their 
own  coal,  and  as  a  plan  for  removing  the  great  toniuige  con- 
trolled by  the  independents  from  being  used  as  an  inducement 
for  the  entry  of  eomj)eting  eai-riers  into  the  district,  Ls  a  plaui 
deduction. 

Some  of  the  facts  which  lead  to  this  eonelusion  will  be  re- 
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ferred  to  as  briefly  as  tlic  groat  importance  of  tlie  case  will 
permit: 

That  for  a  long  time  many  of  the  iiulopondoiit  operators  had 
been  selling  llieir  outpnt  to  their  great  rivals,  the  defendant 
carriers  and  \hv\v  suvfi;il  eoal  companies,  is  true.     Hy  means 
of  such  sales  and  deliveries  at  their  own  breakers,  the  sellers 
avoided  freight,  waste,  and  expense  of  sales  through  agents, 
etc.    The  price  they  would  thereby  realize  was  fixed,  and  they 
were  not  dependent  upon  a  fluctuating  market.    So  long,  there- 
fore, as  tliey  could  sell  to  their  rivals  at  their  breakers  to  better 
advantage  than  they  could  ship  and  sell  on  their  own  account, 
the  method  appealed  to  them.    But,  obviously,  buyer  and  seller 
were  not  upon  an  e<iual  plane.     The  former  had  control  of 
freight  rates  and  car  service.     The  seller  must  pay  the  rate 
exacted  and  accept  the  car  service  supplied  him  by  the  buyer, 
or  appeal  to  the  remedies  afforded  by  the  law.     If  the  rate  of 
freight  to  tide  water  was  onerous,  and  was  imposed  upon  the 
coal    produced    by    the    defendants    and    their    allied    coal 
producers    without    discrimination    against    the    coal    of    the 
independent  sliipper,  it  would  nevertheless  bear  upon  the  latter 
oppressively,  since  the  rate  paid  would  find  its  way  into  the 
pocket  of  the  defendants.    Therefore  it  was  that  the  higher  the 
freight  rate,  the  greater  the  inducement  to  sell  to  the  carrier 
companies.     That  the  conditions  were  not  accepted  by  the  in- 
dependent producers  as  satisfactory  is  evident.     The  majority 
at  all  times  stood  out,  and  those  making  such  agreements  as 
well  as  those  refusing  to  do  so  maintained  an  agitation  for 
better  freight  rates  and  better  prices  for  those  who  preferred 
to  sell  at  their  breakers.    For  many  years  before  this  proceed- 
ing they  maintained  an   organization   called  "The   Anthracite 
Coal  Operators'  Association,"  and  through  that  body  endeav- 
ored to  improve  their  situation. 

The  series  of  contracts  here  involved  were  all  made  since 
1900,  and  are  therefore  subsequent  to  the  combination  through 
the  Temple  Iron  Company,  already  considered.  The  charge  is 
that  since  that  combination  the  defendants  further  combined 
through  these  contracts.  Prior  to  1900,  we  find  no  evidence  of 
any  combination  or  agreement  for  the  procurement  of  contracts 
of  sale  with  independent  operators.  Upon  the  contrary,  there 
is  much  to  indicate  that  there  was  more  or  less  competition  for 
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coal  accessible  to  more  than  one  of  the  buyinj^  defendants.  The 
eflfect  of  competition  is  shown  by  the  gradual  rise  in  the  price 
the  preat  companies  wire  willing  to  pay.  In  the  earliest  stages 
of  the  business  the  buying  price  seems  to  have  been  fixed  with 
some  relation  to  tlif  varying  wage  scale  of  miners.  This  gave 
way  to  an  agreed  percentage  of  the  current  price  at  tide  water. 
Thus  the  earlier  contracts  allowed  the  selling  operator  oidy  40 
per  cent  of  the  tide- water  price  for  prepared  sizes.  Through 
competition  between  the  existing  companies,  and  through  that 
which  resulted  from  the  entry  of  new  carrier  lines  with  their 
subsidiary  coal  companies,  the  price  was  forced  gradually  up 
from  40  to  60  per  cent  of  the  tide-water  price,  and  at  this  latter 
figure  the  price  stood  when  the  combination  here  averred  came 
into  existence. 

We  have  mentioned  the  influence  of  the  coming  into  the  re- 
gion of  new  coal-carrying  railroads  upon  the  per  cent  of  the 
tide-water  price  which  the  independent  operators  were  able  to 
obtain  from  the  buying  coal  companies.  Tliis  influence,  as  we 
shall  see,  was  a  large  factor  in  bringing  about  the  contracts 
now  in  question.  The  carriers  here  defendant  did  not  all  obtain 
their  footing  in  this  anthracite  field  at  the  same  time.  Thus, 
when  the  New  York,  Susquehanna,  &  Western  was  projected, 
it,  through  its  coal  company,  offered  to  buy  coal  on  50  per  cent 
contracts.  The  price  before  that  had  been  40  to  45  per  cent. 
The  result  was  that  the  other  companies  came  gradually  up  to 
the  same  price.  This  was  late  in  the  eighties,  the  exact  date  not 
being  at  hand.  Again,  it  is  said  in  the  brief  for  the  defendants, 
that: 

"In  the  early  90 's,  the  New  York,  Ontario,  &  Western  Rail- 
road built  a  branch  into  the  Wyoming  region  and  sought  ton- 
nage. Mr.  Sturgis  was  commissioned  beforehand  by  the  coal 
company  of  that  railroad  to  offer  60  per  cent  contracts  on  the 
understanding  that,  if  he  could  secure  a  half  million  tons  an- 
nually, the  branch  would  be  built.  The  branch  railroad  was 
built,  and  by  its  help  large  new  acreages  of  coal  lands  were 
developed,  tributary  to  the  Ontario  &  Western  Railroad." 

As  a  consequence,  says  the  same  brief,  "the  other  coal  com- 
panies began  to  raise  their  rates  to  60  per  cent,"  and  by  1892 
that  had  become  the  settled  price. 

The  influence  of  competition,  actual  or  threatened,  was  also 


THE  SHERMAN  ANTI-TRUST  ACT  1025 

illustrated  in  1898,  wIkmi  the  New  York,  Wyoming,  &  Wo«tern 
was  projected.  A  large  number  of  coal  contracts  liarl  exi)ired 
or  were  about  to  expire,  thus  creating  a  great  tonnage  open  to 
competition.  Many  of  the  operators  in  the  Wyoming  region  of 
the  coal  field  united  their  influence  to  procure  the  building  of 
a  competing  line  between  the  mines  and  New  York  harbor 
points.  To  this  end  a  large  tonnage  was  pledged  to  its  coal- 
selling  company,  which  offered  to  pay  65  per  cent  of  the  tide- 
water price  to  such  operators.  How  and  why  that  project 
failed  M'e  have  already  shown  in  the  section  of  this  opinion 
devoted  to  the  Temple  Iron  Company  combination. 

When  that  effort  failed  there  arose  a  movement  for  a  new 
road  from  the  mines  to  tide  water  through  the  Pennsylvania 
Coal  Company.  That  was  one  of  the  greatest  of  the  independ- 
ent companies,  producing  in  1899  about  2,000,000  tons.  It 
controlled  a  coal-gathering  railroad  called  the  Erie  &  Wyoming 
Valley  Railroad,  and  proposed  its  extension  to  Lackawaxen, 
and  to  cause  the  construction  from  that  point  of  a  railroad  line 
to  the  Hudson  river.  To  this  end  it  caused  to  be  organized  the 
Delaware  Valley  &  Kingston  Railroad.  Of  this  project,  Mr. 
Thomas,  the  president  of  the  Erie  Railroad  Company,  said: 
"They  were  threatening  and  had  started  to  build  a  competing 
road  to  the  Hudson  river."  The  independent  operators,  in  an 
association  maintained  by  them  for  their  mutual  protection, 
hailed  this  scheme  with  joy.  At  a  meeting  of  the  association 
on  November  22,  1899,  the  following  minute  was  made : 

"Mr.  E.  L.  Fuller,  chairman  of  the  executive  committee,  on 
being  called  upon,  told  of  the  efforts  which  have  been  made  to 
induce  the  various  anthracite  railroads  to  offer  more  satisfac- 
tory terms  for  the  purchase  of  the  operators'  coal,  and  of  the 
absolute  failure  of  these  efforts  to  bring  about  any  definite 
result.  He  then  reported  the  organization  of  the  Delaware 
Valley  &  Kingston  Railroad,  backed  by  the  Pennsylvania  Coal 
Company,  and  the  proffer  of  this  latter  company  to  purchase 
coal  from  operators  in  the  Wyoming  and  Lehigh  region,  paying 
65  per  cent  of  the  tide-water  price  for  chestnut  and  larger ;  50 
per  cent  for  pea  coal,  and  a  flat  85  per  cent  freight  rate  on 
buck-wheat  and  smaller  sizes.  These  contracts  were  to  be  for 
all  of  the  coal  in  the  ground,  thus  settling  permanently  the 
price  which  the  operator  would  receive. 
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■■  After  cxttiulod  tlisciissioM  as  to  tlic  details  of  tlu'se  con- 
tracts, and  a  comparison  with  the  results  obtained  under  the 
old  contracts,  the  following  resolution  was  otTcrcd  and  passed 
unanimously : 

"  'Whereas  the  Hrie  &  Wyoming  Valley  Railroad  Company 
lias  arranged  to  build  a  braneh  line  from  llawley,  Pennsylvania, 
to  a  point  on  the  boundary  line  between  New  York  and  Penn- 
sylvania at  Lackawaxen,  forming  a  connection  with  a  railroad 
proposed  to  be  constructed  by  the  Delaware  Valley  &  Kingston 
Railroad  Company  to  tide  water,  at  Kingston,  on  the  Hudson 
river; 

"  'And  whereas  the  construction  of  the  said  railroads  is 
approved  and  promoted  by  the  Pennsylvania  Coal  Company, 
which  has  large  interests  in  the  anthracite  coal  region ; 

"  'And  whereas  the  independent  operators  and  the  general 
public  are  now  largely  at  the  mercy  of  the  existing  railroad 
companies,  which  charge  unreasonable  rates  for  their  services, 
owing  in  part  to  the  large  amounts  for  which  the  said  companies 
have  been  capitalized; 

"  'And  whereas  it  would  be  highly  advantageous  to  all  the 
independent  owners  of  coal  properties  throughout  the  entire 
anthracite  region  of  Pennsylvania  to  have  the  railroad  connec- 
tion, now  proposed,  completed  as  speedily  as  possible; 

"  'And  whereas  it  is  equally  desirable,  in  the  interests  of 
the  people  of  the  state  of  New  York  and  the  public  in  general, 
that  such  railroad  connection  shall  be  made  (since  it  will  neces- 
sarily result  in  a  material  reduction  of  the  price  paid  for 
anthracite  coal  for  consumers),  now,  therefore  it  is 

"  'Resolved,  1.  That  this  association  hereby  expresses  its 
hearty  and  un(|ualified  approval  of  the  proposed  plan  for  the 
construction  of  the  said  railroads,  and  hereby  pledges  its  con- 
stant support  and  active  assistance  in  promoting  the  speedy 
construction  and  completion  of  the  said  railroads. 

"  'II.  That  a  eoininittee  of  three  be  appointed  by  the  presi- 
(i<rit,  of  which  the  president  shall  be  a  member,  to  take  such 
steps  as  may  be  deemed  advisable  toward  furthering  the  said 
plans  and  co-operating  with  the  said  companies  for  the  comple- 
tion of  the  said  railroads,  antl  that  a  report  of  their  proceedings 
be  submitted  to  the  next  meeting  of  this  as.sociation.' 

"In  the  discussion  which  followed,  it  was  the  oijiuion  of  those 
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present  that,  in  view  of  the  hearty  assistance  which  had  been 
accorded  the  operators  ])y  the  Peiiiisylvania  Coal  C(tiri|)aiiy,  it 
was  the  duty  oi'  the  nienihers  to  ^nve  to  this  conipjiiiy  all  of  the 
tonnage  which  they  could  deliver,  and  not  to  pei-mit  any  more 
advantageous  ofVers  which  the  older  companies  might  make,  to 
divert  freight  from  a  road  which  was  constructed  to  give  the 
operators  a  fair  share  in  the  selling  price.  A  vote  of  thanks 
was  accorded  Mr.  Fuller  for  his  labor  and  great  success  in 
accomplishing  a  work  which  was  for  the  advantage  of  every 
individual  operator  in  the  anthracite  regions." 

It  is  enough  to  say  of  this  project  that  it  was  abandoned 
when,  in  1901,  the  Erie  Railroad  accjuired,  without  any  concert 
of  action  between  it  and  the  other  carrier  defendants,  the  capital 
stock  of  the  Pennsylvania  Coal  Company,  which  carried  with 
it  the  capital  stock  of  the  Erie  &  AVyoming  Valley  Railroad  and 
the  Delaware  &  Kingston  Railroad. 

The  persistent  effort  of  the  independents  to  bring  into  the 
field  competing  carrier  and  coal-producing  companies  was  a 
menace  to  the  monopoly  of  transportation  from  that  field  to 
tide  water  which  the  defendants  collectively  possessed.  The 
independent  output  was  one  fourth  of  the  annual  supply.  It 
was  mainly  sold  at  tide  water,  where  it  came  into  active  com- 
petition with  the  larger  production  of  the  defendants;  but,  as 
we  have  already  seen,  this  enormous  tonnage  offered  a  great 
inducement  to  the  organization  of  new  carrier  lines  from  the 
mines  to  the  seaboard.  The  contracts  theretofore  made  for  the 
purchase  of  this  output  had  been  for  short  terms.  The  expira- 
tion of  a  considerable  number  had  more  than  once  been  the 
occasion  for  new  carrier  projects  backed  by  the  independent 
operators.  To  renew  the  contracts  for  short  terms  would  not 
postpone  the  day  of  competition.  The  control  in  perpetuity  of 
such  a  large  proportion  of  the  output  as  would  prevent  in  the 
future  effective  competition  in  the  selling  markets  of  the  coast, 
and  at  the  same  time  remove  inducement  to  the  entry  of  other 
lines  of  carriers,  w^as  the  obvious  solution  of  the  situation.  The 
necessary  control  could  only  come  about  through  concerted 
action.  If  one  of  the  several  independent  groups  of  defendants, 
or  two,  or  any  less  number  than  all,  had  sought  to  obtain 
control,  it  would  have  been  resisted  by  those  not  included. 
Therefore,  it  is  plain  that  if  the  coal  of  these  operators  was  to 
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lie  pliici'd  ill  siii'h  situation  as  that  it  could  not  alTcct  the  price 
of  tlu'ir  own  coal,  unr  Iduj^'cr  coustituti-  a  mass  of  toiuinge 
sufliciciit  to  invite  the  construction  of  new  lines  from  the  mines 
to  the  si'H,  it  must  he  brought  about  thi-ough  the  coiu-crted 
action  of  the  defendants. 

In  1IK)0  there  occurred  the  great  strike  of  the  coal  miners. 
Settled  by  arbitration  in  tlie  fall  of  that  year,  the  miners  ob- 
tained a  10  per  cent  increase  in  wages.  Of  course,  this  affected 
the  railroad  coal-pi-oducinp  companies  and  the  independent  coal 
companies  alike.  The  great  com])anics  took  the  lead  in  the 
arbitration  and  accepted  the  result.  The  independent  com- 
panies were  compelled  to  follow  this  lead.  The  latter,  as  we 
have  seen,  had  before  the  strike  been  i)articularly  urgent  in 
their  efforts  to  secure  better  conditions  from  the  railroads  and 
their  allied  coal  companies.  This  rebellious  attitude  is  partially 
shown  by  the  resolution  of  the  Anthracite  Coal  (Operators' 
Association  of  November  22,  1899,  heretofore  set  out.  When 
the  strike  settlement  was  made,  there  was  some  hesitation 
among  the  indej)endcnt  operators  about  posting  notice  of  the 
advance  in  wages,  and  thiough  committees  they  urged  upon  the 
defendants  that  such  advance  in  wages  justified  a  reduction  in 
freight  rates  and  a  j)rice  of  not  less  than  ti")  per  cent  for  coal 
sold  to  the  defendant  companies.  The  committees  reported 
back  that  they  could  not  obtain  "any  delinite  promise,"  but 
there  has  been  "an  intimation"  that  something  would  be  done 
to  improve  the  preseiit  conditions.  It  \vas  thereupon  resolved 
that  the  advance  scale  should  be  posted,  and  that  a  committee 
should  be  appointed  "to  confer  with  the  various  carrier  com- 
panies, relative  to  a  new  contract."  At  the  same  meeting  a 
innnber  of  the  operators  present  sigiu>d  an  agi'ccment  empower- 
ing the  committee  named  "to  adjust  all  dilVercnccs  with  certain 
transportation  companies,"  and  agree  uixui  a  basis  of  contract 
which  should  definitely  and  for  a  period  of  years  fi.x  the  com- 
mercial relations  between  the  said  operat(U's  and  the  transpor- 
tation companies,  "each  of  the  parties  agreeing  to  make  a 
particular  contract  for  himself  with  the  j)roper  transportation 
eompany."  This  agree?nent,  after  being  signed  by  those  pres- 
ent, was  placed  in  tln'  hands  of  .Mr.  McNuity  to  secure  further 
s'ignatures.  These  matters  ajijjcar  on  the  minutes  of  the  in- 
dividual operators  of  October  oth.     There  ensued  a  number  of 
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coiit'crciiccs  l)t't\\"(M'ii  tilt"  representatives  of  the  sellers  and 
buyers.  The  result  was  that  a  fonn  of  contraet  and  a  price 
was  mutually  aj^reed  upon,  bein{»  the  form  of  the  65  per  eent 
contracts,  which  were  thereafter  entered  into  as  the  short  term 
agreements  theretofore  made  expired.  Thus  the  independents 
put  in  force  the  advance  wage  scale  imposed  by  the  strike 
arbitrators  before  any  agreement  whatever  was  made  or 
j)romised  by  tlie  defendants.  This  increased  scale  which  the 
arbitration  imposed  having  been  accepted  by  the  large  com- 
panies could  not  be  successfully  resisted  by  the  independents. 
It  only  operated  to  make  them  more  persistent  in  their  demand 
for  some  improvement  in  the  methods  and  prices  theretofore 
prevailing. 

That  the  defendant  companies  should  offer  such  terms  is  not 
surprising.  The  contracts  to  be  made  would  be  not  only  for 
the  life  of  the  mines  being  operated  at  the  date  of  the  sale,  but 
was  to  extend  to  any  other  mines  thereafter  opened  by  the 
seller.  The  menace  of  the  independent  output  as  an  invitation 
to  competing  carriers  and  as  a  competing  coal  at  tide  water 
would  be  removed  forever. 

Upon  this  aspect  of  the  case  we  find  ourselves  in  agreement 
with  Judge  Buffington,  who  concluded  a  discussion  of  the 
evidence  by  saying : 

"By  such  perpetual  contracts  .  .  .  these  defendant  rail- 
roads, through  their  subsidiary  coal  companies,  severally  made 
with  other  collieries,  these  combiners  withdrew  and  still  con- 
tinue to  withdraw,  such  product,  for  all  time,  from  competition, 
either  in  interstate  tran.sportation  or  sale.  To  ray  mind  there  is 
no  more  subtle  and  etl'ective  agency  for  the  gradual,  unnoted 
absorption  by  interstate  carriers  of  the  remaining  interstate 
product  than  these  perpetual  contracts.  Holding,  then,  that 
they  are,  in  the  words  of  the  statute,  'contracts.  ...  in 
restraint  of  trade  or  commerce  among  the  states,'  I  record  my 
dissent  to  the  action  of  the  court  in  refusing  to  enjoin  them." 
[183  Fed.  474.] 

The  coal  contracts  acquired  when  this  proceeding  was  begun 
aggregated  nearly  one  half  the  tonnage  of  the  independent 
operators.  ]\Iueh  of  the  coal  so  bought  was  sold  in  Pennsyl- 
vania, and  all  of  the  contracts  were  made  in  that  state,  and  the 
coal  was  also  there  delivered  to  the  buying  defendants.    That 
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the  (lefciulnnts  wen*  free  to  soil  again  within  I'liiiisyh  ;iiiia.  or 
transport  and  soil  beyond  the  state,  is  Inic.  That  some  of  the 
eoal  was  intended  for  local  consumption  may  also  be  true.  Hut 
the  general  market  eontemijlatcd  was  the  market  at  tide  water, 
and  the  sales  wcit'  made  upon  the  basis  of  the  average  price  at 
tide  water.  The  mere  fact  that  the  sales  and  deliveries  took 
place  in  Tennsylvatiia  is  not  controlling  when,  as  here,  the 
expectation  was  that  the  coal  would,  for  the  most  part,  fall 
into  and  become  a  pait  of  the  well-known  current  of  commerce 
between  the  mines  and  the  general  consuming  markets  of  other 
states.  "Commerce  among  the  states  is  not  a  technical  legal 
conception,  but  a  practical  one,  drawn  from  the  course  of  busi- 
ness." Swift  &  Co.  V.  United  States,  106  U.  S.  306,  :}98,  40  L. 
ed.  524,  525;  Loewe  v.  Lawlor,  208  U.  S.  274,  52  L.  ed.  488,  1.3 
Ann.  Cas.  815.  The  purchase  and  delivery  within  the  state  was 
but  one  step  in  a  plan  and  puri)ose  to  control  and  dominate 
trade  and  commerce  in  other  states  for  an  illegal  purpose.  As 
was  .said  by  the  Chief  Justice,  in  Loewe  v.  Lawlor,  cited  above: 

"Although  some  of  the  means  whereby  the  interstate  traffic 
was  to  be  destroyed  were  acts  within  a  state,  and  some  of  them 
were  in  themselves,  as  a  part  of  their  obvious  purpose  and  effect, 
beyond  the  scope  of  Federal  authority,  still,  as  we  have  seen, 
the  acts  must  be  considered  as  a  whole,  and  the  plan  is  open  to 
condemnation,  notwith.standing  a  negligible  amount  of  intra- 
siate  business  might  be  affected  in  carrying  it  out.  If  the 
purposes  of  the  combination  were,  as  alleged,  to  iiicveiit  any 
interstate  transjjortation  at  all,  the  fact  that  the  means  opi-ratcd 
at  one  end  before  physical  transportati(ui  connnenced,  and  at 
the  other  end  after  the  physical  transportation  ended,  was 
immaterial." 

The  general  view  which  this  court  took  of  tlie  elTect  of  tiu'se 
contracts  uixtn  interstate  tral'lic  in  tlie  <'()al  of  this  region  is 
indicated  in  interstate  Commerce  (Commission  v.  I'.aird,  104  U. 
S.  25,  42,  48  L.  ed.  860,  86S.  The  concerted  plan  concerned  the 
relations  of  these  railroads  to  their  interstate  commerce,  and 
dirt'ctly  afTected  the  transportation  and  sale  and  price  of  the 
eoal  in  other  states.  The  jjriine  object  in  engaging  in  this 
scheme  was  not  so  much  the  continl  and  sale  ol'  <"i»al  in  Penn- 
sylvania, but  the  control  of  sales  at  New  Yoi'k  harbor. 

Tiuit  per  cent  of  the  average  ])riee  at  tide  water  retained  by 
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the  buyer  was  assumed  to  eover  the  fni<,'ht,  \v;istc,  and  cost  of 
sale.  TluTo  is  evidence  tending  stroii^'Iy  to  show  1li.it  an  in- 
dependent aeeei)tin<if  one  of  these  contracts  realized  slif^difly 
more  than  he  coidd  realize  if  he  liad  shipped  and  sold  on  his 
own  account.  This  advanced  price,  therefore,  as  char<,'ed  in 
the  bill,  constituti'd  a  f,'reat  inducement  to  draw  tlie  independ- 
ents within  the  control  of  the  defendants,  and  makes  it  hifj^hly 
probable  that,  if  not  enjoined,  they  will  absorb  the  entire 
indepi-ndent  output. 

The  defendants  insist  that  these  contracts  were  but  the  out- 
growth of  conditions  peculiar  to  the  anthracite  coal  ref;ion,  and 
are  not  unreasonably  in  restraint  of  conii)etition,  but  mutually 
advantageous  to  buyer  and  seller. 

That  the  act  of  Congress  does  not  forbid  or  restrain  the  power 
to  make  normal  and  usual  contracts  to  further  trade  by  resort- 
ing to  all  normal  methods,  whether  by  agreement  or  otherwise, 
to  accomplish  such  purpose,  was  pointed  out  in  the  Standard 
Oil  Case,  221  U.  S.  1,  55  L.  ed.  619,  ;j-i  L.  R.  A.  (N.  S.)  834.  In 
that  case  it  was  also  said  that  the  words  "restraint  of  trade" 
should  be  given  a  meaning  which  would  not  destroy  the  in- 
dividual right  of  contract,  and  render  difficult,  if  not  impos- 
sible, any  movement  of  trade  in  the  character  of  interstate 
commerce,  the  free  movement  of  which  it  was  the  purpose  of 
the  statute  to  protect.  We  reaffirm  this  view  of  the  plain 
meaning  of  the  statute,  and  in  so  doing  limit  ourselves  to  the 
inquiry  as  to  whether  this  plan  or  system  of  contracts  entered 
into  according  to  a  concerted  scheme  does  not  operate  to  unduly 
suppress  competition  and  restrain  freedom  of  commerce  among 
the  states. 

Before  these  contracts  there  existed  not  only  the  power  to 
compete,  but  actual  competition  between  the  coal  of  the  inde- 
pendents and  that  produced  by  the  buying  defendants.  Such 
competition  was,  after  the  contracts,  impracticable.  It  is,  of 
course,  obvious  that  the  law  may  not  compel  competition  be- 
tween these  independent  coal  operators  and  the  defendants,  but 
it  may  at  least  remove  illegal  barriers  resulting  from  illegal 
agreements  which  will  make  such  competition  impracticable. 

Whether  a  particular  act,  contract,  or  agreement  was  a 
reasonable  and  normal  method  in  furtherance  of  trade  and 
commerce  may.  In  doubtful  cases,  turn  upon  the  intent  to  be 
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inferred  from  the  extent  of  the  control  thereby  secured  over 
the  commerce  affected,  as  well  as  by  the  method  which  was 
used.  Of  course,  if  the  necessary  result  is  materially  to  restrain 
trade  between  the  states,  the  intent  with  which  the  thing  was 
done  is  of  no  conseiiuence.  But  when  there  is  only  a  probabil- 
ity, the  intent  to  produce  the  consequences  may  become  im- 
portant. United  States  v.  Terminal  R.  Asso.  224  U.  S.  383,  394, 
56  L.  ed.  810.  S13 ;  Swift  &  Co.  v.  United  States,  196  U.  S.  375, 
49  L.  ed.  518. 

In  the  instant  case  the  extent  of  the  control  over  the  limited 
supply  of  anthracite  coal  by  means  of  the  great  proportion 
theretofore  owned  or  controlled  by  the  defendant  companies, 
and  the  extent  of  the  control  acquired  over  the  independent 
output  which  constituted  the  only  competing  supply,  affords 
evidence  of  an  intent  to  suppress  that  competition,  and  of  a 
purpose  to  unduly  restrain  the  freedom  of  production,  transpor- 
tation, and  sale  of  the  article  at  tide  water  markets. 

The  case  falls  well  within  not  only  the  Standard  Oil  and 
Tobacco  Cases,  221  U.  S.  1.  55  L.  ed.  619,  34  L.  R.  A.  (X.  S.) 
834,  221  U.  S.  106,  55  L.  ed.  663,  but  is  of  such  an  unreasonable 
character  as  to  be  within  the  authority  of  a  long  line  of  cases 
decided  by  this  court.  Among  them  we  may  cite:  Northern 
Secur.  Co.  v.  United  States.  193  U.  S.  197,  48  L.  ed.  679 ;  Swift 
&  Co.  V.  United  States.  196  U.  S.  375.  49  L.  ed.  518;  National 
Cotton  Oil  Co.  V.  Texas,  197  U.  S.  115,  49  L.  ed.  689;  United 
States  V.  Terminal  R.  Asso..  224  U.  S.  383.  56  L.  ed.  810.  and 
the  recent  case  of  United  States  v.  Union  P.  R.  Co..  226  U.  S. 
61,  57  L.  ed.  124. 

We  are  thus  led  to  the  conclusion  that  the  defendants  did 
combine  for  two  distinct  purposes, — first,  by  and  through  the 
instrumentality  of  the  Temple  Iron  Company,  with  the  object 
of  preventing  the  construction  of  an  independent  and  compet- 
ing line  of  railway  into  the  anthracite  region;  and,  second,  by 
and  through  the  instrumentality  of  the  65  per  cent  contracts, 
with  the  purpose  and  design  of  controlling  the  sale  of  the 
independent  output  at  tide  water. 

The  acts  and  transactions  which  the  bill  avers  to  have  been 
committed  by  some  of  the  defendants  in  furtherance  of  the 
illegal  plan  and  scheme  of  a  general  combination  are  these: 

a.  The  absorption  in  January,  1898,  of  the  New  York,  Sus- 
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(lucliamia,  &  Western  Railroad,  throuf^h  the  piirdiasc  by  tin; 
Erie  Railroad  of  a  larj^c  majority  of  its  sharers,  whereby  two 
lines  of  eoiiipetiiif^  railroad  eanie  under  one  control  and  man- 
agement. 

b.  The  ae(|nisition  in  1901  of  a  controlling  majority  of  the 
capital  stock  of  the  Central  Railroad  of  New  Jersey  by  the 
Reading  Company,  which  then  owned  the  entire  capital  stock 
of  the  Philadelphia  &  Reading  Railway  Com])any  and  the  Phil- 
adelphia &  Reading  Coal  &  Iron  Company,  "thereby  uniting 
and  bringing  together  under  a  common  head  and  source  of 
control  the  said  Philadelphia  &  Reading  Railway  Company  and 
Central  Railroad  Comjjany  of  New  Jersey,  operating  parallel 
and  competitive  lines  of  railroad,  and  the  said  Philadelphia  & 
Reading  Coal  &  Iron  Company  and  Lehigh  &  Wilkesbarre  Coal 
Company,"  theretofore  owned  and  controlled  by  the  Central 
ftailroad  of  New  Jersey,  thereby  destroying  competition  be- 
tween former  competing  carriers  and  coal-producing  companies. 

c.  The  absorption  in  1899  by  the  Erie  Railroad  Company  of 
the  Pennsjdvania  Coal  Company,  thereby  acquiring  the  stock 
control  of  the  l-h-le  &  Wyoming  Railroad  Company  and  of  the 
Delaware  Valley  &  Kingston  Railroad,  thus  defeating  a  pro- 
jected construction  of  the  last-named  railroad. 

These  were  all  minor  combinations  in  which  only  some  of  the 
defendants  participated.  The  accomplishment  of  these  several 
subordinate  transactions  only  completed  one  or  another  of  the 
several  groups  of  carriers  and  coal-producing  companies,  which 
several  groups  thereafter  not  only  possessed  of  the  power  to 
compete  with  every  other  group,  but,  as  we  have  already  seen, 
were  actually  engaged  in  competing  one  with  another,  prior 
to  the  general  combination  through  the  Temple  Iron  Company 
and  the  65  per  cent  contract  scheme. 

So  far  as  this  record  shows,  not  one  of  these  transactions  was 
the  result  of  any  general  combination  between  all  of  the  de- 
fendants, and  constituted  no  part  of  any  such  general  com- 
bination. None  of  the  defendants  had  any  part  or  lot  in  bring- 
ing them  about  except  the  particular  combining  companies. 

It  is  true  that  the  bill  asks  injunctions  against  the  continu- 
ance of  each  of  these  minor  combinations.  But  if,  as  we  con- 
clude, they  did  not  constitute  any  part  of  any  general  plan  or 
combination  entered  into  by  all  of  the  carrier  companies,  their 
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scpaiati-  foiisidoration  ns  irulopi'iulriit  violations  of  llie  act  of 
I'oMgrrss  is  not  adinissiblr  nndiT  tlic  j,'i'n('ral  frame  of  this 
bill.  To  treat  the  bill  as  one  seeking  to  apply  iIm-  prohibition 
of  the  aet  of  Conj^n'ss  to  each  one  of  these  independent  com- 
binations would  condemn  the  pleading  as  a  plain  misjoinder  of 
parties  and  of  causes  of  suit,  and  a  i)iain  confession  of  multi- 
fariousness. All  of  the  defendants  had  a  common  interest  in 
the  defense  of  the  Temple  Iron  Company  combination,  and  that 
of  the  05  per  cent  contracts,  because  it  was  alleged  that  all  had 
joined  therein.  Hut  all  of  the  defendants  did  not  have  a  com- 
mon interest  in  the  defense  of  these  three  minor  combinations, 
unless  it  appear  that  they  were,  as  charged,  "steps,"  or  acts 
and  agreements  in  furtherance  of  the  general  combination  to 
which  they  were  all  parties.  This  we  find  not  to  be  the  fact. 
If,  therefore,  we  shall  treat  the  bill  as  broad  enough  to  involve 
combinations  which  were  not  steps  or  acts  in  furtherance  of 
any  general  combiiuition,  wc  shall  overrule  the  objection  of 
multifariousness,  made  below  and  here,  for  we  shall  then  main- 
tain a  bill  setting  up  three  separate  and  distinct  causes  of  action 
against  the  distinct  groups  of  defendants,  one  having  no  in- 
terest in  or  connection  with  the  other.  The  grounds  of  each 
suit  would  be  different  and  the  parties  defending  different. 
See  the  discussion  and  cases  cited  in  Simkins,  Fed.  Eq.  Suit, 
pp.  290,  et  se(i. 

Ilaving  failed  to  show  that  these  minor  combinations  were 
acts  in  furtherance  of  the  general  scheme,  or  the  acts  of  the 
combiners  in  the  two  combinations  condemned,  we  are  asked  to 
deal  with  them  as  separate  illegal  combinations  by  such  of  the 
defendants  as  partieijiated.  This  the  court  below  declined  to 
do,  and  we  in  this  find  no  error. 

As  to  the  legality  of  the  minor  combinations,  we  therefore 
express  no  opinion.  We  affirm  the  action  of  the  court  below 
in  declining  to  enjoin  them,  l)ecause  to  construe  the  bill  as 
directed  against  them  as  independent  combinations,  between 
some,  but  not  all,  of  the  j)rineipal  defendants,  would  make  the 
pleading  objectionably  multifarious.  W.'  therefore  direct  that 
the  bill  be  dismissed,  without  prejudice,  in  so  far  as  it  seeks 
relief  against  the  three  alleged  minor  combinations. 

The  decree  of  the  court  below  is  affirmed  as  to  the  Temple 
Iron  Company  combination.     It  is  reversed  as  to  the  (if)  per  cent 


Till-:  SIIKK.MAX  AXTF  TRUST  ACT  1035 

contracts,  aiul  the  case,  will  he  rciiiajKlcd  witli  dii-cction  to  ciitfi' 
a  decree  canceling  each  of  these  contracts,  and  [x-rpetually 
enjoining  their  further  execution,  and  for  such  proceedings  as 
are  in  conformity  with  this  opinion. 

Mr.  Justice  1).\y,  Mr.  Juslicc  1Ii;giiks,  and  Mv.  Justice  Pitnky 
did  not  participate  in  the  consid(;ration  or  decision  of  this  case. 


UNITED  STATES  v.  PACIFIC  &  ARCTIC  RY.  &  NAV.  CO. 
(Supreme  Court  of  United  States,  1913.    228  U.  S.  81.)-^ 

Indictment  for  alleged  violations  of  the  Sherman  anti-trust 
act  and  of  the  interstate  commerce  act. 

The  indictment  contains  six  counts.  The  first  and  second 
counts  charge  violations  of  the  anti-trust  law.  The  first,  by 
the  defendants  engaging  in  a  coiuhiiuition  and  conspiracy  in 
restraint  of  trade  and  commerce  with  one  another,  to  eliminate 
and  destroy  competition  in  the  business  of  transportation  in 
freight  and  passengers  between  various  ports  in  the  United 
States  and  British  Columbia  in  the  south,  and  the  various  cities 
in  the  valleys  of  the  Yukon  river  and  its  tributaries,  both  in 
British  and  American  territory,  in  the  north,  upon  a  line  of 
trafBc  described,  for  the  purpose  and  with  the  intention  of 
monopolizing  such  trade  and  commerce.  The  second  count 
charges  the  monopolization  of  trade  and  commerce  in  the  same 
business  and  between  the  same  ports.  The  manner  of  executing 
the  alleged  criminal  purpose  is  charged  to  be  the  same  in  both 
counts. 

The  places  of  the  incorporation  of  the  corporate  defendants 
are  alleged,  and  the  following  facts:  The  Pacific  Coast  Steam- 
ship Company  and  the  Alaska  Steamship  Company  operate 
respectively  lines  of  steamships  as  common  carriers  of  freight 
and  passengers  running  in  regular  route  between  Seattle,  state 
of  Washington,  and  Skagway,  Alaska.  The  Canadian  Pacific 
Railway  Company  is  a  like  carrier,  and  operates  a  line  of 
steamships  between  Vancouver,  British  Columbia,  and  Skag- 

21 — Names     and     arguments     of 
counsel  omitted. 
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vay.  During' llic  tinn-  iiifiit idiud  in  llu'  iiidicf iiu'iit.  tho  Pacific 
A:  Arctic  K'.iilway  tt  \;ivi>;;i1  ion  ( 'oiiipaiiy  owned  mikI  operated 
u  railroad  from  tidewater  at  SUa<:way  to  the  siiiniiiit  of  Wliite 
Pass,  a  distaiico  of  alioiit  20  miles  to  the  hoiiiidary  line  between 
Alaska  and  British  Coliimhia,  at  which  latter  poiid  it  connected 
with  a  railroad  owned  and  operated  hy  the  I'ritish  Columhia 
Yukon  liaihvay  Company.  The  latter  road  extended  from  tht> 
summit  of  White  Pass  to  the  east  siiore  of  Lake  Pennett  and 
the  boundary  line  between  P.ritish  Cohnnbia  and  Yukon  dis- 
trict of  Caiuida,  a  distance  of  about  2")  miles,  at  whitdi  point 
it  connected  with  anotluM'  raili-oad,  owned  and  operated  l)y  the 
British  Yukon  Railway  Company,  which  extends  to  White 
Horse  on  the  headwaters  of  the  Yukon  river,  in  Yukon  district 
of  Canada.  During  all  the  times  mentioned  there  was  a  line  of 
steamers  jjlyinj;  upon  the  Yukon  river  and  the  iu'adwaters 
thereof  bt>twecn  White  Horse  and  Dawson,  owned  ami  operated 
by  the  British  Yukon  Navigation  Company.  The  four  cor- 
porations last  above  mentioned  and  their  stocks  and  bonds 
were  owned  and  controlled  by  the  same  persons  and  individ- 
uals, and  the  said  three  lines  of  railroads  and  their  lines  of 
steamers  were  under  one  and  the  saiiu'  management,  ami  were 
operated  a.s  one  continuous  liiu^  of  common  carriers  of  freight 
and  passengers  between  the  towns  of  Skagway  ami  Dawson 
and  way  points,  under  the  name  and  style  of  the  White  Pass  & 
Yukon  Route,  referred  to  as  "tlic  railroad,"  and  had  the  sole 
and  exclusive  monopoly  of  the  transportation  business  between 
Lynn  canal  ami  the  navigable  waters  of  the  Yukon  river.  A 
general  trade  and  commerce  was  carried  on  between  British 
Columbia  and  Puget  sound  ports  and  the  Yukon  valley,  both 
in  American  and  British  territory,  over  the  designated  routes 
and  to  the  various  i)laccs  on  the  routes,  and  the  shortest  and 
most  natural  route  for  such  trade  and  commerce  was,  has  been, 
and  is  by  water  craft  from  said  so\ithern  ports  to  Skagway, 
and  thence  over  Moore's  wharf,  so  called,  to  the  points  of 
destination.  Trade  and  commtM'ce  fi-om  White  Hors(>  and  Daw- 
son to  said  southern  ports  would  naturally,  when  left  untram- 
melcd  by  unlawful  interference,  move  up  the  Yukon  to  the 
headwaters  of  that  river,  and  thence,  by  the  way  of  said  rail- 
road,  to   Skagway,    Alaska,   thence  over  said    .Moore's  wharf, 
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and  thence  by  stoamslii])  or  other  water  eruft  to  the  suid  south- 
ern ports. 

The  North  Paeific  Wharves  &  Trading  Conipan}-'  was  the 
owner  and  in  exelusive  possession  and  control  of  all  of  the 
wharves  at  Skagway  at  which  steamships  or  other  water  crafts 
could  take  and  discharge,  or  load  cargo,  that  eoni[)any  having 
a  com])lete  and  absolute  nionoi)oly  of  the  wharfage  business  at 
Skagway,  and  owning  and  operating  the  Moore  wharf,  which 
wharf,  by  agreement  between  the  Wharves  Company  and  the 
railroad,  had  been  made  and  w'as  the  terminus  of  the  railroad, 
over  whicli  all  freight  going  to  or  coming  from  or  passing 
through  Skagway  had  necessarily  to  pass.  The  wharf  was 
operated  as  a  public  wharf.  Continuously  during  the  three 
years  immediately  preceding  the  finding  of  the  indictment,  the 
defendants  combined  and  conspired  together  to  eliminate  and 
destroy  competition  in  the  transportation  business  between  the 
said  southern  ports  and  Skagway,  for  the  purpose  and  with  the 
intention  of  giving  to  and  creating  for  the  Alaska  Steamship 
Company,  the  Pacific  Coast  Steamship  Company,  and  the 
Canadian  Pacific  Railroad  Company,  a  monopoly  of  such  busi- 
ness, and,  to  that  end,  purpose,  and  intention,  entered  into,  and 
continuously  maintained,  a  joint  traffic  arrangement  between 
the  railroad  and  the  steamship  companies,  by  and  through  the 
individual  defendants  as  officers  and  agents  of  the  corporate 
defendants,  pursuant  to  which  arrangement  either  of  the  steam- 
ship companies  could  and  did  bill  freight  and  passengers 
through  from  either  of  the  said  southern  ports  to  any  point  on 
the  said  railway  or  on  said  Yukon  river  or  its  tributaries  along 
and  over  the  route  of  travel  and  transportation  described,  and 
the  railroad  could  and  did  bill  freight  and  passengers  through 
from  Yukon  and  otlier  northern  points  to  said  southern  ports 
only  on  ships  from  Skagway  south,  billing  to  either  of  the 
steamship  companies.  The  rates  for  freight  and  passengers 
were  fixed,  and  an  apportionment  between  the  said  respective 
carriers  of  the  gross  receipts  was  established  and  agreed  upon. 
With  the  like  intent  and  purpose  it  was  agreed  that  the  rail- 
road should,  and  it  did,  refuse  to  enter  into  any  joint  through 
traffic  arrangement  with  any  other  carrier  or  carriers,  and 
refused  to  receive  any  other  through  billing  on  shipments  from 
the  said  southern  ports  except  such  as  arrived  at  Skagway  by 
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some  ship  bfloiigiiig  to  oik-  of  the  steamship  companies,  or  from 
said  Yukon  points  to  tlic  soutlurii  ports,  except  by  the  same 
ships.  As  part  of  the  same  eonibination  and  with  the  same 
intent  and  purpose  it  was  ajjreed  that  the  Wharves  Company 
should,  and  it  did,  during  all  the  times  mentioned,  charge 
wharfape  at  tlie  rati-  of  $2  per  ton  for  all  freight  handled  over 
its  wharf  except  when  the  same  was  shipped  on  a  vessel  owned 
by  either  of  the  companies,  or  was  consigned  to  someone  who 
had  entered  into  or  was  about  to  enter  into  a  contract  with 
either  of  said  steamship  companies  to  bind  himself  to  have  all 
of  his  freight  carried  by  such  steamship  company  and  by  no 
one  else,  in  which  latter  case  a  w'harfage  of  $1  per  ton  only  was 
charged,  and  any  charge  in  excess  of  $1  was  unreasonably  high, 
and  was  exacted  for  the  unlawful  purpose  aforesaid.  With 
like  intention  and  purpose,  and  as  i)art  of  the  same  combina- 
tion and  conspiracy,  it  was  arranged  and  agreed  by  and  be- 
tween the  defendants  that  the  said  railroad  should,  and  it 
accordingly  did,  fix  and  establish  local  rates  and  transportation 
charges  for  freight  and  passengers  from  5  per  cent  to  25  per 
cent  higher  than  tlie  through  joint  rates,  differing  according  to 
classification  of  the  various  commodities  shipped.  Pursuant  to 
such  arrangement,  and  the  puri)ose  and  intention  aforesaid,  the 
said  railroad  received  for  through  shipments,  as  its  share  of 
freight  charges,  from  15  per  cent  to  '.iO  per  cent  less  than  it 
charged  for  the  same  class  of  freight  shipped  between  Skagway 
and  the  same  Yukon  points.  liy  reason  of  the  facts  alleged  it 
became  and  was,  during  all  of  the  time  mentioned,  unprofitable 
for  the  public  to  employ  any  carrier  in  the  trade,  traflic,  or 
commerce  save  and  except  the  said  steamship  companies,  and 
competition  in  the  said  water  transportation  between  the  steam- 
ship companies  and  other  carriers  was  in  that  manner  and  by 
the  means  of  said  combination  and  conspiracy  eliminated  and 
destroyed,  the  defendants  being  enabled  to  monopolize  such 
trade,  traflic,  transportation,  and  commerce,  to  the  injury  of 
the  public. 

The  third  count  charged  an  unlawful  and  unjust  discrimina- 
tion in  the  transportation  of  passengers  and  freight,  in  viola- 
tion of  the  interstate  commerce  act.  The  discrimination  is 
charged  to  have  been  practised  against  the  Ilinnboldt  Steam- 
shij)  Company  between  January  1,  lUU'J,  and  August  10,  11)10, 
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wliieh  eoinpany  is  all('<^'e(l  to  bf  a  Calironiia  (corporation,  and 
engaged  as  a  coniinon  carrier  of  frci^^'lit  and  passengers,  oper- 
ating a  line  of  steamers  from  the  same  ports  from  which  the 
defendant  steamsiiip  comi)anies  opei'ate  their  respective  lines 
to  Skagway,  Alaska.  In  the  eonduct  of  its  business  the  Hum- 
boldt Steamship  Company  ojx'rated  a  steamsliij)  called  the 
"Hundjoldt"  on  a  regular  schedule  and  route  between  Seattle, 
Washington,  aud  Skagway.  "The  railroad,"  as  we  have  seen 
the  White  Pass  &  Yukon  Route  is  called  in  all  of  the  counts, 
had  entered  into  and  maintained  during  the  time  aforesaid, 
with  the  defendant  steamship  companies,  a  joint  traffic  ar- 
rangement wliereby  and  under  the  tenns  of  which  freight  and 
{)assengers  might  be  billed  at  a  joint  through  rate  from  the 
said  southern  ports  over  the  route  described  to  the  various 
Vukon  points,  but  refused,  without  cause  or  excuse,  to  enter 
into  a  joint  traffic  arrangement  with  the  Humboldt  Company, 
though  requested  to  do  so,  or  to  receive,  carry,  or  handle  any 
freight  billed  through  from  Seattle  to  Yukon  points  on  the 
railroad  or  the  Yukon  river;  and  neither  would  nor  did  carry 
any  freight  whatever  from  Skagway  to  any  of  said  points  in 
British  or  American  territory  at  a  less  rate  or  charge  than 
from  5  per  cent  to  30  per  cent  more,  according  to  classifica- 
tion and  character,  than  it  received  from  the  defendant  steam- 
ship companies  as  its  proportion  of  joint  through  rates  from 
such  southern  points  to  the  corresponding  Yukon  points.  The 
railroad  company,  it  is  charged,  caused  the  North  Pacific 
Wharves  &  Trading  Company  to  charge  for  all  freight  shipped 
on  the  steamship  "Humboldt"  for  transhipment  on  the  rail- 
road to  points  along  its  line  on  the  Yukon  river,  a  wharfage 
of  $2  per  ton,  whereas  it  included  at  the  same  time  in  its  por- 
tion of  the  through  rate  on  through  bills  under  its  arrange- 
ment with  defendant  steamship  companies  all  wharfage 
charges.  And  it  is  alleged  that  the  defendants  knowingly, 
wilfully,  aud  maliciously  induced  and  incited  the  railroad  com- 
pany to  practise  the  discrimination  described,  and  each  and 
all  aided  and  abetted  one  another  and  the  railroad  company 
in  such  practice. 

The  other  facts  as  to  routes,  commerce,  and  carriers,  their 
relations  and  arrangements  and  the  effect  of  them,  are  the 
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saiiif  as  in  tin*  first  and  sccoiitl  coiiiils,  tlic  (ndrr  ul'  tilateineut 
being  sonu'wliat  (lilVtrt'iit. 

(^«»uiit  4  is  the  same,  as  to  tin*  I'acts  allc^'cd,  as  tlu*  third 
roniit.  j'XtM'pt  the  discriiiiiiiatioii  is  cliar^ji'd  to  have  been  prac- 
tiscil  ajjainst  thi-  IIiiinlMildt  Sleamsliip  Company  between 
Au^'ust  18.  lino,  and  .January  1,  1!I12. 

Count  .")  brink's  the  disi'iiniination  (diai'i^'cd  down  to  the  find- 
ing' and  presentation  of  tlu-  iiulii'tnitnt.  There  is  no  allega- 
tion of  diseriniination  in  whai'faf^'c  ('haij,'fs. 

Count  G  charges  the  erinie  of  conspiracy  to  conmiit  an  offense 
against  the  United  States  by  destroying  competition  between 
the  defendant  steamshij)  companies  and  the  IIund)oldt  Steam- 
ship Company.  The  same  facts  are  alleged  as  in  the  other 
counts. 

Motions  to  <iuash  the  indietment  and  each  of  its  counts  were 
maile  and  denied.  Demurrers  to  the  indit'tment  were  tiled  and 
sustained  to  all  counts  but  the  6th,  To  that,  the  demurrer  of 
the  individual  defendants  was  sustained. 

MR.  JUSTICE  McKENNA.  after  stating  the  case  as  above,  de- 
livered the  opinion  of  the  court : 

The  district  court  said  that  it  was  "without  jurisdiction  to 
entertain  or  determine  the  questions  involved  in  the  first  five 
counts  of  the  indictment  in  either  a  criminal  or  civil  proceed- 
ing," until  the  matters  of  discrimination  between  carriers  or 
shippers,  or  the  giving  or  refusing  of  joint  traflic  arrange- 
ments, "have  been  submitted  to  and  passed  on  by  the  Inter- 
state Commerce  Commission,"  For  this  conclusion  the  court 
relied  on  Texas  &  P,  R.  Co.  v.  Abilene  Cotton  Oil  Co,  204 
U.  S.  427,  51  L.  ed.  553,  9  Ann.  Cas.  1075,  and  Baltimore  &  0, 
R.  Co.  v.  United  States,  215  U.  S.  492,  54  L.  ed.  2i)6. 

It  may  be  well,  even  at  the  expense  of  repetition,  to  give  a 
summary  of  the  indictment  before  passing  to  the  special  con- 
tention of  the  parties.  The  route  described  is  between  ports 
of  the  United  States  (called  southern  i)orts)  and  places  in 
northern  Alaska  and  Canada  (called  northern  ports)  —  (1)  by 
steamship  lines  from  the  United  States  and  Vancouver,  (south- 
ern ports)  to  Skagway  (the  entire  wharfage  facilities  being 
owned  by  the  .N'orth  Pacific  Wharves  &  Trading  Company)  ; 
(2)  thence  by  railioad  to  the  iieadwaters  of  the  Yukon  river; 
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(3)  thence  by  boat  down  the  Yukon  river  to  Dawson,  etc. 
(called  the  northern  ports).  The  route  is  designated  as  the 
White  Pass  &  Yukon  Route,  and  is  constituted  of  (a)  the 
Pacific  &  Arctic  Railway  &  Navigation  Company,  a  West  Vir- 
ginia corporation;  (b)  the  British  Columbia-Yukon  Railway 
Company,  incorporated  under  the  laws  of  British  Columbia; 
(c)  the  British-Yukon  Railway  Company,  incorporated  under 
the  laws  of  the  Dominion  of  Canada;  and  (d)  the  British- 
Yukon  Navigation  Company,  Limited,  incorporated  under  the 
laws  of  British  Columbia.  These  companies  are  referred  to 
as  "the  railroad  company,"  and  own  the  only  line  of  trans- 
{)ortation  between  the  wharf  at  Skagway  and  the  Yukon  river. 

By  mutual  agreement  between  the  defendant  steamship 
companies,  the  Wharves  Company,  and  the  railroad  company, 
through  routes  and  joint  rates  were  established,  thus  making 
one  continuous  line  of  common  carriers  for  freight  and  pas- 
sengers between  the  United  States  (southern  ports)  and  north- 
ern Alaska  (northern  ports). 

The  Humboldt  Steamship  Company  and  other  independent 
lines  plied  between  the  United  States  and  Skagway. 

By  agreement  between  the  defendants,  the  railroad  refused 
to  make  any  through  route  or  joint  rates  with  the  Humboldt 
Company,  or  with  any  of  the  independent  steamship  lines,  and 
refused  to  bill  freight  or  passengers  from  the  United  States  to 
Yukon  river  points,  or  reversely,  except  by  ships  belonging 
to  one  of  the  defendant  compajiies. 

By  agreement  between  the  defendants  the  railroad  fixed 
so-called  local  rates  between  Skagway  and  the  Yukon  river 
points,  which  rates  were  very  much  higher  than  the  railroad's 
pro  rata  of  the  through  rate. 

The  Wharves  Company  charged  $2  a  ton  for  freight  if 
shipped  on  a  vessel  not  owned  by  one  of  the  defendant  com- 
panies. If  so  shipped  and  consigned  to  one  who  had  entered 
into,  or  was  about  to  enter  into,  a  contract  to  have  all  of  his 
shipments  so  carried,  the  wharfage  charge  was  only  $1.  Wharf- 
age charges  in  excess  of  $1  are  unreasonably  high. 

As  a  result  of  the  agreement,  shippers  were  compelled  to 
use  only  the  ships  of  the  defendant  steamship  companies,  as 
in  that  way  alone  could  lower  through  rates  be  obtained.  Com- 
petition in  water  transportation  was  destroyed  between  the 
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ch'feiulant  sUMiinsliip  companies  and  tlic  iiidi'pciult'nt  lines, 
defendants  obtained  a  nionctpoly  of  the  transportation  business 
between  the  Uriited  States  and  Alaska,  and  the  Humboldt 
Company  was  iliscriminated  against  in  tlu'  matter  of  through 
rates.  These  agrt-ements  between  tln'  defenilant  companies 
are  alleged  to  be  (eoiint  1)  for  the  purpose  of  eliminating 
competition  from  the  business  of  transportation  between  the 
United  States  and  Alaska;  (second  count)  to  monopolize  such 
business;  (counts  3,  4,  and  5)  to  discriminate  against  the 
Humboldt  Company.  Count  6  we  omit  from  consideration  for 
the  present. 

The  charges  of  the  indictment  may  be  even  further  concen- 
trated and  attention  directed  to  these  elements:  The  defend- 
ant steamship  lines  and  the  Humboldt  and  independent  lines 
from  the  United  States  to  Skagway,  the  wharf  at  Skagway, 
and  the  railroad  from  Skagway  to  the  Yukon  river  points. 
The  only  possibility  of  competition  is  in  the  water  part  of  this 
route.  This  controlled,  the  entire  transportation  is  controlled; 
and  to  this  control  the  action  of  the  defendants  was  directed, 
the  means  of  control  being  an  agreement  between  the  de- 
fendants to  throw  all  the  trade  into  the  hands  of  the  defend- 
ant steamship  companies  by  the  railroad  company  establishing 
through  route  and  joint  rates  with  them,  and  refusing  to  do 
so  with  the  Humboldt  Company  or  any  of  the  independent 
companies.  The  Wharves  Company  gave  its  assent  by  its 
wharfage  charges,  and  all  evasion  was  prevented  by  so  fixing 
the  local  rates  that  their  combination  was  greater  than  the 
through  rate  agreed  on.  It  is  manifest  that  the  scheme  was 
effective,  and  cut  out  the  Humboldt  line  and  the  independent 
lines  as  factors  in  the  routes  of  transportation  between  the 
United  States  and  the  Yukon  liver  points.  Is  the  scheme 
illegal? 

This  is  asserted  by  the  govenniieiit  and  (Icnifd  by  the  de- 
fendants. The  court  below,  if  we  take  some  parts  of  its 
decision,  held  that  the  forum  of  that  (piestio!!  was  the  Inter- 
state Commerr-c  Commission.  But,  considering  the  decision 
of  the  court  as  a  whole,  we  tliiiik  it  construed  the  anti-trust 
act,  U[)on  which  counts  1  and  2  were  bas»'d,  and  to  those  counts 
we  .shall  confine  our  discussion  for  the  present.  This  is  ad- 
mitted by  defendants.     They  say  that  as  the  court  held  that. 
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in  order  to  constitute  restraint  of  trade  or  monopolization  of 
trade  under  the  anti-trust  act,  the  aets  charged  must  be  such 
as  at  common  law  constituted  restraint  of  trade,  and  were 
unlawful,  to  that  extent  the  court  construed  the  act.  And, 
setting  forth  the  grounds  of  the  ruling,  counsel  say  that  the 
couii,  decided  that  the  entering  into  through-route  agreements 
by  a  common  carrier  with  one  or  more  connecting  carriers, 
and  the  refusal  to  make  such  agreements  with  other  connect- 
ing carriers,  was  not  unlawful  eitiicr  at  common  law  or  by 
the  interstate  commerce  act;  and  the  court  held,  therefore, 
that  such  act  did  not  constitute  restraint  within  the  meaning 
of  the  anti-trust  act.  The  right  of  a  carrier  to  select  its  con- 
nections must  be  admitted  (we  state  the  right  as  absolute, 
without  regard  to  the  interstate  commerce  act,  for  our  present 
purposes),  and  if  there  were  nothing  else  in  the  case  the  con- 
clusion of  the  district  court  would  have  to  be  affirmed.  But 
there  is  another  and  important  element  to  be  considered.  The 
charge  of  the  indictment  is  that  the  agreements  were  entered 
into  not  from  natural  trade  reasons,  not  from  a  judgment  of 
the  greater  efficiency  or  responsibility  of  the  defendant  steam- 
ship lines  as  instruments  in  the  transportation  than  the  inde- 
pendent lines,  but  as  a  combination  and  conspiracy  in  restraint 
of  trade  by  preventing  and  destroying  competition  in  the 
transportation  of  freight  and  passengers  between  the  United 
States  and  Alaska,  and  obtaining  a  monopoly  of  the  traffic  by 
engaging  not  to  enter  into  agreements  with  the  independent 
lines.  There  is  a  charge,  therefore,  of  infringement  of  the 
anti-trust  law, — of  something  more  done  than  the  exercise  of 
the  common-law  right  of  selecting  connections,  and  the  scheme 
becomes  illegal.  Swift  &  Co.  v.  United  States,  196  U.  S.  375, 
396,  49  L.  ed.  518,  524,  We  do  not  pause  to  justify  this  con- 
clusion, either  by  the  general  purpose  of  the  act  or  by  its 
adjudged  applications.  Its  general  purpose  has  been  elabo- 
rately set  forth  in  very  recent  cases;  and  particular  instances 
of  its  application,  pertinent  to  the  case  at  bar  and  illustrative 
of  it,  are  exhibited  by  Swift  &  Co.  v.  United  States,  supra,  and 
Standard  Sanitary  Mfg.  Co.  v.  United  States,  226  U.  S.  20,  57 
L.  ed.  107.  In  those  cases,  as  here,  rights  were  brought  for- 
ward to  justify  a  purpose  which  transcended  the  limits  put 
upon  their  exercise  by  the  anti-trust  act.     In  those  cases,  as 
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htTi',  tlu'  purpose  (tJif  nit'aiis  hcing  tlin'ticiit )  was  tlu'  pii'ven- 
tion  or  ilostruotioii  ol"  ttnnpctitiun,  ami  tlu*  agrei'incnts  here 
are  exactly  adapted  to  the  purpose.  Not  the  railroad  oidy, 
but  the  Wharves  Company  as  well,  is  charj^ed  to  be  in  the 
eoiubination.  It  was  intermediate  the  railroad  and  the  steam- 
ship lines,  and  diseriniinati'd  in  its  wharfa^'e  charge,  it  is 
alleged,  to  aid  in  the  i)urpose  of  the  combination;  and,  to  com- 
plete and  make  elTective  tlu-  purpose,  the  local  rates  from 
Skagway  to  Yukon  itoints  were  made  greater  than  tliat  part 
of  the  through  transj)ortation. 

Whether  $2  per  ton  (the  rate  charged  to  independent  lines, 
as  against  $1  jier  ton,  charged  to  the  dcfcjidant  steamship 
lines)  was  reasonable  or  unn-asonable,  or  whether  a  through 
rate  may  be  less  than  the  sum  of  tiie  local  rates,  we  are  not 
called  upon  to  consider,  although  tlie  coui't  below  thought  the 
iiKjuiry  important,  and  the  defendants  make  it  prominent  in 
their  contentions.  The  plan  makes  the  parts  unlawful  (Swift 
&  Co.  V.  United  States,  supra),  whatever  they  may  be  inde- 
pendently of  it,  and  whether  there  is  or  is  not  a  standard  of 
reasonableness  which  juries  may  apply  is  aside  from  the  ques- 
tion. It  is  e<iually  unimpoitant  to  consider  whether  the  Inter- 
state Commerce  Commission  has  power  to  pass  on  the  rates, 
as  such,  or  through  routing,  as  such.  We  are  dealing  with  an 
indictment  which  charges  a  criminal  violation  of  the  anti-trust 
act,  and  of  that  the  criminal  courts  have  cognizance,  with 
power  of  decision  upon  the  principle  which  we  have  expressed. 

The  next  contention  of  defendants  is  that,  as  part  of  the 
transportation  route  was  outside  of  the  United  States,  the  anti- 
trust law  does  not  apply.  The  consequences  and,  indeed,  legal 
impossibility,  are  set  forth  to  such  application,  and,  it  is  said, 
"make  it  obvious  that  our  laws  relating  to  interstate  and 
foreign  commerce  were  not  intended  to  have  any  effect  upon 
the  carriage  by  foreign  roads  in  foreign  countries,  and 
it  is  equally  clear  that  our  laws  cannot  be  extended  so  as  to 
control  or  affect  the  foreign  carriage."  This  is  but  saying 
that  laws  have  no  extraterritorial  operation;  but  to  ai'ply  the 
projjositiou  as  defendant,s  api)Iy  it  would  put  the  transporta- 
tion route  described  in  tiie  indictment  out  of  the  control  of 
either  Canada  or  the  United  States.  These  conse(|uences  we 
cannot  accept.    The  indictment  alleges  that  the  four  companies 
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which  constitute  the  While  Tass  ik,  Yukon  lioute  (refrmd  to 
as  the  railroad),  and  owned  and  controlled  by  the  Hame  per- 
sons, entered  into  the  combination  and  conspiracy  alleged, 
with  the  intention  alleged,  with  the  Wharves  Company  and 
the  defendant  steamship  companies.  In  other  words,  it  was  a 
control  to  be  exercised  over  transportation  in  the  United 
States,  and,  so  far,  is  within  the  jurisdiction  of  the  laws  of 
the  United  States,  criminal  and  civil.  If  we  may  not  control 
foreign  citizens  or  corporations  operating  in  foreign  territory, 
we  certainly  may  control  such  citizens  and  corporations  oper- 
ating in  our  territory,  as  we  undoubtedly  may  control  our 
own  citizens  and  our  own  corporations. 

The  ruling  of  the  district  court,  sustaining  the  demurrer  to 
the  first  and  second  counts,  was  therefore  erroneous. 

The  decision  of  the  district  court  upon  counts  3,  4,  and  5 
must  be  determined  upon  different  principles  than  those  which 
we  have  just  expressed  in  passing  on  counts  1  and  2.  The 
district  court,  as  we  have  seen,  decided  that  the  conduct  of 
the  defendants  was  not  subject  to  judicial  review  in  a  criminal 
or  civil  case  until  it  had  been  submitted  to  and  passed  upon 
by  the  Interstate  Commerce  Commission.  The  government 
attacks  the  conclusion  with  arguments  of  great  strength,  and 
contends  that  it  makes  the  Commission  not  only  the  judges 
of  the  civil  relief  that  private  shippers  may  be  given  against 
the  carriers  by  the  interstate  commerce  act,  but  gives  the  Com- 
mission the  control  and  practical  determination  of  the  criminal 
l)rovisions  of  the  law.  The  argument,  in  effect,  is  that  the 
conclusion  of  the  district  court  confounds  the  civil  and  crim- 
inal remedies  of  the  law,  the  private  injury  and  the  public 
injury,  resulting  from  the  violation  of  its  provisions.  And 
who,  it  is  asked,  will  initiate  the  criminal  proceeding,  and  by 
what  proof  will  it  be  supported?  What  degree  of  proof  is  to 
be  accorded  to  the  finding  of  the  Commission — presumptive  or 
conclusive?  If  neither,  it  is  argued,  "it  would  be  a  senseless 
thing  to  regard  such  a  finding  as  a  condition  precedent  of  the 
United  States  to  indict."  If,  it  is  asked  further,  the  finding 
of  the  Commission  is  to  have  either  prima  facie  or  conclusive 
eflfect,  against  whom  is  it  to  have  such  effect?  If  against  a 
defendant,  what  becomes  of  the  6th  Amendment  of  the  Con- 
stitution?   The  argument  of  the  government  is  cast  in  a  series 
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of  (lUPstions  which  end  in  tlio  final  answer,  as  it  is  {'ontendcd, 
that  untler  the  ilocision  of  tlu'  district  co\irt  the  Interstate 
Coninierce  Commission  "beconn-s  practically  thf  coiirt  nf  final 
eriniinal  jnristlietion." 

The  contentions  of  the  governnicnt  wonld  he  t'oniiidahh^  in- 
deed if  the  interstate  commerce  act  was  entirely  i-riniinal.  But 
it  is  more  regulatory  ami  administrative  than  criminal.  It 
has,  it  is  true,  a  criminal  provision  against  violations  of  its 
recjuirements,  but  some  of  its  reciuirements  may  well  depend 
upon  the  exercise  of  the  administrative  power  of  the  Commis- 
sion. This  view  avoids  the  consetiuences  depicted  by  the  gov- 
ernment. It  keeps  separate  the  civil  and  criminal  remedies 
of  the  act.  each  to  be  exercised  in  its  proper  circumstances.  It 
makes  the  interstate  commerce  act  what  it  was  intended  to  be 
and  defined  to  be  in  the  cases  cited  by  the  district  court,  to  wit: 
Texas  &  P.  R.  Co.  v.  Abilene  Cotton  Oil  Co.  204  U.  S.  427,  51 
L.  ed.  553,  9  Ann.  Cas.  1075,  and  Baltimore  &  0.  R.  Co.  v. 
United  States,  215  U.  S.  492,  54  L.  ed.  296.  And  it  would,  in 
our  judgment,  be  an  erroneous  view  to  take  that  the  great 
j)roblems  which  the  act  was  intended  to  solve,  and  the  great 
purposes  it  was  intended  to  effect,  should  be  considered  of  less 
conse(pience  than  the  facility  which  should  be  given  to  some 
particular  remedy,  civil  or  criminal.  We  need  not  extend  the 
discussion.  The  purpose  of  the  interstate  commerce  act  to 
establish  a  tribunal  to  determine  the  relation  of  communities, 
shippers,  and  carriers,  and  their  respective  rights  and  obliga- 
tions dependent  upon  the  act,  has  been  demonstrated  by  the 
cited  cases,  and  also  the  sufficiency  of  its  powers  to  deal  with 
the  circumstances  set  forth  in  the  indictment. 

The  district  court  sustained  count  6  against  the  demurrer 
of  the  corporate  defendants,  but  held  its  averments  wore  not 
sufficient  to  connect  the  individual  defendants  with  the  offense 
charged.  This  is  a  construction  of  the  indictment,  and  not 
subject  to  review. 

It  is  urged  by  the  individual  defendants  that  the  objection 
is  applicable  to  the  other  counts  of  the  indictment,  and  that 
the  court  would  have  undoubtedly  so  ruled  but  for  its  con- 
struction of  the  anti-trust  act;  and  it  is  also  urged  that  in  case 
of  ri'versal  of  tin-  court's  decision  upon  the  construction  of 
the  act.  it  he  permitted  to  pas.s  upon  such  of  the  groiinds  of 
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demurrer  as  wci-c  not  j)a.ss<'(l  upon  in  llir  roniici-  ruling'.  Wo 
yield  to  the  re(|uest,  and  the  more  readily  as  tlie  Kovcnmierit 
does  not  express  great  eonfidenee  in  tlie  sunicicney  of  the  in- 
dictment. Its  final  contention  is  that  the  jiidi^Mnfiit  of  the 
distriet  eoiirt  be  reversed,  with  instructions  "to  pass  on  the 
sufliciency  of  the  indictment  without  regard  to  tiie  action  or 
nonaction  of  tlu'  Interstate  Commerce  Commission." 

The  judguuMit  is  therefore  reversed  as  to  counts  1  and  2, 
and  the  ease  remanded  with  instructions  to  proceed  in  accord- 
ance with  this  opinion. 


(b)  Of  Trading  and  Manufacturing  Units 
ADDYSTON  PIPE  &  STEEL  CO.  v.  UNITED  STATES 
(Supreme  Court  of  United  States,  1899.     175  U.  S.  211.) 

MR.  JUSTICE  PECKHAM  [after  holding  the  Sherman  Anti- 
Trust  Act  constitutional,  see  supra,  pp.  772-780,  continued  as 
follows]  : 

We  are  thus  brought  to  the  question  whether  the  contract 
or  combination  proved  in  this  case  is  one  which  is  either  a 
direct  restraint  or  a  regulation  of  commerce  among  the  several 
states  or  with  foreign  nations  contrary  to  the  act  of  Congress. 
It  is  objected  on  the  part  of  the  appellants  that  even  if  it 
affected  interstate  commerce  the  contract  or  combination  was 
only  a  reasonable  restraint  upon  a  ruinous  competition  among 
themselves,  and  was  formed  only  for  the  purpose  of  protecting 
the  parties  thereto  in  securing  prices  for  their  product  that 
were  fair  and  reasonable  to  themselves  and  the  public.  It  is 
further  objected  that  the  agreement  does  not  come  within  the 
act  because  it  is  not  one  wdiich  amounts  to  a  regidation  of 
interstate  commerce,  as  it  has  no  direct  bearing  upon  or  rela- 
tion to  that  commerce,  but  that,  on  the  contrary,  the  case 
herein  involves  the  same  principles  which  were  under  con- 
sideration in  United  States  v.  E.  C.  Knight  Co.  156  U.  S.  1,  39 
L.  ed.  325,  and,  in  accordance  with  that  decision,  the  bill  should 
be  dismissed. 

Referring  to  the  first  of  these  objections  to  the  maintenance 
of  this  proceeding,  we  are  of  opinion  that  the  agreement  or 
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coinhinatioii  was  not  one  \vlii«'h  simply  secured  for  its  members 
fair  and  reasonable  pric«'s  for  the  artiele  dealt  in  by  them. 
Even  if  the  objeetion  thus  set  up  woidd,  if  well  founded  in 
fact,  constitute  a  defense,  we  a^reo  with  the  circuit  court  of 
njipeals  in  its  statement  of  the  special  facts  upon  this  branch 
of  the  case  and  with  its  opinion  thoreou  as  set  forth  by  Circuit 
Judpe  Taft,  as  follows: 

(The  Court  then  quoted  from  the  opinion  of  Tapt,  J.,  as 
heretofore  s<^t  out.  pp.  644-647,  commencing  with  the  words: 
"The  defendants,  beinp  manufacturers  and  vendors  of  cast- 
iron  pipe,  entered  into  a  combination  to  raise  the  prices  for 
pipe  for  all  the  states  west  and  south  of  New  York,"  etc.,  and 
concluding  with  the  sentence:  "The  same  thing  was  true  all 
through  pay  territory  to  a  greater  or  less  degree,  and  especially 
at  reserved  cities,"  The  opinion  of  Mr.  Justice  Peckiiam 
then  continued  as  follows:] 

The  facts  thus  set  forth  show  conclusively  that  the  effect 
of  the  combination  was  to  enhance  prices  beyond  a  sura  which 
was  reasonable,  and  therefore  the  first  objection  above  set 
forth  need  not  be  further  noticed. 

We  are  also  of  opinion  that  the  direct  effect  of  the  agree- 
ment or  combination  is  to  regulate  interstate  commerce,  and 
the  case  is  therefore  not  covered  by  that  of  United  States  v. 
E.  C.  Knight  Co.  156  U.  S.  1,  39  L.  ed.  :i25,  15  Sup.  Ct.  Rep.  249. 

[The  balance  of  the  opinion  deals  with  the  (piestion  whether 
the  contracts  and  combination  in  question  ojierated  to  regulate 
interstate  commerce  so  as  to  come  within  the  terms  of  the 
Sherman  Act.] 

The  Court  concluded: 

To  the  extent  that  the  present  decree  includes  in  its  scope 
the  enjoining  of  defendants  thus  situated  from  combining  in 
regard  to  contracts  for  selling  pipe  in  their  own  state,  it  is 
modified  and  limited  to  that  portion  of  the  combination  or 
agreement  which  is  interstate  in  it^*  character. 

As  thus  modified  the  decree  is  affirmed. 
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MONTAGUE  &  CO.  v.  LOWIiV 
(Supreme  Court  of  United  States,  1 !)()}.     Hj.'i  U.  S.  TiS.) 

StateiiuMit  hy  Mr.  Justice  PECKIIAM: 

This  act  ion  was  hroufs'ht  under  §  7  of  the  act  of  July  2,  1890 
(26  Stat,  at  L.  209,  chai).  647,  U.  S.  Comp.  Stat.  1901,  {>.  ;{202), 
commonly  called  the  anti-trust  act.  The  section  reads  as  fol- 
lows: 

"Sec.  7.  Any  person  who  shall  be  injured  in  his  business 
or  property  by  any  other  person  or  corporation  by  reason  of 
anythinji:  forbidden  or  declared  to  be  unlawful  by  this  act, 
may  sue  therefor  in  any  circuit  court  of  the  United  States  in 
the  district  in  which  the  defendant  resides  or  is  found,  with- 
out respect  to  the  amount  in  controversy,  and  shall  recover 
threefold  the  damages  by  him  sustained,  and  the  costs  of  suit, 
including  a  reasonable  attorney's  fee." 

PlaintifTs  in  error  (defendants  below)  seek  to  review  the 
judgment  of  the  circuit  court  of  appeals  for  the  ninth  circuit 
(52  C.  C.  A.  621),  affirming  a  judgment  for  plaintiffs,  entered 
in  the  circuit  court  for  the  northern  district  of  California, 
upon  a  verdict  of  a  jury.    106  Fed.  38. 

It  appeared  in  evidence  on  the  trial  in  the  United  States 
circuit  court  that  the  plaintiffs  for  many  years  prior  to  the 
commencement  of  this  action  had  been  copartners,  doing  busi- 
ness as  such  in  the  city  of  San  Francisco  in  the  state  of  Cali- 
fornia, and  dealing  in  tiles,  mantels,  and  grates,  and  that  The 
Tile,  Mantel,  &  Grate  Association  of  California,  and  the  officers 
and  members  thereof,  had  since  on  or  about  the  —  day  of 
January,  1898,  constituted  under  that  name  an  unincorporated 
organization  composed  of  wholesale  dealers  in  tiles,  mantels, 
and  grates,  Avho  were  citizens  and  residents  of  the  city  and 
county  of  San  Francisco,  or  the  city  of  Sacramento,  or  the 
city  of  San  Jose  in  the  state  of  California,  and  such  organiza- 
tion was  also  composed  of  the  manufacturers  of  tiles,  mantels, 
and  grates,  who  were  residents  of  other  states,  and  engaged 
in  the  sale  of  their  manufactured  articles  (among  others)  to 
the  various  other  defendants  in  the  state  of  California.  There 
were  no  manufacturers  of  tiles  within  the  state  of  California, 
and  all  the  defendants  who  were  residents  of  that  state  and 
who  were  also  dealers  in  tiles,  in  the  prosecution  of  their  busi- 
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iirss,  proc'urod  the  tilfs  from  outside  llic  state  of  Califoniia 
aiid  from  amonj»  tliosc  mainifacturcrs  wlio  wi  i-c  made  dcrciid- 
ants  herein.  The  maniifaeturers  and  dealers  wn-e  tlius  oii- 
paped  in  the  proseeution  of  a  Inisiness  ■\vhieh.  with  refei'once 
to  the  sales  of  tiles,  amounted  to  eommeree  Itetweiii  the  states. 
Under  these  eiretnnstanees  the  (h'ahM's  in  tiles,  livinj;  in  San 
Franeiseo,  or  within  a  radius  of  'JOO  miles  thereof,  and  hein}» 
some  of  the  defendants  in  this  aetion.  together  with  the  »'astern 
manufacturers  of  tih',  who  are  named  as  defendant,s  herein, 
formed  an  association  called  The  Til«',  Mantel,  &  Grate  Asso- 
ciation of  California.  The  objects  of  the  association,  as  stated 
in  the  constitution  tiiereof,  were  to  unite  all  acceptable  dealens 
in  tiles,  fireplace  fixtures,  and  mantels  in  San  Francisco  and 
vicinity  (within  a  radius  of  200  miles)  and  all  .\m(M-iean  manu- 
facturers of  tiles,  and  ])y  fre(|uent  interchange  of  ideas  advance 
the  interests  and  promote  the  mutual  welfare  of  its  members. 

P>y  its  constitution,  article  I.,  >i  1,  it  was  pi-ovided  that  any 
individual,  corporation,  or  firm  engagtnl  in  or  contemplatinjj 
engaging  in  the  tile,  mantel,  or  grate  business  in  San  Francisco^ 
or  within  a  radius  of  200  miles  thereof  (not  mainifacturers), 
having  an  established  business  and  carrying  not  less  than 
$3,00U  worth  of  stock,  and  having  been  proposed  by  a  member 
in  good  standing  and  elected,  should,  after  having  signed  the 
constitution  and  by-laws  governing  the  association,  and  upon 
the  paynu-nt  of  an  entrance  fee  as  provided,  enjoy  all  the  privi- 
leges of  membership.  It  was  provided  in  the  second  section 
of  the  same  article  that  all  associated  and  individual  manu- 
facturers of  tiles  and  fireplace  fixtures  throughout  the  United 
States  might  become  nonresident  members  of  the  association 
upon  the  payment  of  an  entrance  fi'c  as  provided,  and  after 
having  signed  the  constitution  and  by-laws  governing  the 
association.  The  initiation  fee  was,  for  active  members,  $25, 
and  for  nonresident  mend)ers  $10,  and  each  active  mi'mber  of 
the  association  was  to  j)ay  $10  per  year  as  dues,  but  no  ilues 
were  charged  against  nonresidents. 

An  executive  committee  was  to  i)e  ajipoinled  whose  duty  it 
was  to  examine  all  applications  for  membership  in  the  associa- 
tion and  report  on  the  same  to  the  association.  It  does  not 
ajjpear  what  vote  was  necessary  to  elect  a  mendier,  but  it  is 
alleged  in  the  complaint  that   it   re(|uired  tlie  unanimous  con- 
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sent  of  tlic  association  (o  licconic  a  nicmhcr  Uici-cof,  ami  it  was 
fuitlici-  allr^'cd  that  by  reason  of  certain  business  (lifficulties 
there  were  nieinl)ers  of  the  association  wlio  were  antafifonistic 
to  plaintiffs,  and  wlio  would  not  hav<'  permitted  tlieni  to  join 
if  they  had  api)Iied,  and  that  plaint  ill's  were;  not  elit,'ibh'  to 
join  tlie  assoeiation  for  the  I'urtlier  reason  that  they  did  not 
carry  at  all  times  stock  of  tin;  value  of  $"{,nOO. 

The  by-laws,  after  providing;  foi-  the  settlement  of  disputes 
between  the  members  and  their  customers,  by  reason  of  liens, 
foreclosure  proceedings,  etc.,  enacted  as  follows,  in  article  III.: 

"Sec.  7.  No  dealer  and  active  member  of  this  association 
shall  purchase,  directly  or  indirectly,  any  tile  or  fireplace  fix- 
tures from  any  manufacturer  or  resident  or  traveling  agent 
of  any  manufacturer  not  a  member  of  this  association,  neither 
shall  they  sell  or  dispose  of,  directly  or  indirectly,  any  unset 
tile  for  less  than  list  prices  to  any  person  or  jjcrsons  not  a 
member  of  this  association,  under  penalty  of  expulsion  from 
the  association. 

"Sec.  8.  Manufacturers  of  tile  or  fireplace  fixtures  or  resi- 
dent or  traveling  agents  of  manufacturers  selling  or  disposing, 
directly  or  indirectly,  their  products  or  wares  to  any  person 
or  persons  not  members  of  the  Tile,  Mantel,  &  Grate  Associa- 
tion of  California,  shall  forfeit  their  membership  in  the  asso- 
ciation." 

The  term  "list  prices,"  referred  to  in  the  seventh  section, 
was  a  list  of  prices  adopted  by  the  association,  and  when  what 
are  called  "unset"  tile  were  sold  by  a  member  to  any  one  not 
a  member,  they  were  sold  at  the  list  prices  so  adopted,  which 
were  more  than  50  per  cent  higher  than  when  sold  to  a  member 
of  the  association. 

The  plaintiffs  had  established  a  profitable  business  and  were 
competing  with  all  the  defendants  who  were  dealers,  and  en- 
gaged in  the  business  of  purchasing  and  selling  tiles,  grates, 
and  mantels  in  San  Francisco  prior  to  the  formation  of  this 
association.  The  plaintiffs  had  also  before  that  time  been 
accustomed  to  purchase  all  their  tile  from  tile  manufacturers 
in  eastern  states  (who  were  also  named  as  parties  defendant 
in  this  action),  and  all  of  those  manufacturers  subsequently 
joined  the  association.  The  plaintiffs  were  not  members  of  the 
association  and  had  never  been,  and  had  never  applied  for 
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imMnborshij)   tlnrciii,   ami   hail   lu'vi-r  Ihth   invitrd   to  join  the 
same. 

Thi'  proof  sliows  tiiaf  l»y  rrason  of  tlir  formation  of  this 
association  tho  plaint  ill's  havo  bei-n  injured  iti  tlnir  business, 
because  they  were  unable  to  procure  tile  from  tlie  manufac- 
turers at  any  price,  or  from  the  dealers  in  San  Francisco,  at 
less  than  the  price  set  forth  in  the  price  list  mentioned  iu  the 
seventh  section  of  the  by-laws,  supra,  which  was  more  than 
50  per  cent  over  the  price  at  which  members  of  the  association 
could  purchase  the  same.  Before  the  formation  of  the  associa- 
tion the  plaintiffs  could  and  did  procure  their  tile  from  the 
manufacturers  at  much  less  cost  than  it  was  possible  for  them 
to  do  from  the  dt'alcrs  in  San  Francisco  after  its  formation. 

There  was  proof  on  the  part  of  the  defendants  below  that 
the  condition  of  carrying  $3,000  worth  of  stock,  as  mentioned 
in  the  constitution,  had  not  always  been  enforced,  but  there 
was  no  averment  or  proof  that  the  article  of  the  constitution 
on  that  subject  had  ever  been  altered  or  repealed. 

The  jury  rendered  a  verdict  for  $500  for  the  plaintiffs,  and, 
pursuant  to  the  provisions  of  the  seventh  section  of  the  act, 
judgment  for  treble  that  sum,  together  with  what  the  trial 
court  decided  to  be  a  reasonable  attorney's  fee,  was  entered 
for  the  plaintiffs. 

MR.  JUSTICE  PECKIIAM,  after  making  the  foregoing  state- 
ment, delivered  the  opinion  of  the  court: 

The  (luestion  raised  by  the  plaintiffs  in  error  in  this  case  is, 
whether  this  association,  described  in  the  foregoing  statement 
of  facts,  constituted  or  amounted  to  an  agreement  or  combina- 
tion in  restraint  of  trade  within  the  meaning  of  the  so-called 
anti-tru.st  act  of  July  2,  IHIHJ? 

The  result  of  the  agreement  when  carried  out  was  to  pre- 
vent the  dealer  in  tiles  in  San  Francisco,  who  was  not  a  mem- 
ber of  the  association,  from  purchasing  or  jiroeuring  the  same 
upon  any  terms  from  any  of  the  manufaetui-ers  who  were  such 
members,  and  all  of  tho.sc  manufa(;tureis  who  had  been  accus- 
tomed to  sell  to  the  plaintiffs  were  meml)ers.  The  nonmember 
dealer  was  also  prevented  l»y  llie  agreement  iViun  Imying  tiles 
of  a  dealer  in  San  Francisco  who  was  a  member,  excepting  at 
a  greatly  enhanced  price  over  what  he  would  have  paid  to  the 
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manufacturer  or  to  any  San  Francisco  dealer  who  was  a 
nienihcr,  if  lie,  tlic  purcliuscr,  were  also  a  incinbcr  of  the  asso- 
ciation. Tlu'  atrreemcnt,  therefore,  restrained  trade,  for  it 
narrowed  the  market  for  the  sale  of  tile  in  California  frorn  the 
manufacturers  and  dealers  therein  in  other  states,  so  that  tiiey 
could  only  be  sold  to  the  members  of  tiie  association,  and  it 
enhanced  prices  to  tlie  nonmember  as  already  stated. 

The  i)laintifTs  endeavored  in  vain  to  procure  tile  for  the  pur- 
poses of  their  business  from  these  tile  manufacturers,  but  the 
latter  refused  to  deal  with  them  because  plaintiffs  were  not 
meinbers  of  the  association.  It  is  not  the  simple  case  of  manu- 
facturers of  an  article  of  commerce  between  the  several  states 
refusing  to  sell  to  certain  other  persons.  The  agreement  is 
between  manufacturers  and  dealers  belonging  to  an  associa- 
tion in  which  the  dealers  agree  not  to  purchase  from  manu- 
facturers not  members  of  the  association,  and  not  to  sell  unset 
tile  to  any  one  not  a  member  of  the  association  for  less  than 
list  prices,  which  are  more  than  50  per  cent  higher  than  the 
prices  would  be  to  those  who  were  members,  while  the  manu- 
facturers who  became  members  agreed  not  to  sell  to  anyone 
not  a  member,  and  in  case  of  a  violation  of  the  agreement  they 
were  subject  to  forfeiting  their  membership.  By  reason  of 
this  agreement,  therefore,  the  market  for  tile  is,  as  we  have 
said,  not  only  narrowed,  but  the  prices  charged  by  the  San 
Francisco  dealers  for  the  unset  tile  to  those  not  members  of 
the  association  are  more  than  doubled.  It  is  urged  that  the 
sale  of  unset  tile,  provided  for  in  the  seventh  section  of  the 
by-laws,  is  a  transaction  wholly  within  the  state  of  California 
and  is  not  in  any  event  a  violation  of  the  act  of  Congress 
which  applies  only  to  commerce  between  the  states.  The  pro- 
vision as  to  this  sale  is  but  a  part  of  the  agreement,  and  it  is 
so  united  with  the  rest  as  to  be  incapable  of  separation  with- 
out at  the  same  time  altering  the  general  purpose  of  the  agree- 
ment. The  whole  agreement  is  to  be  construed  as  one  piece,  in 
which  the  mauufaeturers  are  parties  as  well  as  the  San  Fran- 
cisco dealers,  and  the  refusal  to  sell  on  the  part  of  the 
manufacturers  is  connected  with  and  a  part  of  the  scheme 
which  includes  the  enhancement  of  the  price  of  the  unset  tile 
by  the  San  Francisco  dealers.  The  whole  thing  is  so  bound 
together  that  when  looked  at  as  a  whole  the  sale  of  unset  tile 
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ceases  to  he  n  mere  transact  ion  in  the  state  of  (California,  and 
beeorncs  jiart  of  a  piirpdsc  wliicli.  when  t'arried  ont.  anionnts 
to  and  is  a  contract  or  c(»niliinat  ion  in  nstraint  of  interstate 
tradt*  or  eonimeree. 

A|;ain,  it  is  contend. -d  the  sah'  of  nnset  tih-  is  so  small  in 
San  Francisco  as  to  he  a  nt^'li^'iltlc  »|nantity  ;  that  it  does  not 
anionnt  to  1  per  cent  of  the  hnsiness  of  tlie  dealers  in  tile  in 
that  city.  The  anionnt  of  trade  in  the  commodity  is  not  very 
material,  hnt  even  thon^di  snch  dealing  lieretofore  has  been 
small,  it  wonlii  probably  largely  increase  when  those  who  for- 
merly purchased  tiU'  from  the  manufacturers  are  shut  out  by 
reasou  of  the  association  ami  their  nonnu'inbership  therein 
from  purchasing  their  tile  from  those  manufacturers,  and  are 
compelled  to  ])urehase  them  from  the  San  Francisco  dealers. 
Either  the  extent  of  the  trade  in  unset  tile  woidd  increase  be- 
twecji  the  members  of  the  association  anil  outsiders,  or  else 
the  latter  would  have  to  go  out  of  business,  because  unable  to 
longer  compete  with  their  rivals  who  were  members.  In  either 
event,  the  combination,  if  carried  out,  directly  elTects  a  re- 
straint of  interstate  commerce. 

It  is  also  contended  that,  as  the  expressed  object  of  the 
a.s.sociation  was  to  unite  therein  all  the  dealers  in  San  Francisco 
and  vicinity,  the  plaintilTs  had  nothing  more  to  do  than  join 
the  association,  pay  tln-ir  fees  and  dues,  and  become  like  one 
of  the  other  members.  It  was  not,  however,  a  matter  of  course 
to  permit  any  dealer  to  join.  The  constitution  only  provided 
for  "all  acceptable  dealers"  joining  the  association.  As  plain- 
tiffs were  not  invited  to  be  among  its  founders,  it  would  look 
as  if  they  were  not  regarded  as  acceptable.  However  that  may 
be,  they  never  8ubse(|uently  to  its  formation  ai)plied  for  ad- 
mission. It  is  plain  that  the  (puvstion  of  their  admission,  if 
they  had  so  ajiplied,  was  one  to  be  arbitrarily  determined  by 
the  association.  The  constitution  provided  for  the  appoint- 
ment of  an  executive  committee,  wlu).se  duty  it  was  to  examine 
all  applications  for  mcnd)ersliii)  in  and  to  report  on  the  siime 
to  the  association,  after  whi<'h  it  was  to  decide  whether  tlie 
up{)lieant8  shoidd  be  admitted  or  not.  If  they  were  not  ac- 
ceptable, the  applicant  would  not  be  admitted,  and  whether 
they  were  or  not  was  a  matter   for  the  arbitrary  decision  of 
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the  association.  Its  decision  that  tlicy  were  liot  uceeptablo 
was  fiufficicnt  to  har  their  entrance. 

Again,  it  ai)j»ears  tliat  i)Iaintiirs  wore  not  elif^i])le  under  the 
constitution  because  they  did  not  always  carry  stock  worth 
$3,000,  which,  by  J^  1  of  article  I.,  wa«  made  a  condition  of 
eligibility  to  nu'Uilx'rship.  True,  it  was  stated  in  evidence  that 
this  i)rovisi()n  had  not  been  enforced,  but  there  was  no  aver- 
ment or  proof  that  it  liad  been  repealed,  and  there  was  noth- 
ing "to  prevent  its  enforcement  at  any  time  that  an  ajji^lication 
was  made  by  anyone  wiio  could  not  come  up  to  the  condition. 
The  case  stands,  therefore,  that  the  plaintiffs  had  not  been 
asked  to  join  the  association  at  its  formation;  that  they  did 
not  fill  the  condition  provided  for  in  its  constitution  as  to 
eligibility,  and  that  if  they  had  applied  their  application  was 
subject  to  ^arbitrary  rejection. 

The  plaintiffs,  however,  could  not,  by  virtue  of  any  agree- 
ment contained  in  such  association,  be  legally  put  under  obli- 
gation to  become  members  in  order  to  enable  them  to  transact 
their  business  as  they  had  theretofore  done,  and  to  purchase 
tile  as  they  had  been  accustomed  to  do  before  the  association 
was  formed. 

The  consequences  of  nonmembership  were  grave,  if  not 
disastrous,  to  the  plaintiffs.  It  has  already  been  shown  how 
the  prices  of  tile  were  enhanced  so  far  as  plaintiffs  were  con- 
cerned, and  how,  by  means  of  this  combination,  interstate 
commerce  was  affected. 

The  purchase  and  sale  of  tile  between  the  manufacturers  in 
one  state  and  dealers  therein  in  California  was  interstate  com- 
merce within  the  Addystone  Pipe  Case,  175  U.  S.  211,  44  L. 
ed.  136.  It  was  not  a  combination  or  monopoly  among  manu- 
facturers simply,  but  one  between  them  and  dealers  in  the 
manufactured  article,  which  was  an  article  of  commerce  be- 
tween the  states.  United  States  v.  E.  C.  Knight  Co.  156  U.  S. 
1,  39  L.  ed.  325,  did  not,  therefore,  cover  it.  It  is  not  brought 
within  either  Hopkins  v.  United  States,  171  U.  S.  578,  43  L. 
ed.  290,  or  Anderson  v.  United  States,  171  U.  S.  604,  43  L.  ed. 
300.  In  the  first  case  it  was  held  that  the  occupation  of  the 
members  of  the  association  was  not  interstate  commerce,  and 
in  the  other  that  the  subject-matter  of  the  agreement  did  not 
directly  relate  to,  embrace,  or  act  upon  interstate  commerce, 


1056    CO.MlilNATlONS  AND  KKSTKAINT  oK    TKADK 

for  tlu"  roasons  which  nro  therein  stated  at  lenpth.  Upon  ex- 
amination wr  think  it  is  entirely  clear  that,  the  facts  in  the 
case  at  bar  bear  no  resemblance  to  the  facts  set  forth  in  either 
of  the  above  cases  and  are  not  within  the  reasoning?  of  either. 
The  ajrreement  directly  afTi'cted  and  restrained  interstate 
commerce. 

The  ease  we  regard  as  a  plain  one  and  it  is  nnnecessary  to 
further  enlar^je  npon  it. 

There  is  one  other  (piestion  which,  although  of  secondary 
importance,  is  raised  by  the  plaintilTs  in  error.  After  the  ren- 
dition of  the  verdict  the  plaintilVs  below  claimed  a  reasonable 
attorney's  fee  under  the  seventh  section  of  the  act,  and  made 
proof  of  what  would  be  a  reasonable  sum  therefor,  from  which 
it  appeared  that  it  would  be  from  $7r)()  to  $1,000.  The  trial 
court  awarded  to  the  plaintiffs  $750.  The  verdict  being  only 
for  $500,  the  plaintiffs  in  error  claimed  that  tiie  allowance  was 
an  improper  and  unreasonable  one.  The  trial  took  some  five 
day.s.  The  judgment  in  effect  pronounced  the  association  il- 
legal. The  amount  of  the  attorney's  fee  was  within  the  dis- 
cretion of  the  trial  court,  reasonably  exercised,  and  we  do  not 
think  that  in  this  case  such  discretion  was  abused. 

77ic  judgment  is  afjirmcd. 


SWIFT  &  COMPANY  v.  UNITKI)  STATES 

(Supreme  Court  of  United  States,  inO.").     l!)6  U.  S.  375.) 

Mb*.  JUSTICE  HOLM  HS"  (b-livercd  the  opinion  of  the  court: 
This  is  an  appeal  fi-om  a  ilccree  of  the  circuit  court,  on 
demurrer,  granting  an  injunction  against  the  appellants'  com- 
mi.ssion  of  alleged  violations  of  the  act  of  July  2,  1890  (26 
Stat,  at  L.  20!»,  chap.  (U7,  U.  S.  Comp.  Stat.  1001,  p.  :r20()), 
"to  Protect  Trade  and  Commerce  against  Uidawful  Ke.straints 
and  Monopolies."  It  will  be  necessary  to  consider  both  the 
bill  and  the  decree.  The  ])ill  is  l)rought  against  a  innid)er  of 
corj)orations,  firms,  and  individuals  of  difi'i-rent  states,  and 
makes  the  following  allegations:      1.   The  defendants   (appel- 

22 — (yc\\y  tiio  ojiiniou  of  Uie  lourt 
u  given. 
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lants)  are  engaged  in  tlit-  Ijiisintss  dl'  liiiyiiij^  live  stock  at  the 
stock  yards  in  Chicago,  Omaha,  St.  -Joseph,  Kansas  City,  East 
St.  Louis,  and  St.  Paul,  and  shiu^diti'i-inf^  such  live  stock  at 
their  respective  plants  in  places  named,  in  dilTerent  states, 
and  coiivei-tiii^'  the  live  stock  into  fi'csli  meat  for-  human  con- 
sumption. 2.  The  defendants  "are  also  enj^a^'ed  in  the  busi- 
ness of  selling  such  fresh  meats,  at  the  several  places  where 
they  are  so  prepared,  to  dealers  and  consumers  in  divers  states 
and  territories  of  the  said  United  States  other  than  those 
uherein  the  said  meats  are  so  prepared  and  sold  as  aforesaid, 
and  in  the  District  of  Columbia,  and  in  foreign  countries,  and 
shipping  the  same  meats,  when  so  sold,  from  the  said  places 
of  their  preparation,  over  the  several  lines  of  transportation 
of  the  several  railroad  companies  serving  the  same  as  common 
carriers,  to  such  dealers  and  consumers,  pursuant  to  such 
sales.''  'A.  The  defendants  also  are  engaged  in  the  business 
of  shipping  such  fresh  meats  to  their  respective  agents  at  the 
principal  markets  in  other  states,  etc.,  for  sale  by  those  agents 
in  those  markets  to  dealers  and  consumers.  4.  The  defendants 
together  control  about  six  tenths  of  the  whole  trade  and  com- 
merce in  fresh  meats  among  the  states,  territories,  and  District 
of  Columbia,  and,  5,  but  for  the  acts  charged  would  be  in  free 
competition  with  one  another. 

6.  In  order  to  restrain  competition  among  themselves  as  to 
the  purchase  of  live  stock,  defendants  have  engaged  in,  and 
intend  to  continue,  a  combination  for  requiring,  and  do  and 
will  require,  their  respective  purchasing  agents  at  the  stock 
yards  mentioned,  where  defendants  buy  their  live  stock  (the 
same  being  stock  produced  and  owned  principally  in  other 
states  and  shipped  to  the  yards  for  sale),  to  refrain  from  bid- 
ding against  each  other,  "except  perfunctorily  and  without 
good  faith,"  and  by  this  means  compelling  the  owners  of  such 
stock  to  sell  at  less  prices  than  they  would  receive  if  the 
bidding  really  was  competitive. 

7.  For  the  same  purposes  the  defendants  combine  to  bid  up, 
through  their  agents,  the  prices  of  live  stock  for  a  few  days 
at  a  time,  "so  that  the  market  reports  will  show  prices  much 
higher  than  the  state  of  the  trade  will  warrant,"  thereby 
inducing  stock  owners  in  other  states  to  make  large  shipments 
to  the  stock  yards,  to  their  disadvantage. 
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8.  For  tlu-  saim-  purposes,  juul  lo  iii(»nopoli/.»'  tho  coinmorce 
proteotrd  Ity  flic  statute,  the  defendauts  eoinbine  "to  arbi- 
trarily, from  tinu'  to  time,  raise,  lower,  and  fix  prices,  and  to 
maintain  uniform  priees  at  which  they  will  .sell"  to  dealers 
throughout  the  states.  This  is  efTeetod  by  sceret  perioilical 
meetings,  where  are  fixed  prices  to  be  enforced  until  chanf^cd 
nt  a  subsecpient  meeting.  The  prices  are  maintained  directly, 
and  by  collusively  restricting  the  meat  shipjx'd  by  the  de- 
fendants, wheneviT  conducive  to  the  result,  by  imposing  pen- 
alties for  deviations,  by  establishing  a  uniform  rule  for  the 
giving  of  credit  to  dealers,  etc.,  and  by  notifying  one  another 
of  the  delincpiencics  of  such  dealers,  and  keeping  a  black  list 
of  deliiKiuents,  and  refusing  to  sell  meats  to  them. 

5).  The  defendants  also  combine  to  make  uniform  charges 
fo**  cartage  for  the  delivery  of  meats  sold  to  dealers  and  con- 
sumers iu  the  markets  throughout  the  states,  etc.,  shipped  to 
them  by  the  defendants  through  the  defendants'  agents  at 
the  markets,  when  no  charges  would  have  ])ecn  made  but  for 
the  combination. 

10,  Intending  to  monopolize  the  said  commerce,  and  to 
prevent  competition  therein,  the  defendants  "have  all  and 
each  engaged  in  and  will  continue"  arrangements  with  the 
railroads  whereby  the  defendants  received,  by  means  of  re- 
bates and  other  devices,  rates  less  than  the  lawful  rates  for 
transportation,  and  were  exclusively  to  enjoy  and  share  this 
unlawful  advantage  to  the  exclusion  of  competition  and  the 
public.  By  force  of  the  consecpient  inability  of  competitors 
to  engage  or  continue  in  such  commerce,  the  defendants  are 
attenijjting  to  m()noi)olize,  have  monopolized,  and  will  monopo- 
lize, the  commerce  in  live  stock  and  fresh  meats  among  the 
states  and  territories  and  with  foreign  countries,  and,  11,  the 
defendants  are  and  have  been  in  conspiracy  with  each  other, 
with  the  railroad  comi)anies,  and  others  unknown,  to  obtain 
a  monopoly  of  the  supply  and  distribution  of  fresh  meats 
throtighout  the  United  States,  etc.  And  to  that  end  defendants 
artificially  restrain  the  commerce  and  put  arbitrary  regula- 
tions in  force  affecting  the  sami'  from  the  shipment  of  the  live 
stock  from  the  plains  to  the  final  distribution  of  the  meats  to 
the  consumer.  There  is  a  prayir  for  an  injunction  of  the  most 
comprehensive  sort,  against  all  the  foregoing  proceedings  and 
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others,  for  discovery  of  hooks  and  jiajxTs  nlatin^,'  directly  or 
indirrctly  to  the  purchase  or  shipment  of  live  stock,  and  th(! 
sale  or  sJiipmeiit  of  fresh  meat,  and  for  an  answer  under  oath. 
The  injunction  issued  is  appended  in  a  note.^^ 

To  sum  uj)  the  bill  more  shortly,  it  charj^es  a  combination 
of  a  dominant  jiroportion  of  the  dealers  in  fresh  meat  through- 
out the  United  States  not  to  bid  against  each  other  in  the 
live-stock  markets  of  the  difTerent  states,  to  bid  up  prices  for 
a  few  days  in  order  to  induce  the  cattle  men  to  send  their 
stock  to  the  stock  yards,  to  fix  prices  at  which  they  will  sell, 
and  to  that  end  to  restrict  shipments  of  meat  when  necessary, 
to  establish  a  uniform  rule  of  credit  to  dealers,  and  to  keep  a 
black  list,  to  make  uniform  and  improper  charges  for  cartage, 
and  finally  to  get  less  than  lawful  rates  from  the  railroads,  to 
the  exclusion  of  competitors.  It  is  true  that  the  last  charge  is 
not  clearly  stated  to  be  a  part  of  the  combination.     Rut  as  it 


23 — "And  now,  upon  motion  of 
the  said  attorney,  the  court  doth 
order  that  the  preliminary  injunc- 
tion heretofore  awarded  in  this  cause, 
to  restrain  the  said  defendants  and 
each  of  them,  their  respective  agents 
and  attorneys,  and  all  other  persons 
acting  in  their  behalf,  or  in  behalf 
of  either  of  them,  or  claiming  so  to 
act,  from  entering  into,  taking  part 
in,  or  performing  any  contract,  com- 
bination, or  conspiracy,  the  purpose 
or  effect  of  which  will  be,  as  to  trade 
and  commerce  in  fresh  meats  be- 
tween the  several  st^ates  and  terri- 
tories and  the  District  of  Columbia, 
a  restraint  of  trade,  in  violation  of 
the  provisions  of  the  act  of  Congress 
approved  July  2,  1S90,  entitled  'An 
Act  to  Protect  Trade  and  Commerce 
against  Unlawful  Eestraints  and 
Monopolies,'  either  by  directing  or 
requiring  their  respective  agents  to 
refrain  from  bidding  against  each 
other  in  the  purchase  of  live  stock; 
or  coUusively,  and  by  agreement,  to 
refrain  from  bidding  against  each 
other  at  the  sales  of  live  stock;  or. 


hy  conil'ination,  conspiracy,  or  con- 
tract, raising  or  lowering  prices  or 
fixing  uniform  prices  at  which  the 
said  meats  will  be  sold,  either  di- 
rectly or  through  their  respe<'tive 
agents;  or  by  curtailing  the  quaij- 
tity  of  such  meats  shipped  to  such 
markets  and  agents;  or  by  establish- 
ing and  maintaining  rules  for  the 
giving  of  credit  to  dealers  in  such 
meats,  the  effect  of  which  rules  will 
be  to  restrict  competition ;  or  by  im- 
posing uniform  charges  for  cartage 
and  delivery  of  such  meats  to  dealers 
and  consumers,  the  effect  of  which 
will  be  to  restrict  competition;  or 
by  any  other  method  or  device,  the 
purpose  and  effect  of  which  is  to  re- 
strain commerce  as  aforesaid;  and 
also  from  violating  the  provisions  of 
the  act  of  Congress  approved  July  2, 
1890,  entitled  'An  Act  to  Protect 
Trade  and  Commerce  against  Un- 
lawful Restraints  and  Monopolies,' 
by  combining  or  conspiring  together, 
or  with  each  other  and  others,  to  mo- 
nopolize or  attempt  to  monopolize 
any  part  of  tho  trade  and  commerce 
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is  allrpnl  tliat  the  (Irfciidaiits  have  cacli  and  all  made  arrange- 
ments with  the  railroads,  that  they  wtrc  exclusively  to  enjoy 
the  uidawfiil  ndvantape,  and  that  their  intent  in  what  they 
did  was  to  monopolize  the  eommeree  and  to  prevent  competi- 
tion, arjd  in  view  of  the  general  allegation  to  whieh  we  shall 
refer,  we  think  that  we  have  slated  eorr«'etly  the  purport  of 
the  bill.  It  will  he  noticed  further  that  the  intent  to  monopo- 
lize is  alleged  for  the  fii*st  tiiiie  in  the  8th  section  of  the  bill 
ns  to  raising,  lowering,  aiul  fixing  prices.  In  the  earlier  sec- 
tions, the  intent  alleged  is  to  restrain  competition  among  them- 
selves. But,  after  all  the  specific  charges,  there  is  a  general 
allegation  that  the  defendants  are  conspiring  with  one  an- 
other, the  railroads  and  others,  to  monopolize  the  supply  and 
distribution  of  fresh  meat  throughout  the  United  States,  etc., 
as  has  been  stated  above,  and  it  seems  to  us  that  this  general 


in  fresh  meats  among  the  several 
states  and  territories  and  the  Dis- 
trict of  roluinhia,  by  demanding,  ob- 
tiiining,  or,  with  or  without  the  con- 
nivance of  the  ofTiccrs  or  agents 
thereof,  or  any  of  them,  receiving 
from  railroad  companies  or  other 
common  carriers  transporting  such 
fresh  meats  in  such  trade  and  com- 
merce, either  directly  or  by  means 
of  rebatos,  or  by  any  other  device, 
tr.Tnsportation  of  or  for  such  meats, 
from  the  points  of  the  jiroparation 
and  i)roduction  of  the  same  from 
live  stock  or  elsewhere,  to  tiio  mar- 
kets for  the  sale  of  the  same  to  deal- 
ers and  consumers  in  other  states 
and  territories  than  those  wherein 
the  same  are  bo  prepared,  or  the  Dis- 
trict of  Columbia,  at  less  than  the 
regular  rates  which  may  be  estJib- 
lished  or  in  force  on  their  several 
lines  of  transporUition,  under  the 
provisions  in  that  behalf  of  the  laws 
of  tho  said  Uniti'd  Ktut4's  for  the 
regulation  of  commen-e,  be,  and  the 
same  is  hereby,  made  jierpetual. 

"But  nothing  herein  shiill  be  con- 
(itniwl   to  prohibit  tho  said   defend 


ajits  from  agreeing  upon  charges  for 
cartage  and  delivery,  and  other  in- 
cidents connected  with  local  sales, 
where  such  charges  are  not  calculat- 
ed to  have  any  effect  upon  compe- 
tition in  the  sales  and  <lelivery  of 
meats;  nor  from  est^alilishing  and 
maintaining  rules  for  the  giving  of 
credit  to  dealers  where  such  rules  in 
good  faith  are  calculated  solely  to 
protect  the  defendants  against  dis- 
honest or  irresponsible  dealers,  nor 
from  curtailing  tho  quantity  of 
meats  shipped  to  a  given  market 
where  the  pnrjiose  of  such  arriuige- 
ment  in  good  faith  is  to  prevent  the 
over  accumulation  of  merits  as  per- 
ishable articles   in  such  markets. 

"Nor  shall  anything  herein  con- 
tained be  construed  to  restrain  or 
int^'rfero  with  tho  action  of  any  sin- 
gle company  or  firm,  by  its  or  their 
oflicors  or  agents  (whether  such  of- 
ficers or  agents  are  themselves  per- 
sonally made  parties  defendant  here- 
to or  not),  acting  with  respect  to  its 
or  their  own  cor|mr;ite  or  firm  busi- 
ness,   property,   or   affairs." 
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allegation  of  iiilciit  colors  and  a|)j)liis  to  all  the  speeific  charges 
of  the  bill.  Whatever  may  be  thoiif^'iit  coiiccrriinp  the  proper 
constnietion  of  the  statute,  a  bill  in  equity  is  not  to  be  rcful 
and  construed  as  an  indictment  would  have  been  read  and 
construed  a  hundred  years  ago,  but  it  is  to  be  taken  to  mean 
what  it  fairly  conveys  to  a  dispassionate  reader  by  a  fairly 
exact  use  of  English  speech.  Thus  read  this  bill  seems  to  us 
intended  to  allege  successive  elements  of  a  single  connected 
scheme. 

We  read  the  demurrer  with  the  same  liberality.  Therefore 
we  take  it  as  applying  to  the  bill  generally  for  multifariousness 
and  want  of  equity,  and  also  to  each  section  of  it  which  makes 
a  charge,  and  to  the  discovery.  The  demurrer  to  the  discovery 
will  not  need  discussion  in  the  view  which  we  take  concerning 
the  relief,  and  therefore  we  turn  at  once  to  that. 

The  general  objection  is  urged  that  the  bill  does  not  set 
forth  sufficient  definite  or  specific  facts.  This  objection  Is 
serious,  but  it  seems  to  us  inherent  in  the  nature  of  the  case. 
The  scheme  alleged  is  so  vast  that  it  presents  a  new  problem 
in  pleading.  If,  as  we  must  assume,  the  scheme  is  entertained, 
it  is,  of  course,  contrary  to  the  very  words  of  the  statute.  Its 
size  makes  the  violation  of  the  law  more  conspicuous,  and  yet 
the  same  thing  makes  it  impossible  to  fasten  the  principal  fact 
to  a  certain  time  and  place.  The  elements,  too,  are  so  numer- 
ous and  shifting,  even  the  constituent  parts  alleged  are,  and 
from  their  nature  must  be,  so  extensive  in  time  and  space, 
that  something  of  the  same  impossibility  applies  to  them.  The 
law  has  been  upheld,  and  therefore  we  are  bound  to  enforce 
it  notwithstanding  these  difficulties.  On  the  other  hand,  we 
equally  are  bound,  by  the  first  principles  of  justice,  not  to 
sanction  a  decree  so  vague  as  to  put  the  whole  conduct  of  the 
defendants'  business  at  the  peril  of  a  summons  for  contempt. 
We  cannot  issue  a  general  injunction  against  all  possible 
breaches  of  the  law.  We  must  steer  between  these  opposite 
difficulties  as  best  we  can. 

The  scheme  as  a  whole  seems  to  us  to  be  within  reach  of  the 
law.  The  constituent  elements,  as  we  have  stated  them,  are 
enough  to  give  to  the  scheme  a  body  and,  for  all  that  we  can 
say,  to  accomplish  it.  Moreover,  whatever  we  may  think  of 
them  separately,  when  we  take  them  up  as  distinct  charges, 
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tlu  y  arr  allt'j;i'd  suflicirutly  as  ilrniciits  of  tlu-  schcriir.  It  is 
s\ijr>;t'stiMl  tliat  tlu'  sfveral  acts  cliarj^cd  arc  lawful,  and  tliat 
intont  I'an  make  no  (litTiroiu-c.  Hut  tlu-y  an*  bound  tof^ttlior  as 
the  parts  of  a  singh'  plan.  The  plan  may  make  the  parts  un- 
lawful. Aikens  v.  Wisconsin,  19;')  U.  S.  1!)4,  206,  49  L.  ed.  154. 
The  statute  gives  this  proceeding  against  eomhinations  in  re- 
straint of  commerce  among  the  states  and  again.st  attempts  to 
monopolize  the  .same.  Intent  is  almost  essential  to  such  a  com- 
bination, and  is  essential  to  such  an  attempt.  Where  acts  are 
not  suflicicnt  in  themselves  to  produce  a  result  which  the  law 
seeks  to  prevent. — for  instance,  the  monopoly, — but  require 
further  acts  in  aildition  to  the  mere  forces  of  nature  to  bring 
that  result  to  pass,  an  intent  to  bring  it  to  pass  is  necessary  in 
order  to  produce  a  dangerous  probability  that  it  will  happen. 
Com.  v.  Peaslce,  177  I\Iass.  267,  272.  Hut  when  that  intent  and 
the  consequent  dangerous  probability  exist,  this  statute,  like 
many  others,  and  like  the  common  law  in  some  cases,  directs 
itself  again  that  dangerous  probability  as  well  as  against  the 
completed  result.  What  we  have  .said  disposes  incidentally  of 
the  objection  to  the  bill  as  multifarious.  The  unity  of  the  plan 
embraces  all  the  parts. 

One  further  observation  should  be  made.  Although  the 
combination  alleged  embraces  restraint  and  monopoly  of  trade 
within  a  single  state,  its  efTect  upon  commerce  among  the 
states  is  not  accidental,  secondary,  remote,  or  merely  probable. 
On  the  allegations  of  the  bill  the  latter  commerce  no  less, 
perhaps  even  more,  than  commerce  within  a  single  state,  is  an 
object  of  attack.  See  Leloup  v.  Port  of  Mobile,  127,  U.  S.  640, 
647,  32  L.  ed.  311,  314,  2  Inters.  Com.  Rep.  134;  Crutcher  v. 
Kentucky,  141  U.  S.  47,  59,  35  L.  cd.  649,  652;  Allen  v.  Hull- 
man's  Palace  Car  Co.  191  U.  S.  171,  179,  180,  48  L.  ed.  134, 
138.  Moreover,  it  is  a  direct  object;  it  is  that  for  the  sjike  of 
which  the  several  specific  acts  and  courses  of  conduct  are 
done  and  adopted.  Therefore  the  case  is  not  like  United 
States  V.  E.  C.  Knight  Co.  156  U.  S.  1,  39  L.  ed.  325,  where  the 
subject-matter  of  the  condjination  was  manufacture,  and  the 
direct  object  monopoly  of  manufaiturc  within  a  state.  How- 
ever likely  monojxdy  of  commerce  among  the  states  in  the 
article  manufactured  was  to  follow  from  the  agreement,  it 
was  not  a  nt'cessary  conseqjieuce  nor  a  primary  end.    Here  the 


TIIH  SIII:K.MAX  ant  I  trust  act  10G3 

Subjeet-iiiJittci'  is  sales,  and  tlic  very  point  ol"  tin-  ('(Miibinalion 
is  to  restrain  and  nionopoli/.c  commerce  among  the  states  in 
resi)ect  to  such  sales.  The  two  cases  are  near  to  each  other, 
as  sooner  or  later  always  must  happen  where  lines  are  to  be 
drawn,  hul  the  line  between  them  is  distinct.  Montague  &  Co. 
V.  Lowry,  VXi  U.  S.  :{8,  48  L.  ed.  G08. 

So,  again,  tlu-  line  is  distinct  between  this  case  and  Hopkins 
V.  United  States,  171  U.  S.  578,  4:5  L.  ed.  2!)(),  1!)  Sup.  Ct.  Rep. 
40.  All  that  was  decided  there  was  that  the  local  business  of 
commission  merchants  was  not  commerce  among  the  states, 
even  if  what  the  brokers  were  employed  to  sell  was  an  object 
of  such  commerce.  The  brokers  were  not  like  the  defendants 
before  us,  themselves  the  buyers  and  sellers.  They  only  fur- 
nished certain  facilities  for  the  sales.  Therefore,  there  again 
the  effects  of  the  combination  of  brokers  upon  the  commerce 
was  only  indirect,  and  not  within  the  act.  Whether  the  case 
would  have  been  different  if  the  combination  had  resulted  in 
exorbitant  charges  was  left  open.  In  Anderson  v.  United 
States,  171  U.  S.  604,  4.*]  L.  ed.  .'^00,  the  defendants  were  buyers 
and  sellers  at  the  stock  yards,  but  their  agreement  was  merely 
not  to  employ  brokers,  or  to  recognize  yard-traders,  who  were 
not  members  of  their  association.  Any  yard-trader  could  be- 
come a  member  of  the  association  on  complying  with  the  con- 
ditions, and  there  was  said  to  be  no  feature  of  monopoly  in 
the  case.  It  was  held  that  the  combination  did  not  directly 
regulate  commerce  between  the  states,  and,  being  formed  with 
a  different  intent,  was  not  within  the  act.  The  present  case 
is  more  like  Montague  &  Co.  v.  Lowry,  193  U,  S.  38,  48  L.  ed. 
608. 

For  the  foregoing  reasons  we  are  of  opinion  tliat  the  carry- 
ing out  of  the  scheme  alleged,  by  the  means  set  forth,  properly 
may  be  enjoined,  and  that  the  bill  cannot  be  dismissed. 

So  far  it  has  not  been  necessary  to  consider  whether  the 
facts  charged  in  any  single  paragraph  constitute  commerce 
among  the  states  or  show  an  interference  with  it.  There  can 
be  no  doubt,  we  apprehend,  as  to  the  collective  effect  of  all 
the  facts,  if  true,  and  if  the  defendants  entertain  the  intent 
alleged.  We  pass  now  to  the  particulars,  and  will  consider  the 
corresponding  parts  of  the  injunction  at  the  same  time.  The 
first  question  arises  on  the  6th  section.     That  charges  a  com- 
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biiiation  of  iiKlfpi'iuloiit  (It-jilcrs  to  rt-stiii-t  tlic  coiiipct ition  of 
tln'ir  Jijzt'nts  when  purcluiMiiij^  stofk  I'nr  tliciii  in  the  stock 
yards.  The  purchasers  and  their  shniKhti'riii^'  establishments 
are  largely  in  different  states  from  those  of  the  stock  yards, 
and  the  sellers  of  the  cattle,  perhaps  it  is  not  too  much  to 
assume,  larjjely  in  dilTcrent  states  from  either.  The  intent  of 
the  combination  is  not  merely  to  restrict  competition  among 
the  parties,  biit,  as  we  have  said,  by  force  of  the  general  allega- 
tion at  the  end  of  the  bill,  to  aid  in  an  attempt  to  monopolize 
commerce  among  the  stati's. 

It  is  said  that  this  charge  is  too  vaj^'Uf  and  tliat  it  does  not 
set  forth  a  case  of  commerce  among  the  states.  Taking  up  the 
latter  objection  first,  commerce  among  the  states  is  not  a  tech- 
nical legal  conception,  but  a  practical  one,  drawn  from  the 
course  of  business.  When  cattle  are  sent  for  sale  from  a  place 
in  one  state,  with  the  expectation  that  they  will  end  their 
transit,  after  purchase,  in  another,  and  when  in  eflfect  they  do 
so,  with  only  the  internijition  necessary  to  find  a  purchaser  at 
the  stock  yards,  and  when  this  is  a  typical,  constantly  recur- 
ring course,  the  current  thus  existing  is  a  current  of  commerce 
among  the  states,  and  the  purchase  of  the  cattle  is  a  part  and 
incident  of  such  commerce.  What  we  say  is  true  at  least  of 
such  a  purchase  by  residents  in  another  state  from  that  of  the 
seller  and  of  the  cattle.  And  we  need  not  trouble  ourselves  at 
this  time  as  to  whether  the  statute  could  be  escaped  by  any 
arrangement  as  to  the  place  where  the  sale  in  point  of  law  Is 
consummated.  See  Norfolk  &  W.  R.  Co.  v.  Sinus,  191  U.  S. 
441,  48  L.  ed.  2r)4.  Hut  the  (jth  section  of  the  bill  charges  an 
interference  with  such  sales,  a  restraint  of  the  parties  by 
mutual  contract,  and  a  combination  not  to  compete  in  order 
to  monopolize.  It  is  iiiiniaterial  if  the  section  also  embraces 
domestic  transactions. 

It  should  be  added  that  the  cattle  in  the  stock  yard  are  not 
at  rest  even  to  the  extent  that  was  held  suflicient  to  warrant 
taxation  in  American  Steel  &  Wire  Co.  v.  Speed,  lit2  U.  S. 
500,  48  L.  ed.  5:{8.  But  it  may  be  that  tlu'  cpiestion  of  taxation 
docs  not  depend  upon  whether  the  article  taxed  may  or  may 
not  be  said  to  be  in  the  course  of  commerce  between  tlu*  states, 
but  depends  upon  whether  the  tax  so  far  alTccts  that  commerce 
a.s  to  amount   to   a   regulation   of   it.      The   injunction   against 
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taking  part  in  u  combination,  the  cfTcct  of  wliicli  will  bo  a 
restraint  of  tJ-adi-  anionj?  tlie  states,  by  direct inj,'  tlie  defend- 
ants' agents  to  refrain  from  bidding  against  one  anotlier  at 
the  sales  of  live  stock,  is  justified  so  far  as  the  subject-matter 
is  concerned. 

The  injunction,  however,  refers  not  to  trade  anions'  the 
states  in  cattle,  concerning  which  there  can  be  no  (luestion  of 
original  packages,  but  to  trade  in  fresh  meats,  as  the  trade 
forbidden  to  be  restrained,  and  it  is  objected  that  the  trade 
iu  fresh  meats  described  in  the  2d  and  .'3d  sections  of  the  bill 
is  not  conunerce  among  the  states,  because  the  meat  is  sold  at 
the  slauglitering  places,  or,  when  sold  elsewhere,  may  be  sold 
iu  less  than  the  original  packages.  But  the  allegations  of  the 
2d  section,  even  if  they  import  a  technical  passing  of  title  at 
the  slaughtering  places,  also  import  that  the  sales  are  to  per- 
sons in  other  states,  and  that  the  shipments  to  other  states  arc 
part  of  the  transaction, — "pursuant  to  such  sales," — and  the 
3d  section  imports  that  the  same  things  which  are  sent  to 
agents  are  sold  by  them,  and  sufficiently  indicates  that  some, 
at  least,  of  the  sales,  are  of  the  original  packages.  Moreover, 
the  sales  are  by  persons  in  one  state  to  persons  iu  another. 
But  we  do  not  mean  to  imply  that  the  rule  which  marks  the 
point  at  which  state  taxation  or  regulation  becomes  permissible 
necessarily  is  beyond  the  scope  of  interference  by  Congress  in 
cases  where  such  interference  is  deemed  necessary  for  the  pro- 
tection of  commerce  among  the  states.  Nor  do  we  mean  to 
intimate  that  the  statute  under  consideration  is  limited  to  that 
point.  Beyond  what  we  have  said  above,  we  leave  those  ques- 
tions as  we  find  them.  They  were  touched  upon  in  Northern 
Securities  Co.  v.  United  States,  193  U.  S.  197,  48  L.  ed.  679. 

We  are  of  opinion,  further,  that  the  charge  in  the  6th  sec- 
tion is  not  too  vague.  The  charge  is  not  of  a  single  agreement, 
but  of  a  course  of  conduct  intended  to  be  continued.  Under 
the  act  it  is  the  duty  of  the  court,  when  applied  to,  to  stop  the 
conduct.  The  thing  done  and  intended  to  be  done  is  perfectly 
definite:  with  the  purpose  mentioned,  directing  the  defendants' 
agents  and  inducing  each  other  to  refrain  from  competition  in 
bids.  The  defendants  cannot  be  ordered  to  compete,  but  they 
properly  can  be  forbidden  to  give  directions  or  to  make  agree- 
ments not  to  compete.     See  Addyston   Pipe   &   Steel   Co.   v. 
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Unit.-d  Stat.s.  17.".  V.  S.  'Jll.  II  L.  <(1.  \M\.  'I'lic  injunction 
folli»\vs  till'  ili.irf^f.  No  tilpjtit  ion  was  madf  on  tlir  ^jround 
that  it  is  not  t'onlinod  to  tin-  phiccs  spccifiiMl  in  tlio  bill.  It 
spt'nis  to  us.  however,  that  it  ouj^ht  to  .set  forth  more  exactly 
tlic  t r.m.sat'tions  in  wiiicli  snrji  dirrct ions  and  af^n't'uicnt.s  are 
forhiddrn.  The  trade  in  fresh  meat  referred  to  should  be 
defined  somewhat  as  it  is  in  the  bill,  and  the  sales  of  stock 
should  be  eonfiiu'd  to  sales  of  stock  at  the  stock  yards  named, 
which  stock  is  sent  from  other  states  to  the  stock  yards  for 
sale,  or  is  bouLrht  at  those  yards  for  transport  to  anotluT  state. 

After  w  hat  we  have  said,  the  7th,  Sth,  and  9th  sections  need 
no  special  ri'marU,  except  that  the  earta^'c  referred  to  in  §  I)  is 
not  an  independent  matter,  such  as  was  dealt  in  in  New  York 
ex  rel.  Pennsylvania  R.  Co.  v.  Knight,  1I>'J  U.  S.  21,  48  L.  ed. 
.'325,  but  a  part  of  the  contemplated  transit, — cartage  for  de- 
livery of  the  goods.  The  general  words  of  the  injunction  "or 
by  any  other  method  or  device,  the  purpose  and  eflfect  of  which 
is  to  restrain  commerce  as  aforesaid,"  should  be  stricken  out. 
The  defendants  ought  to  be  informed,  as  accurately  as  the 
case  permits,  what  they  are  forbidden  to  do.  Specific  devices 
are  mentioned  in  the  bill,  and  they  staml  prohibited.  The 
words  (juoted  are  a  sweeping  injunction  to  obey  the  law,  and 
are  open  to  the  objection  which  we  stated  at  the  beginning, 
that  it  was  our  duty  to  avoid.  To  the  same  end  of  definiteness, 
so  far  as  attainable,  the  words  "as  chargt'd  in  the  bill,"  should 
be  inserted  between  "dealers  in  such  meats,"  and  "the  effect 
of  which  rules,"  and  two  lines  lower,  as  to  charges  for  cartage, 
the  same  words  should  be  inserted  between  "dealers  and  con- 
sumers" and  "the  effect  of  which." 

The  acts  charged  in  the  lOth  section,  apart  from  the  com- 
bination and  till'  intent,  may,  perhaps,  not  necessarily  be  un- 
lawful, except  for  the  adjective  which  proclaims  them  so.  At 
least  we  may  assumt'.  for  purposes  of  decision,  that  they  are 
not  urdawful.  The  defendants  severally  lawfully  may  obtain 
less  than  the  r«'gular  rates  for  transportation  if  the  eircum- 
Ktances  are  not  sui)stantially  similar  to  those  for  which  the 
regular  rates  are  fixed.  Act  of  Feb.  4,  K'<S7,  24  Stat,  at  L.  :179, 
chap.  104,  §  2,  U.  S.  Comp.  Stat.  1 !»()].  p.  ;n. "..').  If  may  be  that 
the  regular  rates  are  fixed  for  carriage  in  cars  furnished  by 
the  railroad  companies,  and  that  the  defendants  furnish  their 
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own  cars  and  other  necessities  of  transportation.  We  see 
nothing,'  to  hinder  tluin  from  (•ond)inin^  to  that  end.  We 
agree,  as  we  already  have  said,  that  such  a  combination  may  be 
unlawful  as  pai't  of  the  j^'eneral  scheme  set  forth  in  the  hill, 
and  that  this  scheme  as  a  whole  mi^ht  be  enjoined.  Whether 
tills  particular  c<)nd)ination  can  be  enjoined,  as  it  is,  apart  from 
its  connection  with  the  other  elements,  if  entered  into  with  tin; 
intent  to  nionojiolize,  as  alleged,  is  a  more  delicate  (piestion. 
The  (piestion  is  how  it  would  stand  if  the  lOtli  scetion  were 
the  whole  bill.  Not  every  act  that  may  be  done  with  intent 
to  produce  an  unlawful  I'csult  is  unlawful,  or  constitutes  an 
attempt.  It  is  a  (piestion  of  jjroximity  and  degree.  The  dis- 
tinction between  mere  preparation  and  attempt  is  well  known 
in  the  criminal  law.  Com.  v.  Peaslee,  177  Mass.  267,  272.  The 
same  distinction  is  recognized  in  cases  like  the  present.  United 
States  V.  K.  C.  Iviiight  Co.  156  U.  S.  1,  13,  .39  L.  ed.  325,  329; 
Kidd  V.  Pearson,  128  U.  S.  1,  23,  24,  32  L.  ed.  346,  351,  2  Inters. 
Com.  Rep.  232.  We  are  of  opinion,  however,  that  such  a  com- 
bination is  within  the  meaning  of  the  statute.  It  is  obvious 
that  no  more  powerful  instrument  of  monopoly  could  be  used 
than  an  advantage  in  tlie  cost  of  transportation.  And  even  if 
the  advantage  is  one  which  the  act  of  1887  permits,  which  is 
denied,  i)erhaps  inadequately,  by  the  adjective  "unlawful," 
still  a  combination  to  use  it  for  the  purpose  prohibited  by  the 
act  of  1890  justifies  the  adjective,  and  takes  the  permission 
away. 

It  only  remains  to  add  that  the  foregoing  question  does  not 
apply  to  the  earlier  sections,  which  charge  direct  restraints  of 
trade  within  the  decisions  of  the  court,  and  that  the  criticism 
of  the  decree,  as  if  it  ran  generally  against  combinations  in 
restraint  of  trade  or  to  monopolize  trade,  ceases  to  have  any 
force  when  the  clause  against  "any  other  method  or  device" 
is  stricken  out.  So  modified  it  restrains  such  combinations 
only  to  the  extent  of  certain  specified  devices,  which  the  de- 
fendants are  alleged  to  have  used  and  intend  to  continue  to  use. 

Decree  modified  and  affirmed. 
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UNITKI)  STATUS  \.   KISSKL  aii.l   IIAKNKD 

(SiiprtMiif  Court    nt"   I'lut.d   Stat.-s.   IDIO.     218   U.  S.  001.) 

MI».  .irsTlCl-:  11(  »I,M  i:s  -•  .l.liviTcd  tlu-  opinion  of  tlu>  court: 
Tliis  is  a  writ  ol"  criiu-  lu'ouf^'lit  by  tlu*  United  States  to 
reverse  a  jud^'iiHiit  ot"  the  i'ir«-uit  court,  sustaining?  pleas  in 
bar,  pleaded  to  an  indictment  by  tJie  defendants  in  error.  173 
Fed.  823.  The  lirst  count  of  the  indictment  alleges  that  the 
defendants  in  error  and  others  nann-d,  on  Decendjer  iJO,  1003, 
and  from  tliat  day  until  the  day  of  {)resenting  the  indietmeut 
(July  1,  lIHi'.n,  have  engaged  in  an  unlawful  conspiracy  in 
restraint  of  trade  in  refined  sugar  among  the  several  states 
of  the  Union;  that  is  to  say,  to  eliminate  free  eompetition  and 
prevent  all  i-ompetitiou  with  the  American  Sugar  Refining 
Company,  one  of  the  defendants,  by  a  woidd-be  competitor,  the 
rennsylvania  Sugar  Ketining  Company.  It  then  sets  forth,  at 
length,  the  means  by  which  the  alleged  purpose  was  to  be 
accomplished,  and  what  are  i)ut  forward  as  overt  acts  done  in 
pursuance  of  the  plan.  In  other  counts,  referring  to  the  first, 
the  defendants  are  alleged  to  have  conspired  to  monopolize 
the  trade  in  refining  sugar  among  the  states.  There  are  similar 
counts  as  to  the  trade  in  raw  sugar  and  molasses,  and  as  to 
trade  witli  foreign  nations.  The  offenses  aimed  at,  of  course, 
are  the  conspiracies  punished  by  the  act  of  July  2,  1800,  chap. 
647,  20  Stat,  at  L.  200,  U.  S.  Comp.  Stat.  1001,  p.  3200,  com- 
monly known  as  the  Sherman  act. 

There  are  other  counts  in  the  indictment,  but  the  argument 
was  devoted  mainly  to  these.  The  defi-ndants  severally  i)leaded 
to  all  of  thi'm  the  limitation  of  three  years  fixed  by  Rev.  Stat. 
§  1044,  U.  S.  Comi>.  Stat.  1001,  p.  17'),  alleging  that  for  more 
than  three  years  before  tJie  finding  of  the  indictment  on  July 
1,  1000,  they  did  not  engage  in,  or  ilo  any  act  in  aid  of,  such 
consj)iracies.  The  defendant  Kissel  added  averments  that  all 
the  overt  a<'ts  alleged  to  have  been  done  within  three  years 
before  .July  1,  l!H)Il,  were  floiie  witlnml  liis  part  icip.ition,  con- 
sent, or  knowledge.  He  also  pleaded  that  since  October  0, 
1IM)0,  the  I'ennsylvania  Sugar  Helining  Company  had  been  in 
the  hands  of  a  duly  apjiointed   i-eeeivci". 

L'4 — Only  Uio  opiiiiou  of  Uic  court 
in  given. 
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We  deem  it  iimicccssary  to  state  the  pleading's  with  mori; 
particularity,  because  tlie  only  (jueslioii  before  us  under  the 
act  of  .March  2,  11)07,  chap.  25G4,  ;{4  Slut,  at  L.  1240,  U.  S. 
Comp.  Stat.  Supp.  TJOI),  p.  220,  is  whether  the  plea  in  bar  can 
be  sustained.  That  this  court  is  confined  to  a  consideration 
of  the  grounds  of  decision  mentioned  in  the  statute  when  an 
indictment  is  (juashed  was  decided  in  United  States  v.  Keitel, 
211  U.  S.  ;{70,  :m),  5;}  L.  ed.  2:}0,  245.  We  think  that  there  is 
a  similar  limit  when  the  ca.se  comes  up  under  the  other  clause 
of  the  act,  from  a  "judgment  su.staining  a  special  plea  in  bar, 
when  the  defendant  has  not  been  put  in  jeopardy."  This 
being  so,  we  are  not  concerned  with  the  technical  sufTiciency 
or  redundajicy  of  the  indictment,  or  even,  in  the  view  that  we 
presently  shall  express,  with  any  consideration  of  the  nature 
of  the  overt  acts  alleged.  The  indictment  charges  a  conspiracy 
beginning  in  1903,  but  continuing  down  to  the  date  of  filing. 
It  pretty  nearly  was  conceded  that  if  a  conspiracy  of  this  kind 
can  be  continuous,  then  the  pleas  in  bar  are  bad.  Therefore 
we  first  will  consider  whether  a  conspiracy  can  have  continu- 
ance in  time. 

The  defendants  argue  that  a  conspiracy  is  a  completed  crime 
as  soon  as  formed,  that  it  is  simply  a  case  of  unlawful  agree- 
ment, and  that  therefore  the  continuando  may  be  disregarded, 
and  a  plea  is  proper  to  show  that  the  statute  of  limitations  has 
run.  Subsequent  acts  in  pursuance  of  the  agreement  may  re- 
new the  conspiracy  or  be  evidence  of  a  renewal,  but  do  not 
change  the  nature  of  the  original  offense.  So  also,  it  is  said, 
the  fact  that  an  unlawful  contract  contemplates  future  acts, 
or  that  the  results  of  a  successful  conspiracy  endure  to  a  much 
later  date,  does  not  affect  the  character  of  the  crime. 

The  argument,  so  far  as  the  premises  are  true,  does  not 
suffice  to  prove  that  a  conspiracy,  altliough  it  exists  as  soon 
as  the  agreement  is  made,  may  not  continue  beyond  the  mo- 
ment of  making  it.  It  is  true  that  the  unlawful  agreement 
satisfies  the  definition  of  the  crime,  but  it  does  not  exhaust  it. 
It  also  is  true,  of  course,  that  the  mere  continuance  of  the  re- 
sult of  a  crime  does  not  continue  the  crime.  United  States  v. 
Irvine,  98  U.  S.  450,  25  L.  ed.  193,  3  Am.  Crim.  Rep.  334.  But 
when  the  plot  contemplates  bringing  to  pass  a  continuous  re- 
sult that  will  not  continue  without  the  continuous  co-operation 
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i>f  tlu-  coiisiiirators  to  kcip  if  up,  iiiid  tluTc  is  siu-h  cDiitiiiuous 
eo-operation,  it  is  a  pcrvtrsion  of  natiiiMl  Ilidu^rlit  and  of 
natural  laufjua^'c  to  call  sucli  i-out iiuious  co  (tjx'ratiou  a  eine- 
uiatograitliii'  scrirs  of  distinct  conspiracies,  rather  than  to  call 
it  a  single  one  Take  lln-  present  case.  A  conspiracy  to 
restrain  or  monopolize  trade  by  ini|)ro|terly  excluding'  a  com- 
petitor from  business  contemplates  that  the  consiiirators  will 
remain  in  business,  and  will  continue  their  condjincd  efTorta 
to  drive  the  competitor  out  until  tliey  succeed.  If  they  do 
eontiinie  such  efl'orts  in  pursuance  of  the  plan,  the  conspiracy 
continues  up  to  the  time  of  abandonment  or  success.  A  con- 
spiracy in  restraint  of  trade  is  difTerent  from  and  more  than 
a  contract  in  restraint  of  trade.  A  conspiracy  is  constituted 
by  an  agreement,  it  is  true,  but  it  is  tiie  result  of  the  agree- 
ment, rather  than  the  agreement  itself,  just  as  a  partnei*ship, 
although  constituted  by  a  contract,  is  not  the  contract,  but  is 
a  result  of  it.  The  contract  is  instantaneous,  the  partnership 
may  endure  as  one  and  the  same  partnership  for  years.  A 
conspiracy  is  a  partnership  in  criminal  purposes.  That  as  such 
it  may  have  continuation  in  time  is  shown  by  the  rule  tluit  an 
overt  act  of  one  partner  may  be  the  act  of  all  without  any  new 
agreement  specifically  directed  to  that  act. 

The  means  contemplated  for  the  exclusion  of  the  Pennsyl- 
vania Sugar  Refining  Company  were  the  making  of  a  large  loan 
by  the  American  Sugar  Kelining  Company  through  Kissel  to 
one  Segal,  and  the  receiving  from  him  of  more  than  half  the 
stock  of  the  Pennsylvania  Company,  with  a  power  of  attorney 
to  vote  ui)on  it,  Segal  not  knowing  that  the  American  Com- 
j)any  was  behind  Kissel.  The  loan  was  to  be  for  a  year,  but 
the  Ann-rican  Company  was  to  use  the  power  of  votiiig  to 
prevent  the  Pennsylvania  Company  from  going  on  with  its 
business,  and,  as  Segal  was  dept  luleiit  lai-geiy  ujion  the  re- 
turns from  that  company  for  means  of  repaying  the  loan,  he 
was  to  be  i)revented  from  repaying  it.  and  the  control  of  the 
Pennsylvania  Company  retained  until  it  should  be  ruined  and 
finally  driven  from  business.  It  is  alleged  that  the  loan  was 
made,  and  that  a  vote  was  passed  that  the  Pennsylvania  Cora- 
I)any  refrain  from  business  until  fnr-tlier  or-der  (d'  the  board  of 
directors.  Now,  of  course,  it  well  may  be  that  the  object  was 
jjo  far  accomplished  by  this  vote  that  the  conspiracy  was  ^t 
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nil  (Mid;  l)ut  a  vote  upon  plt-dj^cd  stock  thai  init^lit  In-  redccmod 
was  not  necessarily  lusting,  and  riirtlicr  action  iiii^,dit  Ix'  neces- 
sary to  reach  the  desired  result.  Tlie  alh^'ation  that  the  con- 
spiracy continued  down  to  the  dale  of  the  indictment  is  not 
contradicted  hy  the  vote,  l^'iuthcrinore,  as  wc  liave  said,  the 
only  (|uestion  here  is  whether  the  ph'a  of  the  statute  of  limita- 
tions is  good. 

Taking  it  that  the  conspiracies  made  criminal  by  the  act  of 
July  2,  1890,  may  have  continuance,  w(;  are  of  opinion  that  the 
pleas  are  bad.  To  be  sure,  it  still  might  be  argued  that  the 
general  rule  that  time  need  not  be  proved  as  laid  applies  to 
continuing  ofVenscs,  that  therefore  the  allegation  in  the  indict- 
ment, so  far  as  it  specifies  the  time  in  which  tht?  conspiracy 
was  maintained,  is  immaterial,  and  that  a  plea  traversing  only 
that  is,  in  substance,  a  plea  in  confession  and  avoidance,  and 
good.  Whether,  in  a  charge  of  a  continuing  offense,  even  such 
specific  earmarks  of  time  as  those  in  this  indictment  make  it 
enter  into  the  essence  of  the  offense,  we  shall  not  discuss. 
Time  is  held  to  be  of  the  essence  in  Massachusetts  and  some 
other  stiites  (Com.  v.  Pray,  13  Pick.  359,  364;  Com.  v.  Briggs, 
11  Met.  573;  State  v.  Small,  80  Me.  452;  Fleming  v.  State,  28 
Tex.  App.  234)  ;  while  this  has  been  thought  to  be  a  local 
peculiarity,  and  the  contrary  has  been  decided  elsewhere  (State 
V.  Reno,  41  Kan.  674,  682,  683 ;  State  v.  Arnold,  98  Iowa,  253 ; 
Bishop,  New  Crim.  Proc.  §§397,  402).  However  this  may  be, 
if  the  plea  of  the  statute  of  limitations  is  good  where  it  con- 
fesses and  avoids  all  that  the  indictment  avers,  still,  as  was 
pointed  out  in  an  able  brief  by  the  late  lamented  Solicitor 
General,  it  is  open  to  too  many  objections  and  ditTiculties  to 
be  encouraged  or  allowed  except  in  clear  cases.  Apart  from 
technical  rules,  the  averments  of  time  in  the  indictment  are 
expected  and  intended  to  be  proved  as  laid.  The  overt  acts 
relied  upon  coming  down  to  within  three  years  of  the  indict- 
ment are  alleged  to  have  been  done  in  pursuance  of  the  con- 
spiracy, and  the  pleas  must  be  taken  to  deny  that  allegation, 
unless  they  rely  upon  the  supposed  impossibility  of  the  act,s 
having  the  character  alleged.  It  is  only  by  an  artificial  rule, 
if  at  all,  that  the  plea  can  be  treated  as  not  traversing  the  in- 
dictment, and  we  are  not  prepared  to  give  that  supposed  rule 
such  an  effect. 
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The  discussion  nt  the  bar  took  a  wider  ranj;t'  than  is  open  at 
this  sta^i'.  It  hardly  is  luMM-ssary  to  explain  that  we  have 
notliinp  to  say  as  to  what  cvidciuT  would  hf  siilVicii-iit  to  prove 
the  continuation  of  the  eoiispiraey,  or  wht-re  the  hurdrn  of 
pleadin*;  or  proof  as  to  al)Mndonnient  wonhi  lie.  We  th-al  only 
with  a  naked  and  hi^dily  tcehnical  tiuestion,  when  once  the 
jiossihility  of  eoiit  inuat  ion  is  estahlished,  and  as  to  that  we 
cannot  brinj?  ourselves  to  do\ibt. 

To  siim  up  and  ri'peat :  The  indictment  charges  a  continu- 
ing conspiracy.  Wlu^ther  it  docs  so  with  technical  sufliciency 
is  not  before  us.  All  that  we  decide  is  that  a  consjjiracy  may 
have  continuance  in  time,  and  that  where,  as  here,  the  indict- 
ment, consistently  with  the  other  facts,  alleges  that  it  did  so 
continue  to  the  date  of  filing,  that  allegation  must  be  denied 
under  the  general  issue,  and  not  by  a  special  plea.  Under  the 
general  issue  all  defenses,  including  the  defense  that  the  con- 
spiracy was  ended  by  success,  abandonment,  or  otherwise, 
more  than  three  3'ears  before  July  1,  1909,  will  be  open  and 
unafTected  by  what  we  now  decide. 

Judgment  reversed. 


STANDARD  OIL  COMPANY  v.  UNITED  STATES. 
(Supreme  Court  of  United  States,  1911.    221  U.  S.  1.) 

mi;,  chief  JUSTICE  WHITE-'  delivered  the  opinion  of 
tlie  court : 

The  Standard  Oil  Company  of  New  Jersey  and  thirty-three 
other  corporations,  John  D.  Rockefeller,  William  Rockefeller, 
and  five  other  individual  defendants,  prosecute  this  a|)peal  to 
reverse  a  decree  of  the  court  below.  Such  decree  was  entered 
u|)on  a  bill  filed  by  the  United  States  under  authority  of  5^  4  of 
the  act  of  July  2,  IS'M)  fStat.  at  L.  209,  chap.  G47,  U.  S.  Comp. 
Stat.  1901,  p.  :{2011,  known  as  the  anti-trust  act,  and  had  for 
its  object  the  enforeenient  of  the  j)i'ovisions  of  that  act.  The 
record   is  inoidinately   voluminous,  consisting  of  twenty-three 

25 — Only  tho  ojiinion  of  the  i-oiirt 
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voIuMics  of  printed  matter,  ng^vt'^i^nWu'^  alujul  12,(>0(J  pa^os, 
containing  a  vast  amount  of  confusing  and  eoMflicting  testi- 
mony I'elatinf?  to  innumerable,  complex,  ami  varied  busirn'ss 
transactions,  extendinj^  over  a  period  of  nearly  forty  years. 
In  an  effort  to  pave  the  way  to  reach  the  subjects  vi^hich  we 
are  called  upon  to  consider,  we  i)roi)osc  at  the  outset,  follow- 
ing the  order  of  the  bill,  to  give  the  merest  possible  outline 
of  its  contents,  to  summarize  the  answer,  to  indicate  the  course 
of  the  trial,  and  point  out  briefly  the  decision  below  rendered. 

The  bill  and  exhibits,  covering  170  pages  of  the  printed 
record,  was  filed  on  November  15,  1906.  Corporations  known 
as  Standard  Oil  Company  of  New  Jersey,  Standard  Oil  Com- 
pany of  California,  Standard  Oil  Company  of  Indiana,  Stand- 
ard Oil  Company  of  Iowa,  Standard  Oil  Company  of  Kansas, 
Standard  Oil  Company  of  Kentucky,  Standard  Oil  Company 
of  Nebraska,  Standard  Oil  Company  of  New  York,  Standard 
Oil  Company  of  Ohio,  and  sixty-two  other  corporations  and 
partnerships,  as  also  seven  individuals,  were  named  as  de- 
fendants. The  bill  was  divided  into  thirty  numbered  sections, 
and  sought  relief  upon  the  theory  that  the  various  defendants 
were  engaged  in  conspiring  "to  restrain  the  trade  and  com- 
merce in  petroleum,  commonly  called  'crude  oil,'  in  refined 
oil,  and  in  the  other  products  of  petroleum,  among  the  several 
states  and  territories  of  the  United  States  and  the  District  of 
Columbia  and  with  foreign  nations,  and  to  monopolize  the 
said  commerce."  The  conspiracy  was  alleged  to  have  been 
formed  in  or  about  the  year  1870  by  three  of  the  individual 
defendants,  viz. :  John  D.  Rockefeller,  William  Rockefeller, 
and  Henry  M.  Flagler.  The  detailed  averments  concerning 
the  alleged  conspiracy  were  arranged  with  reference  to  three 
periods,  the  first  from  1870  to  1882,  and  the  second  from  1882 
to  1899,  and  the  third  from  1899  to  the  time  of  the  filing  of  the 
bill. 

The  general  charge  concerning  the  period  from  1870  to 
1882  was  as  follows: 

"That  during  said  first  period  the  said  individual  defend- 
ants, in  connection  with  the  Standard  Oil  Company  of  Ohio, 
purchased  and  obtained  interests  through  stock  ownership  and 
otherwise  in,  and  entered  into  agreements  with,  various  per- 
sons, firms,  corporations,  and  limited  partnerships  engaged  in 
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piirchasinp,  shippinf^.  refining',  and  st'llinj^  pctroK'uni  and  its 
products  amoiiff  the  various  states,  for  the  jjurpose  of  fixing 
the  price  of  crude  and  refined  oil  and  flu-  products  thereof, 
limiting  the  production  thereof,  and  controlling  the  transjjor- 
tJition  tlierein,  and  therel)y  restraining  trade  and  comuiercc 
among  the  several  states,  and  inono{)olizing  the  said  com- 
merce." 

To  estai)lish  this  charge  it  was  averred  that  John  I),  and 
William  Hoekefeller  and  several  other  named  individuals, 
who,  prior  to  1S7(),  composed  three  separate  partnerships  en- 
gaged in  the  husiness  of  refining  crude  oil  and  shipping  its 
products  in  interstate  commerce,  organized  in  the  year  1870 
a  corj^oration  known  as  the  Standard  Oil  Comjiany  of  Ohio, 
and  tnuisferrcd  to  that  company  the  husiness  of  the  said 
partnerships,  the  memhers  thereof  hecoming,  in  proportion  to 
their  prior  ownership,  stockholders  in  the  corporation.  It 
was  averred  that  the  other  individual  defendants  soon  after- 
wards became  participants  in  tlie  illegal  condiination,  and 
either  transferred  property  to  the  corporation  or  to  individ- 
uals, to  be  held  for  the  benefit  of  all  parties  in  interest  in  pro- 
portion to  their  respective  interests  in  the  combination ;  that 
is,  in  proportion  to  their  stock  ownership  in  the  Standard  Oil 
Company  of  Ohio.  By  the  means  thus  stated,  it  was  charged 
that  by  the  year  1872,  the  combination  had  accjuired  substan- 
tially all  but  three  or  four  of  the  thirty-five  or  forty  oil  re- 
fineries located  in  Cleveland,  Ohio.  By  reason  of  the  power 
thus  obtained,  and  in  further  execution  of  the  intent  and 
purpose  to  restrain  trade  and  to  monopolize  the  commerce, 
interstate  as  well  as  intrastate,  in  petroleum  and  its  products, 
the  bill  alleged  that  the  combination  and  its  mendiers  obtained 
large  preferential  rates  and  rebates  in  numy  and  devious 
ways  over  their  competitors  from  various  railroad  companies, 
and  that  by  means  of  the  advantage  thus  obtained  many,  if 
not  virtually  all,  competitors  were  forced  either  to  become 
members  of  the  combination  or  were  driven  out  of  business; 
and  thuH^  it  was  allegi.d,  during  the  period  in  (piestion,  the 
following  results  were  brought  about:  (a)  That  the  com- 
bination, in  addition  to  the  refineries  in  ('leveland  which  it 
had  ac(jnired,  as  previously  stated,  and  which  it  had  either 
dismantled   to  iiiiiit   itroduction,  or  coiit iiiuerl  to  operate,  also 
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from  tinu'  to  time  acfiuircd  ;i  lai"t,'o  iiuinbtT  of  refinorios  of 
crude  pi'trok'uin,  sitiiiilcd  in  Xcw  York,  Pennsylvania,  Oliici, 
and  elsewhere.  The  properties  thus  a('(|uired,  likr  those  pre- 
viously obtained,  althoiiph  belonging  to  and  being  held  for  the 
benefit  of  the  eonibination,  were  ostensibly  divergently  eon- 
trolled,  some  of  them  being  i)iit  in  the  name  of  the  Standard 
Oil  Company  of  Ohio,  some  in  tlie  name  of  corporations  or 
limited  partnerships  affiliated  therewith,  or  some  being  left 
in  the  name  of  the  original  owners,  who  had  become  stock- 
holders in  the  Standard  Oil  Company  of  Ohio,  and  thus  mem- 
bers of  the  alleged  illegal  combination,  (b)  That  the  com- 
bination had  obtained  control  of  the  pipe  lines  available  for 
transporting  oil  from  the  oil  fields  to  the  refineries  in  Cleve- 
land, Pittsburg,  Titusville,  Philadelphia,  New  York,  and  New 
Jersey,  (c)  That  the  combination  during  the  period  named 
had  obtained  a  complete  mastery  over  the  oil  industry,  con- 
trolling 90  per  cent  of  the  business  of  producing,  shipping, 
refining,  and  selling  petroleum  and  its  products,  and  thus  was 
able  to  fix  the  price  of  crude  and  refined  petroleum,  and  to 
restrain  and  monopolize  all  interstate  commerce  in  those 
products. 

The  averments  bearing  upon  the  second  period  (1882  to 
1899)  had  relation  to  the  claim: 

"That  during  the  said  second  period  of  conspiracy  the 
defendants  entered  into  a  contract  and  trust  agreement, 
by  which  various  independent  firms,  corporations,  limited 
partnerships,  and  individuals  engaged  in  purchasing  trans- 
porting, refining,  shipping,  and  selling  oil  and  the  products 
thereof  among  the  various  states,  turned  over  the  manage- 
ment of  their  said  business,  corporations,  and  limited  partner- 
ships to  nine  trustees,  composed  chiefly  of  certain  individuals 
defendant  herein,  which  said  trust  agreement  was  in  restraint 
of  trade  and  commerce,  and  in  violation  of  law,  as  herein- 
after more  particularly  alleged." 

The  trust  agreement  thus  referred  to  was  set  out  in  the  bill. 
It  was  made  in  January,  1882.  By  its  terms  the  stock  of  forty 
corporations,  including  the  Standard  Oil  Company  of  Ohio, 
and  a  large  (piantity  of  various  properties  which  had  been 
previously  acquired  by  the  alleged  combination,  and  which 
was  held  in  diverse  forms,  as  we  have  previously  indicated, 
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for  till'  bi'iiefit  of  tin-  nuMiibers  of  the-  coniliiiuitioii,  was  vested 
in  the  trustees  ami  their  sueeessors,  "to  be  lichl  for  all  parties 
in  interest  jointly."  In  the  body  of  the  trust  afjjreenieiit  was 
eont-ained  a  list  of  the  various  individuals  and  eori)oratious 
and  limited  partni'rships  whose  stockholders  and  members,  or 
a  portion  thereof,  beeanie  parties  to  the  a^'reciiu  nt.  This  list 
is  in  the  margin.-" 

The  apreenieiit  iiuide  provision  fur  tlie  method  of  controlling 
and  managing  the  projierty  by  the  trustees,  for  the  forma- 
tion of  additional  manufacturing,  etc.,  eorjjorations  in  various 
states,  and  the  trust,  unless  terminated  by  a  mode  specified, 
was  to  continue  "during  the  lives  of  the  survivors  and  survivor 
of  the  trustees  named  in  the  agreement  and  for  twenty-one 
years  thereafter."  The  agreement  provided  for  the  issue  of 
Standard  Oil  Trust  certificates  to  represent  the  interest  aris- 
ing under  the  trust  in  the  properties  affected  by  the  trust, 
which,  of  course,  in  view  of  the  provisions  of  the  agreement 


'J6 — 1st.  All  the  stockholders  and 
nienibcrs  of  the  foUowinj^  corpora- 
tioBS  and  limited  partnershijis,  to 
wit: 

Acme  Oil  Company,  New  York. 

Acme  Oil  Company,  Pennsylvania. 

Atlantic  Refining  Company  of 
Philadelphia. 

Bush  Hi.  Comjiany  (Limited). 

Camden  Consolidated  Oil  Com- 
pany. 

Elizabethport  Acid  Works. 

Imperial  Refining  Company  (Lim- 
ited). 

Charles  Pratt  &  Company. 

Paine,  Aldott  &  Company. 

Standard   Oil   Company,   Ohio. 

Standard  Oil  Company,  Pittwburg. 

Smith's  Ferry  Oil  TriinHiiortatiou 
Company. 

Solar  Oil  Company  (Limited). 

Stono  &  Ilcmiii^j  .Manufacturing 
Comirtiny   (Limitt»<J). 

Also  all  the  HtockholdiTs  and  mem- 
\jerH  of  such  other  cor|>oration8  and 
limited  partnerships  an  may  here- 
after join   in   this  ugre<'niciit  rit   the 


request  of  the  trustees  herein  pro- 
vided for. 

2d.  The  following  individuals,  to 
wit: 

W.  C.  Andrews,  John  P.  Arch- 
hold,  Lide  K.  Arter,  J.  A.  Bostwick, 
Benjamin  Brewster,  D.  Bushnell, 
Thomas  C.  Bushnell,  J.  N.  Camden, 
Henry  L.  Davis,  11.  M.  Flagler,  Mrs. 
II.  M.  Flagler,  John  Huntington,  H. 

A.  Ilutchins,  Charles  F.  O.  Heye,  A. 

B.  Jennings,  Oiarles  Ix)ckhart,  A. 
M.  Mctiregor,  William  H.  Macy, 
William  H.  .Macy,  Jr.,  estate  of 
Josiah  Macy,  William  H.  Macy,  Jr., 
executor;  O.  H.  Payne,  A.  J.  Pouch, 
John  D.  Rockefeller,  William  Rocke 
feller,  Henry  II.  Rogers,  W.  P. 
Th()m|ison,  J.  J.  Vandergrift,  Wil- 
liam T.  W.irdoll,  W.  O.  Warden, 
Joseph  L.  Warden,  Warden  Frew  & 
Company,  Loui.so  C.  Wheaton,  U.  M. 
Hanna,  and  (leorge  W.  Chnpin,  D. 
M.  Harkness,  I).  M.  Harkness,  trus- 
tee, S.  V.  Harkness,  O.  H.  Payne, 
trusUw;  Charles  Pratt,  Horace  A. 
Prutt,  C.   M.   Pratt,  Julia    H.   York, 
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uikI  the  suhjt'ct  to  whifli  it  nlatt-d  caused  tin-  iiiti-n-sl  in  tlic 
certificates  to  l)c  coincident  with  and  the  exact  representative 
of  the  interest  in  the  condjination,  that  is,  in  the  Stan<hird 
Oil  Company  of  Ohio.  Soon  afterwards  it  was  alleged  the 
trustees  orgainzed  the  Standard  Oil  Company  of  Xcw  .Jersey 
and  the  Standard  Oil  Company  of  New  York,  the  former 
having  a  capital  stock  of  $:5, 000,000  and  the  latter  a  capital 
stock  of  $5,000,000,  subse(|uently  increased  to  $10,000,000  and 
$15,000,000,  respectively.  The  bill  alleged  "that  pursuant  to 
said  trust  agreement  the  said  trustees  caused  to  be  transferred 
to  themselves  the  stocks  of  all  corporations  and  limited  part- 
nerships named  in  said  trust  agreement,  and  caused  various 
of  the  individuals  and  copartnerships  who  owned  apparently 
independent  refineries  and  other  properties  employed  in  the 
business  of  refining  and  transporting  and  selling  oil  in  and 
among  said  various  states  and  territories  of  the  United  States, 
as  aforesaid,  to  transfer  their  property  situated  in  said  several 


George  H.  Vilas,  M.  R.  Keith,  trua- 
tees,  George  F.  Clicstcr. 

Also  all  siiih  iiiilividuals  as  may 
hereafter  join  in  the  agreement  at 
the  request  of  the  trustees  herein 
provi(le<l  for. 

3d.  A  portion  of  the  atoekholders 
and  members  of  the  following  cor- 
porations and  limited  partnerships, 
to-wit : 

American  Lubricating  Oil  Com- 
pany. 

Baltimore  Ignited  Oil  Company. 

Beacon  Oil  Company. 

Bush  &  Denslow  Manufacturing 
Company. 

Central  Refining  Company  of 
Pittsburg. 

Chesebrough  Manufacturing  Com- 
pany. 

Chess  Carley  Company. 

Consolidated  Tank  Line  Company. 

Inland  Oil  Company. 

Keystone  Refining  Company. 

Maverick  Oil  Company. 

National  Transit  Company. 

Portland   Kerosene   Oil   Company. 


Producers'  Consolidated  Land  & 
Petroleum  Company. 

Signal  Oil  Works   (Limited). 

Thomjison  &  Bedford  Company 
(Limited). 

Devoe  Manufacturing  Company. 

Eclipse  Lubricating  Oil  Conijinny 
(Limited). 

Empire  Refining  Company  (Lim- 
ited). 

Franklin  Pipe  Company  (Lim- 
ited). 

Galena  Oil  Works  (Limited). 

Galena  Farm  Oil  Company  (Lim 
ited). 

Germania  Mining  Company. 

Vacuum  Oil  Company. 

H.  C.  Van  Tine  &  Company  (Lim- 
ited). 

Waters-Pierce  Oil  Company. 

Also  stockholders  ajid  members 
(not  being  all  thereof)  of  other  cor- 
porations and  limited  partnerships 
who  may  hereafter  join  in  this 
agreement  at  the  request  of  the 
trustees  herein  jirovided  for. 
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states  to  till-  rt'sjM'ctivf  Stjuidiii'd  Oil  ('(tmp;iiiics  of  said  states 
(tf  New  V(tiU.  New  .Icisiv,  I'liiiisylvaiiiii.  and  Oliio,  and  otlier 
corjjorations  orfrani/.cd  or  acqiiirrd  \)y  said  trustees  from  time 
to   time.  .     ."      For  tlu'  stocdvs  and    |)roperty   so   ae(iiiired 

the  trus-tees  issiird  trust  eertifieates.  It  was  allet^fd  that  in 
1S88  the  trustees  "unhiwfully  controlled  the  stock  and  own- 
ership of  various  corporations  and  limited  partnerships  en- 
paged  in  siu'h  |iurrliasc  and  transportation.  rtliniii<;,  selling, 
and  shipping  of  oil,"  as  i)er  a  list  which  is  cxcci-ptcd  in  the 
margiu.-" 

27 — Ust  of  corporntions  the  sto'ks  of  wbifli  wore  wliolly  or  jjartially 
held  by  the  trustees  of  Standard  Oil  Trust. 


New  York  state: 

Acme  Oil  Company,  manufacturers  of 
petroleum  products   $ 

Atlas  Refining  Company,  manufacturers 
of  petroleum  products 

American  Wick  Manufacturing  Company, 
manufacturers  of  lamp  wicks 

Bush  &  Denslow  Manufacturing  Company, 
manufacturers   of   petroleum   products. 

Che>elirough  Manufacturing  Company, 
manufacturers   of    petroleum 

Central  Refining  Company  (Limited), 
manufacturers  of  petroleum  products. 

Devoc  Manufacturing  Company,  packers, 
manufacturers   of    petroleum 

Empire  Refining  Company  (Limited), 
nuinufacturers  of  jjctroleum  products. 

Oswego  Manufacturing  Company,  manu- 
facturers of  wood  cases 

Pratt  Manufacturing  Company,  manu- 
facturers of  petroleum  products 

Standard  Oil  Company  of  New  York, 
manufacturers  of   iietroleum   products. 

Ktone  &  Fleniiiig  Manufacturing  Com- 
pany (Limited),  manufacturers  of 
petroleum    products    2r)0,000        Do. 

Thompson  &  Hedfor<l  Comi>any  (Limited), 

manufacturers  of   petrolcmu    products.         2."0,000      HO   per  cent. 

Vacuum  Oil   Company,   manufacturers  of 

I>etroleum    jiroduct.s    25,000      7r»   per  cent. 


Capital 

S.  O.  trust 

Stock. 

ownership. 

300,000 

Entire. 

200,000 

Do. 

25,000 

Do. 

300.000 

50  per  cent. 

500,000 

2,661-5,000 

200,000 

1  G7.2    per   cent, 

:}oo,ooo 

Entire. 

100,000 

80   per   cent. 

100,000 

Entire. 

500,000 

Do. 

5,000,000 

Do. 
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The  l)ill  ('luirj,'('(l  that  (liii'iiij^  thr  second  period  <|ii()  war- 
ranto proceediiif^.s  were  commenced  aj^ainst  the  Standard  Oil 
Company  of  Ohio,  which  resulted  in  the  entry  by  the  supreme 
court  of  Oliio,  on  March  2,  1892,  of  a  decree  adjudj^'iiit^  the 
trust  agreement  to  be  void,  not  only  because  the  Standard 
Oil  Company  of  Ohio  was  a  party  to  the  same,  l)ut  also  be- 
cause the  apreement  in  and  of  itself  was  in  restraint  of  trade 
and  amounted  to  the  creation  of  an  unlawful  monopoly.  It 
Avas  alleged  that  shortly  after  this  dcicision,  seemingly  for 
the   purpose   of   complying   therewith,    voluntary    jiroeeedings 

Capital         S.  O.  trust 
Stock.  ownership. 

New  Jersey: 

Eagle    Oil    Company,    manufat'tnrors    of 

petroleum  produits   3;j0,000      Entire. 

McKirgan   Oil   Company,   jobbers  of   pe- 
troleum products   75,000        Do. 

Standard   Oil   Company   of    New   Jersey, 

manufacturers  of   petroleum   products.      3,000,000        Do. 
Pennsylvania: 

Acme    Oil    Company,    manufacturers    of 

petroleum    products    300,000        Do, 

Atlantic     Refining    Company,     manufac- 
turers of  petroleum  products 400,000        Do, 

Galena   Oil   Works    (Limited),   manufac- 
turers of  petroleum  products 150,000  86%   per  cent. 

Imperial    Refining    Company    (Limited), 

manufacturers  of   petroleum   products.         300,000      Entire. 

Producers'  Consolidated   Land  &   Petro- 
leum Company,  producers  of  crude  oil     1,000,000      fi5/^^  per  cent. 

National   Transit   Company,   transporters 

of  crude  oil 25,455,200     94  per  cent. 

Standard    Oil    Company,    manufacturers 

of    petroleum    products 400,000      38%  per  cent. 

Signal    Oil    Works    (Limited),    manufac- 
turers  of   petroleum   products 100,000      Entire. 

Ohio : 

Consolidated    Tank-Line    Company,    jol)- 

bers  of  petroleum  products 1,000,000     57  per  cent. 

Inland    Oil    Company,   jobbers   of   petro- 
leum  products    50,000     50  per  cent. 

Standard    Oil    Company,    manufacturers 

of  petroleum  products   3.500,000      Entire 

Solar    Refining   Company,    manufacturers 

of   petroleum   products 500,000         Do. 
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wcro  liad  appaniilly  to  dissolvi-  the  trust,  hut  that  these 
proceedings  were  a  suhterfuge  and  a  sham  hccause  they 
simply  amounted  to  a  transfer  of  the  stock  h»ld  hy  the  trust 
in  s-ixty-four  of  tlie  companies  which  it  controlh'd  to  some  of 
thi'  remaining  twenty  companies,  it  liavin^'  controlled  before 
the  decree  eif,'hty-four  in  all,  therel)y,  whih'  seemingly  in  part 
giving  uj)  its  dominion,  yet  in  reality  preserving  the  same  by 
means  of  the  control  of  the  companies  as  to  which  it  had 
rctiiined  coniplrtc  authority.  It  was  charged  that  especially 
was  this  the  case,  as  the  stock  in  the  companies  selected  for 
transfer  was  virtually  owned  hy  the  nine  trustees  or  the  mem- 
bers of  their  immediate  families  or  associates.  The  bill  fur- 
ther allegctl  that  in  lSf)7  the  attorney  general  of  Ohio  in- 
stituted contempt  i)roceedings  in  the  »iuo  warranto  case,  based 

Capital  S.  O.  trust 

Stock.  ownership. 

Kentucky: 

Standard  Oil  Company,  jobbers  of  petro- 
leum  products    600,000        Do. 

Maryland: 

BaUimoro  United  Oil  Company,  manufac- 
turers of  petroleum  products 600,000     5,059-6,000 

West  Virginia: 

Camden  Consolidated  Oil  Company,  man- 
ufacturers of  petroleum  i)roducts 200,000     51  per  cent. 

Minnesota: 

Standard  Oil  Company,  jobbers  of  petro- 

Iwim   products    100,000     Entire. 

Missouri: 

Waters -Tierce   Oil    Company,   jobbers   of 

petroleum  products   400,000     50  per  cent. 

Ma?sacbusetta : 

Beacon    Oil   Company,   jobbers  of   petro- 
leum  products    100,000     Entire. 

Maverick  Oil  Company,  jobbers  of  petro 

leum  products 100,000        Do. 

Maine: 

Portland  Korosono  Oil  Company,  joliliers 

of  petroleum   products 200,000         Do. 

Iowa: 

Standard  Oil  Company,  jobbers  of  petro- 
leum   pro<luctA    600,000      60   per  cent. 

Continental  Oil  Company,  jobbers  of  i>o 

troloum  products   300,000      62 V^   per  cent. 
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lijioii  till-  claim  tliJit  tlir  ti-|isl,  had  not  hccji  dissolved  as 
reciuifrd  hy  flir  dccri'r  in  Ihal  ca-se.  Alunit  tlir  saim-  liiiic, 
also,  proccciliiigs  in  (pjo  warranto  were  eoniiiiciiced  to  lorl'eit 
tlie  eliartcr  of  a  pipe  line  known  as  the  liuekcyc  Pipe  Line 
Company,  an  Oiiio  coi-poralion,  whose  stock,  it  was  allc^'t-d, 
was  owned  hy  the  nieinlx-rs  ol"  the  eonibination,  on  the  ^Tound 
of  its  eonneetion  with  the  trust  whieh  had  been  held  to  be 
illegal. 

The  result  of  these  proceedings,  the  bill  charged,  caused  a 
resort  to  the  alleged  wrongful  acts  asserted  to  have  beeu 
committed  during  the  third  period,  as  follows: 

"That  during  the  third  period  of  said  conspiracy,  and  in 
pursuance  thereof,  the  said  individual  defendants  operated 
through  the  Standard  Oil  Company  of  New  Jersey,  as  a 
holding  corporation,  which  corporation  obtained  and  acquired 
the  majority  of  the  stocks  of  the  various  coi'poratious  en- 
gaged in  purchasing,  transporting,  refining,  shipping,  and 
selling  oil  into  and  among  the  various  states  and  territories 
of  the  United  States  and  the  District  of  Columbia  and  with 
foreign  nations,  and  thereby  managed  and  controlled  the 
same,  in  violation  of  the  laws  of  the  United  States,  as  herein- 
after more  particularly  alleged." 

It  was  alleged  that  in  or  about  the  month  of  January,  1899, 
the  individual  defendants  caused  the  charter  of  the  Standard 
Oil  Company  of  New  Jersey  to  be  amended,  "so  that  the 
business  and  objects  of  said  company  were  stated  as  follows, 
to  wit:  "To  do  all  kinds  of  mining,  manufacturing,  and  trad- 
ing business;  transporting  goods  and  merchandise  by  land  or 
water  in  any  manner;  to  buy,  sell,  lease,  and  improve  land; 
build  houses,  structures,  vessels,  cars,  wharves,  docks,  and 
I)iers;  to  lay  and  operate  pipe  lines;  to  erect  lines  for  con- 
ducting electricity;  to  enter  into  and  carry  out  contracts  of 
every  kind  pertaining  to  its  business;  to  acquire,  use,  sell, 
and  grant  licenses  under  patent  rights;  to  purchase  or  other- 
wise acquire,  hold,  sell,  assign,  and  transfer  shares  of  capital 
stock  and  bonds  or  other  evidences  of  indebtedness  of  cor- 
l)orations,  and  to  exercise  all  the  privileges  of  ownership,  in- 
eluding  voting  upon  the  stock  so  held ;  to  carry  on  its  business 
and  have  oflfices  and  agencies  therefor  in  all  parts  of  the 
world,  and  to  hold,  purchase,  mortgage,  and  convey  real  estate 
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and  piTsoual  piMipc  rty  outside  of  the  stale  of  New  .Irrsoy.' 

The  capital  stock  of  the  coiiipaiiy — wliidi.  since  March  19, 
18n2.  had  been  .$lit.()()().0()0--\vas  increased  to  .+  1 1(»,()00,(I0() ; 
and  the  individual  di-fcndants,  as  theretofore,  t'ontiinieil  to  he 
a  majority  of  tiie  hoaid  of  directors. 

Without  K'oin^  into  detail  it  suflices  to  say  that  it  was 
alleged  in  the  hill  that  shortly  after  these  proceedings  the 
trust  came  to  an  end.  tlu'  stock  of  the  various  i-orporations 
which  hail  been  controlled  by  it  being  transferred  by  its 
holders  to  the  St;uulard  Oil  Company  of  New  Jersey,  which 
corporation  issued  therefor  certificates  of  its  common  stock 
to  the  amount  of  $:i7,2r)0,0OO.  The  bill  contained  allegations 
referring  to  the  development  of  new  oil  fields;  for  example, 
in  California,  southeastern  Kansas,  northern  Indian  Terri- 
tory, and  nortlu-rn  Oklahoma,  and  made  reference  to  the 
building  or  othcrwi.se  accpiiring  by  the  combination  of  retiu- 
eries  and  pipe  lints  in  the  new  fields  for  the  purjjose  of  re- 
straining and  monopolizing  the  interstate  trade  in  petroleum 
and  its  products. 

Reiterating  in  substance  the  averments  that  both  the  Stand- 
ard Oil  Trust  from  1882  to  1899,  and  the  Standard  Oil  Com- 
pany of  New  Jersey,  since  1899,  had  monopolized  and  re- 
strained interstate  commerce  in  petroleum  and  its  products, 
the  bill  at  great  length  additionally  set  forth  various  means 
by  which,  during  the  second  and  third  periods,  in  adilition 
to  the  effect  occasioned  by  the  combination  of  allegeil  pre- 
viously independent  concerns,  the  monopoly  and  restraint  com- 
plained of  were  continued.  Without  attempting  to  follow  the 
elaborate  averments  on  these  subjects,  spread  over  fifty-seven 
[)ages  of  the  printed  record,  it  suffices  to  say  that  such  aver- 
ments may  properly  be  grouped  under  the  following  heads: 
Rebates,  preferences,  and  other  discriminatory  practices  in 
favor  of  the  combination  by  railroad  companies;  restraint 
and  monopolization  by  control  of  pipe  lines,  and  unfair  prac- 
tices against  competing  pipe  lines;  contracts  with  competitors 
in  restraint  of  trade;  unfair  methods  of  competition,  such  as 
Iwal  price  cutting  at  the  points  where  necessary  to  suppress 
competition ;  espionage  of  the  business  of  competitors,  the 
operation  of  bogus  independent  companies,  and  payment  of 
rebates  on  oil,  with  the  like  intent;  the  division  of  the  United 


THE  SHERMAN  ANTI  Th'('S5T  ACT  1083 

StuU'S  into  (listi'iids,  aiul  the;  liiuitiii}^  tin-  oiicratioiis  oT  IIk; 
various  subsidiary  corporations  as  to  su<li  districts  so  that 
(•oinj)otition  in  the  sale  of  |)otroI«'Uiti  jjrodwcts  Ix'twccn  such 
corporations  iuid  been  entirely  eliminated  and  destroyed ; 
and  finally  reference  was  made  to  what  was  alleged  to  be  the 
"enormous  and  unreasonable  profit.s"  earned  by  the  Standard 
Oil  Trust  ami  the  Standard  Oil  Company  as  a  result  of  the 
alleged  monopoly;  which  presumably  was  averred  as  a  means 
of  reflexly  infcri-ing  the  scope  and  power  acquired  by  the 
alleged  combination. 

Coming  to  the  prayer  of  the  bill,  it  suffices  to  say  that  in 
general  terms  the  substantial  relief  asked  was,  first,  that  the 
combination  in  restraint  of  interstate  trade  and  commerce,  and 
which  had  monopolized  the  same,  as  alleged  in  the  bill,  be 
found  to  have  existence,  and  that  the  i)arties  thereto  be  per- 
petually enjoined  from  doing  any  further  act  to  give  effect  to 
it ;  second,  that  the  transfer  of  the  stocks  of  the  various  cor- 
porations to  the  Standard  Oil  Company  of  New  Jersey,  as 
alleged  in  the  bill,  be  held  to  be  in  violation  of  the  1st  and  2d 
sections  of  the  anti-trust  act,  and  that  the  Standard  Oil  Com- 
pany of  New  Jersey  be  enjoined  and  restrained  from  in  any 
manner  continuing  to  exert  control  over  the  subsidiary  cor- 
porations by  means  of  ownership  of  said  stock  or  otherwise ; 
thii'd,  that  specific  relief  by  injunction  be  awarded  against  fur- 
ther violation  of  the  statute  by  any  of  the  acts  specifically 
complained  of  in  the  bill.  There  was  also  a  prayer  for  general 
relief. 

Of  the  numerous  defendants  named  in  the  bill,  the  Waters- 
Pierce  Oil  Company  was  the  only  resident  of  the  district  in 
which  the  suit  was  commenced  and  the  only  defendant  served 
with  process  therein.  Contemporaneous  with  the  filing  of  the 
bill  the  court  made  an  order,  under  §  5  of  the  anti-trust  act, 
for  the  service  of  process  upon  all  the  other  defendants,  wher- 
ever they  could  be  found.  Thereafter  the  various  defendants 
unsuccessfully  moved  to  vacate  the  order  for  service  on  non- 
resident defendants  or  filed  pleas  to  the  jurisdiction.  Joint 
exceptions  were  likewise  unsuccessfully  filed,  upon  the  ground 
of  impertinence,  to  many  of  the  averments  of  the  bill  of  com- 
plaint, particularly  those  which  related  to  acts  alleged  to  have 
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biTM  (loiif  by  till'  roiiibiiiatioii  prior  ti)  tlii'  passage  of  tlu'  anti- 
trust act.  ami  prior  to  tin-  year  ISKM. 

Certain  of  tlic  ilofiMidaiits  liliii  separate  answers,  and  a  joint 
answer  was  filed  on  helialf  of  the  Standanl  Oil  Company  of 
New  Jersey  ami  numerous  of  the  other  defendants.  The  scope 
of  the  answers  will  be  adetpiately  indicated  l)y  ((noting  a 
suniniary  on  the  subject,  made  in  tiie  brief  for  the  api)ellants. 

"It  is  sufficient  to  say  that,  whilst  admitting  many  of  the 
alleged  acipiisitions  of  j)r()perty,  the  forn)ation  of  the  so-called 
trust  of  ISSL*.  it.s  dissolution  in  1SI)2,  ami  the  acijuisition  by  the 
Standard  Oil  Comj)any  of  New  Jersey  of  tlu'  stocks  of  the 
various  corj)orations  in  18!)I>,  they  deny  all  the  allegations 
respecting  combinations  or  consj)iracies  to  restrain  or  monopo- 
lize the  oil  trade;  and  particularly  that  the  so-called  tnist  of 
1882,  or  the  acquisition  of  the  shares  of  tlie  defendant  com- 
panies by  the  Standard  Oil  Comi)any  of  New  Jersey  in  181)9, 
was  a  comHnation  of  independent  or  competing  concerns  or 
corporations.  The  averments  of  the  petition  respecting  the 
means  adopted  to  monopolize  the  oil  trade  are  traversed  either 
by  a  denial  of  the  acts  alleged,  or  of  their  purpose,  intent,  or 
effect." 

On  June  24,  1907,  the  cause  being  at  issue,  a  special  exam- 
iner was  appointed  to  take  the  evidence,  and  his  report  was 
filed  March  22,  1909.  It  was  heard  on  April  5  to  10,  1909,  under 
the  expediting  act  of  February  11,  1903  [32  Stat,  at  L.  823, 
chap.  544,  U.  S.  Comp.  Stat.  Supp.  1909,  p.  1211],  before  a 
circuit  court  consisting  of  four  judges. 

The  court  decided  in  favor  of  the  Uniled  States.  In  the 
opinion  delivered,  all  the  multitude  of  acts  of  wrongdoing 
charged  in  the  bill  were  j)ut  aside,  in  so  far  as  they  were  alleged 
to  have  been  committed  prior  to  the  i)assage  of  the  anti-trust 
act,  "except  as  evidence  of  their  (the  defendants')  purpose,  of 
their  continuing  conduct,  and  of  itsefTect."     (173  Fed.  177.) 

Hy  the  decree  which  was  entered  it  was  adjuilged  that  the 
combining  of  the  stocks  of  various  companies  in  the  hands  of 
the  Stiuidard  Oil  Com[)any  of  New  Jersey  in  1899  constituted 
a  combination  in  restraint  of  trade  and  also  an  attempt  to 
monopolize  and  a  monopolization  under  §  2  of  the  anti-trust 
act.  The  decree  was  against  seven  individual  defendants,  the 
Standard  Oil  Company  of  New  Jer.sey,  thirty-six  domestic  com- 


THE  SHERMAN  ANTI-TRUOT  ACT  1085 

panics,  and  out;  I'orcij^Mi  company  which  tin-  Standard  Oil  Com- 
pany of  New  Jersey  controls  by  stock  owncrshi|t;  these  thirty- 
eight  cori)orate  defendants  being  held  to  hr  paitiis  to  the 
condjination  found  to  exist.-'* 

The  hill  was  dismissed  as  to  all  ot-her  corporate  defendants, 
thirty-three  in  number,  it  being  adjudged  by  §  .'5  of  tin-  decree 
that  they  "have  not  been  proved  to  be  engaged  in  the  opera- 
tion of  carrying  out  of  the  combination."-" 

The  Standard  Oil  Company  of  New  Jersey  was  enjoined  from 
voting  the  stocks  or  exerting  any  control  over  the  said  thirty- 
seven  subsidiary  companies,  and  the  subsidiary  companies  were 
enjoined  from  paying  any  dividends  as  to  the  Standard  Com- 
pany, or  permitting  it  to  exercise  any  control  over  them  by 
virtue  of  the  stock  ownership  or  power  acquired  by  means  of 
the  combination.  The  individuals  and  corporations  were  also 
enjoined  from  entering  into  or  carrying  into  effect  any  like 
combination  which  would  evade  the  decree.  Further,  the  in- 
dividual defendants,  the  Standard  Company,  and  the  thirty- 
seven  subsidiary  corporations,  were  enjoined  from  engaging 
or  continuing  in  interstate  commerce  in  petroleum  or  its 
products  during  the  continuance  of  the  illegal  combination. 

At  the  outset  a  question  of  jurisdiction  refjuires  consid- 
eration, and  we  shall,  also,  as  a  preliminary,  dispose  of  another 
question,  to  the  end  and  that  our  attention  may  be  completely 
concentrated  upon  the  merits  of  the  controversy  when  we  come 
to  consider  them. 

First.  We  are  of  opinion  that  in  consequence  of  the  presence 
within   the   district  of  the   Waters-Pierce   Oil  Company,   the 

28 — Counsel  for  appellants  says:  sixteen  were  natural  gas  companies 

"Of    the    thirty-eight    thirty-seven  and  ten  were  companies  which  were 

corporate  defendants  named  in  sec-  liquidated    and    ceased    to   exist   be- 

tion  2  of  the  decree,  and  as  to  which  fore  the  filing  of  the  petition.     The 

the  judgment  of  the  court  applies,  other  dismissed  defendants,  seven  in 

four    have    not    appealed;    to    wit:  number,  were:     Florence  Oil  Refin- 

Corsicana   Refining   Company,   Man-  ing  Company,  United  Oil  Company, 

hattan    Oil    Company,    Security    Oil  Tidewater  Oil  Company.  Tide  Water 

Company,    Waters-Pierce    Oil    Com-  Pipe  Company,    (Limited),  Piatt  & 

pany,    and    one,    the    Standard    OU  Washburn         Refining         Company, 

Company,   of   Iowa,   has  been   liqui-  Franklin   Pipe  Company,  and  Penn- 

dated  and  no  longer  exists. ' '  sylvania  Oil  Company. 

29 — Of  tho  dismissed  defendants, 
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court,  luultr  flic  authority  of  §5  of  tlu*  antitrust  act,  rightly 
took  jurisilirtion  over  thi-  cnuso,  ami  properly  ordered  notice 
to  be  served  upon  tlie  nonrosiilent  defendants. 

Second.  The  overrulin"?  of  the  exccj)tions  taken  to  so  much 
of  the  hill  as  counted  upon  facts  occurring  prior  to  the  passage 
of  the  anti-trust  act, — whatever  may  be  the  view  as  an  original 
•  juestion  of  the  duty  to  restrict  the  controversy  to  a  much 
narrower  area  tJian  that  propounded  by  the  bill, — wc  think 
by  no  possibility,  in  the  present  stage  of  the  case,  can  the 
afition  of  the  court  be  treated  as  prejudicial  error  justifying 
reversal.  We  .say  this  becau.se  the  court,  as  we  siiall  do,  gave 
no  weight  to  the  testimony  adduced  under  the  averments  com- 
plained of  except  in  so  far  as  it  tended  to  throw  light  upon 
the  acts  done  after  the  passage  of  tiie  anti-trust  act  and  the 
results  of  which  it  was  charged  were  being  participated  in  and 
enjoyed  by  the  alleged  combination  at  the  time  of  the  filing  of 
the  bill. 

We  are  thus  brought  face  to  face  with  the  merits  of  the 
controversy. 

Hoth  as  to  the  law  and  as  to  the  facts,  the  opposing  con- 
tentions pressed  in  this  argument  are  numerous,  and  in  all 
their  aspects  are  so  irreconcilable,  that  it  is  ditricult  to  re- 
duce them  to  some  fundamental  generalization,  which,  by 
being  disposed  of,  would  decide  them  all.  For  instance, 
as  to  the  law.  While  both  aides  agree  that  the  determina- 
tion of  the  controversy  rests  upon  the  correct  construction 
and  application  of  the  1st  and  2d  sections  of  the  anti-trust 
act,  yet  the  views  as  to  tluj  meaning  of  the  act  are  as  wide 
aj)art  as  tJic  i)oles,  since  tJicrc  is  no  real  point  of  agreement 
on  any  view  of  the  act.  Ami  tliis  also  is  the  case  as  to  the 
scope  and  efTect  of  authorities  relied  upon  even  although 
in  some  instances  one  aJid  the  same  authority  is  asserted  to 
be  controlling. 

So  aJso  is  it  as  to  the  facts.  Thus,  on  the  out-  hand,  with 
relentless  pertinacity  and  miinitencss  of  analysis,  it  is  in- 
sisted that  the  facts  establish  that  the  assailed  eoinbiiuitiou 
took  it.s  birth  in  a  purpose  to  unlawfully  acipiire  wealth  by 
(»j)](re.ssing  the  public  and  destroying  the  just  rights  of 
others,  and  tiiat  its  entire  career  exemplifies  an  inexorable 
carrj'ing  out  of  such    wron^^'ful    intents,  since,   it   is  asserted, 
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the  pathway  of  tlie  combination  Irom  llic  Ix-j^inninf^  to  tlio 
time  of  the  filing  of  the  bill  is  marked  with  constant  proofs 
of  wronf^  inflicted  upon  the  |)ublic,  and  is  strewn  with  the 
wrecks  resulting  from  crushing  out,  without  regard  to  law, 
the  individual  rights  of  others.  Indeed,  so  conclusive,  it  is 
urged,  is  tJie  proof  on  these  subjects,  that  it  is  asscrt(!d  that 
the  existence  of  the  principal  corporate  defendant,  —  the 
Standard  Oil  Company  of  New  Jersey, — with  the  vast  accu- 
mulation of  property  wliich  it  owns  or  controls,  because  of 
its  infinite  potency  for  harm  and  the  dangerous  example 
which  its  continued  existence  affords,  is  an  open  and  en- 
during menace  to  all  freedom  of  trade,  and  is  a  byw^ord 
and  reproach  to  modern  economic  methods.  On  the  other 
hand,  in  a  powerful  analysis  of  the  facts,  it  is  insisted  that 
they  demonstrate  that  the  origin  and  development  of  the 
vast  business  which  the  defendants  control  was  but  the  result  of 
lawful  competitive  methods,  guided  by  econcraiic  genius  of  the 
highest  order,  sustained  ])y  courage,  by  a  keen  insight  into  com- 
mercial situations,  resulting  in  the  acquisition  of  great  wealth,  but 
at  the  same  time  serving  to  stimulate  and  increase  production,  to 
widely  extend  the  distribution  of  the  products  of  petroleum  at  a 
cost  largely  below  that  which  would  have  otherwise  prevailed, 
thus  proving  to  be  at  one  and  the  same  time  a  benefaction  to  the 
general  public  as  well  as  of  enormous  advantage  to  individuals. 
It  is  not  denied  that  in  the  enormous  volume  of  proof  contained 
in  the  record  in  the  period  of  almost  a  lifetime,  to  which  that 
proof  is  addressed,  there  may  be  found  acts  of  wrongdoing, 
but  the  insistence  is  that  they  were  rather  the  exception  than 
the  rule,  and  in  most  cases  were  either  the  result  of  too  great 
individual  zeal  in  the  keen  rivalries  of  business,  or  of  the 
methods  and  habits  of  dealing  which,  even  if  wrong,  were 
commonly  practised  at  the  time.  And  to  discover  and  state 
the  truth  concerning  these  contentions  both  arguments  call 
for  the  analysis  and  weighing,  as  we  have  said  at  the  outset, 
of  a  jungle  of  conflicting  testimony  covering  a  period  of  forty 
years, — a  duty  difficult  to  rightly  perform,  and,  even  if  satis- 
factorily accomplished,  almost  impossible  to  state  with  any 
reasonable  regard  to  brevity. 

Duly  appreciating  the  situation  just  stated,  it  is  certain  that 
only  one  point  of  concord  between  the  parties  is  discernible. 
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wliich  is,  that  tlir  t-ontrovi-rsy  in  vwsy  juspci-t  is  i-oiitrollt'd  by 
a  correct  conception  of  the  nienning  of  the  Ist  and  2(1  sections 
of  llio  antitrust  at't.  \Vr  shall  therefore— (lepartinj;  from  what 
otherwise  would  be  the  natural  oriler  of  analysis — make  thi« 
one  point  of  harmony  the  initial  basis  of  our  examination  of 
the  contentions,  relyin{;  upon  the  eoneeption  that  by  doing  so 
some  harmonious  resonance  may  result  adecjuate  to  dominate 
and  control  the  discord  with  which  the  case  abounds.  That 
is  to  say,  wt*  shall  fn^st  eoine  to  consider  the  meaning  of  the 
1st  and  2d  sections  of  the  anti-trust  act  by  the  text,  and  after 
discerning  what  by  that  process  appears  to  be  its  true  mean- 
ing, we  shall  proceed  to  consider  the  respective  contentions  of 
tlie  j)arties  concerning  tlie  act,  the  strength  or  weakness  of 
those  contentions,  as  well  as  the  accuracy  of  the  meaning  of 
the  act  as  deduced  from  the  text  in  the  light  of  the  prior  de- 
cisions of  this  court  concerning  it.  When  we  have  done  this, 
we  shall  then  approach  the  facts.  Following  this  course,  we 
shall  make  our  investigation  under  four  se])arate  headings: 
First.  The  text  of  the  1st  and  2d  sections  of  the  act,  originally 
considered,  and  its  meaning  in  the  light  of  the  common  law 
and  the  law  of  this  country  at  the  time  of  its  adoption.  Sec- 
ond. The  contentions  of  the  parties  concerning  the  act,  and 
the  scope  and  eflFect  of  the  decisions  of  this  court  upon  which 
they  rely.  Third.  The  application  of  the  statute  to  facts; 
and.  Fourth.  The  remedy,  if  any,  to  be  afforded  as  the  result 
of  such  application. 

First.     The  text  of  the  act  and  its  mcauing. 

We  quote  the  text  of  the  1st  and  2d  sections  of  the  act,  as 
follows : 

"Section  1.  Every  contract,  combination  in  the  form  of 
trust  or  otherwise,  or  conspiracy,  in  restraint  of  trade  or  com- 
jiierce  among  the  several  states  or  with  foreign  nations,  is 
hereby  declared  to  be  illegal.  Every  person  who  shall  make 
any  such  contract,  or  engage  in  any  such  combination  or  con- 
spiracy, shall  be  deemed  guilty  of  a  misdemeanor,  and,  on 
conviction  thereof,  shall  be  punished  by  fine  not  exceeding 
$5,000,  or  by  imprisonment  not  exceeding  one  year,  or  by  both 
said  punislunent«,  in  the  discretion  of  the  court. 

"See.  2.  Every  person  wIkj  shall  monopolize,  or  attempt 
to  monoitolize,  or  coiiihine  or  cons])ire  with  any  other  person 
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or  pci'soiis  \t)  iii()iM)|ioIi/»',  any  part  ol"  tin-  ti-adi-  or  couiiiii-i'fo 
ain()M<;  tilt'  several  stutes,  or  with  forei^'ii  natioiiK,  shall  Im- 
(Jeeined  {^'iiilly  of  a  inisdeineaiior,  and,  on  eonvietion  thereof, 
shull  be  ])iinislied  hy  fine  not  exceeding  $.'),()()(),  or  by  iinprison- 
rncnt  not  exceeding  one  year,  or  by  both  said  punishments,  in 
the  discretion  of  tiie  court."  [20  Stat,  at  L.  2()f),  chap.  CM, 
U.  S.  Conip.  Stat.  1!H)1,  p.  :}200.] 

The  debates  show  that  doubt  as  to  whether  there  was  a  com- 
mon law  of  the  United  States  which  f^overned  tlie  subject  in 
tile  absence  of  legislation  was  among  the  influences  leading 
to  the  passage  of  the  act.  They  conclusively  show,  however, 
that  the  main  cause  which  led  to  the  legislation  was  tiie  thought 
that  it  was  ro(|uired  by  the  economic  condition  of  the  times; 
that  is,  the  vast  accumulation  of  wealth  in  the  hands  of  cor- 
])orations  and  individuals,  the  enormous  development  of  cor- 
porate organization,  the  facility  for  combination  which  such 
organizations  afforded,  the  fact  that  the  facility  was  being 
used,  and  that  combinations  known  as  trusts  were  being  mul- 
tiplied, and  the  widespread  impression  that  their  power  had 
been  and  would  be  exerted  to  oppress  individuals  and  injure 
the  public  generally.  Although  debates  may  not  be  used  as  a 
means  for  interpreting  a  statute  (United  States  v.  Trans- 
Missouri  Freight  Asso.  166  U.  S.  318,  41  L.  ed.  101!»,  and  cases 
cited),  that  rule,  in  the  nature  of  things,  is  not  violated  by 
resorting  to  debates  as  a  means  of  ascertaining  the  environ- 
juent  at  the  time  of  the  enactment  of  a  particular  law;  that 
is,  the  history  of  the  period  when  it  was  adopted. 

There  can  be  no  doubt  that  the  sole  subject  with  which  the 
1st  section  deals  is  restraint  of  trade  as  therein  contemplated, 
and  that  the  attempt  to  monopolize  and  monopolization  is  the 
subject  with  which  the  2d  section  is  concerned.  It  is  certain 
that  those  terms,  at  least  in  their  rudimentary  meaning,  took 
their  origin  in  the  common  law,  and  were  also  familiar  in  the 
law  of  this  country  prior  to  and  at  the  time  of  the  adoption 
of  the  act  in  question. 

We  shall  endeavor,  then  first,  to  seek  their  meaning,  not 
by  indulging  in  an  elaborate  and  learned  analysis  of  the  Eng- 
lish law  and  of  the  law  of  this  country,  but  by  making  a  very 
brief  reference  to  the  elementary  and  indisputable  conceptions 
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of  both  tlif  Kii^'Iisli  and  Aiiifrican  law  tui  tlu'  subject  prior  to 
the  passa^i'  of  tlu'  anti-trust  at-t. 

a.  It  is  certain  that  at  a  very  rciiiotc  period  tlic  words  "con- 
tra<'t  iti  restraint  of  trade"  in  Hn^'Iand  came  to  refer  to  some 
voluntary  restraint  put  l>y  eontraet  by  an  individual  on  liis 
ri^rht  to  carry  on  his  tradi'  or  culling.  Originally  all  such  con- 
tracts were  considered  to  be  illegal,  because  it  was  deemed 
they  were  injurious  to  the  |)ublic  as  well  as  to  the  individuals 
who  made  them.  In  the  interest  of  the  freedom  of  individuals 
to  contract,  this  doctrine  was  modified  so  that  it  was  only  when 
a  restraint  by  contract  was  so  general  as  to  be  coterminos  with 
the  kingdom  that  it  was  treated  as  void.  That  is  to  say,  if 
the  restraint  was  j)artial  in  its  operation,  and  was  otherwise 
reasonable,  the  contract  was  held  to  be  valid: 

b.  Monopolies  were  defined  by  Lord  Coke  us  follows: 

"  'A  monopoly  is  an  institution  or  allowance  by  the  King 
by  his  grant,  commission,  or  otherwise,  to  any  person  or  per- 
sons, bodies  politic  or  corporate,  of  or  for  the  sole  buying, 
selling,  making,  working,  or  using  of  anything,  whereby  any 
person  or  persons,  bodies  politic  or  corporate,  are  sought  to 
be  restrained  of  any  freedom  or  liberty  that  they  had  before, 
or  hindered  in  their  lawful  trade.'     {'-i  Inst.  181.)" 

Hawkins  thus  defined  them : 

"  *A  monopoly  is  an  allowance  by  tiie  King  to  a  particular 
person  or  persons  of  the  sole  buying,  selling,  making,  work- 
ing, or  using  of  anything  whereby  any  person  is  sought  to  l>e 
restrained  from  any  freedom  [of  manufacturing  or  trading] 
which  he  had  before.'     (Hawk.  P.  C.  hk.  1.  chap.  71).)" 

The  fre(iuent  granting  of  monopolies  and  the  struggle  which 
led  to  a  denial  of  the  power  to  create  them,  that  is  to  say,  to 
the  establishment  that  they  were  incompatible  with  the  Eng- 
lish Constitution,  is  known  to  all  and  need  not  be  reviewed. 
The  evils  which  led  to  the  public  outcry  against  monopolies 
and  to  the  final  denial  of  the  power  to  make  them  may  be  thus 
.summarily  stated:  (1)  The  power  which  the  monopoly  gave 
to  the  one  who  enjoyed  it,  to  fix  the  price  and  thereby  injure 
the  i)ublic;  (2)  The  power  which  it  engendered  of  enabling  a 
limitation  on  production;  and  (.{)  The  danger  of  deteriorHtion 
in  (pmlity  of  the  nu)nop(iIi/ed  article  which  it  was  deemed  was 
the   inevitable   resultant  of  llir   monopolistic   control   over   its 
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production  and  sale.  As  ni(iii(){)oIy,  as  thus  conceived,  em- 
braced oidy  a  coiis('(|U('iice  ai-isiii^^  froin  an  exertion  of  sover- 
eign power,  no  express  rest I'ief ions  or  jiroliibitions  obtained 
apainst  tlie  ci-eation  1)\-  ;in  individual  ol'  a  monopoly  as  such. 
Hut  as  it  was  eonsidei-ed,  at  least,  so  far  as  the  necessaries  of 
life  were  eoneerned,  that  individ\uds,  by  the  abuse  of  their 
right  to  contract,  might  be  able  to  usurj)  the  power  arbitrarily 
to  enhance  prices  (one  of  tlie  wrongs  arising  from  monoi)oly), 
it  came  to  be  that  laws  were  passed  relating  to  ofTenses  such 
as  forestalling,  rcgrating,  and  engrossing  by  which  prohibitions 
wj're  j)laced  upon  the  power  of  individuals  to  deal  under  such 
circumstances  and  conditiojis  as,  according  to  the  conception 
of  the  times,  created  a  presumption  that  the  dealings  were  not 
simply  the  honest  exertion  of  one's  right  to  contract  for  his 
own  benefit,  unaccompanied  by  a  wrongful  motive  to  injure 
others,  but  were  the  consequence  of  a  contract  or  course  of 
dealing  of  such  a  character  as  to  give  rise  to  the  presumption 
of  an  intent  to  injure  others  through  the  means,  for  instance, 
of  a  monopolistic  increase  of  prices.  This  is  illustrated  by 
the  definition  of  engrossing  found  in  the  statute,  5  and  6  Edw. 
VI.,  chap.  14,  as  follows: 

"Whatsoever  person  or  persons  .  .  .  shall  engross  or 
pet  into  his  or  their  hands  by  buying,  contracting,  or  promise- 
taking,  other  than  by  demise,  grant,  or  lease  of  land,  or  tithe, 
any  corn  growing  in  the  fields,  or  any  other  corn  or  grain, 
butter,  cheese,  fish,  or  other  dead  victuals  whatsoever,  within 
the  realm  of  England,  to  the  intent  to  sell  the  same  again, 
shall  be  accepted,  reputed,  and  taken  an  unlawful  engrosser 
or  engrossers." 

As  by  the  statutes  providing  against  engrossing  the  (juantity 
engrossed  was  not  rcMpiired  to  be  the  whole  or  a  proximate 
part  of  the  whole  of  an  article,  it  is  clear  that  there  was  a  wide 
difference  between  monopoly  and  engrossing,  etc.  But  as  the 
principal  wrong  which  it  was  deemed  would  result  from  mo- 
nopoly, that  is,  an  enhancement  of  the  price,  was  the  same 
wrong  to  which  it  was  thought  the  prohibited  engrossment 
would  give  rise,  it  came  to  pass  that  monopoly  and  engrossing 
were  regarded  as  virtually  one  and  the  same  thing.  In  other 
words,  the  prohibited  act  of  engro.ssing,  because  of  its  in- 
evitable  accomplishment   of  one    of  the   evils   deemed   to   be 
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engi'iulrrcil  l»y  monopoly,  i-aine  to  1)0  rcliMTcd  to  as  bi'iiij^  u 
monopoly  or  i-oiistitutinK  jui  attt'inpt  to  monopolize.  Thus 
r*nj.FAFr.N,  in  his  arfriiiiicnt  in  l-'ast  India  Co.  v.  Sandys,  Skin- 
lUT.  1  (■)'),  1G!»,  said : 

"By  common  law,  he  said  that  trado  is  frco,  and  for  that 
cit«'d  13  Co.  Inst.  ISl  ;  F.  H.  65;  Taylors  do  Ipswich  v.  Shcrrinp, 
1  Kolli',  Kcp.  4;  that  the  common  law  is  as  much  against 
monopoly  as  engrossing;  and  that  they  differ  only  that  a 
monopoly  is  by  patent  from  the  King,  the  other  is  by  the  act 
of  the  subject  between  party  and  j)arty ;  but  that  the  mischiefs 
are  the  same  from  both,  and  there  is  the  same  law  against  both. 
Darcy  v.  Allen,  F.  Moore,  673,  11  Coke,  84.  The  sole  trade  of 
anytliing  is  engrossing  ex  rci  natura,  for  whosoever  hath  the 
sale  trade  of  buying  and  selling  hath  engrossed  that  trade; 
and  whosoever  hath  the  sole  trade  to  any  country  hath  the 
sole  trade  of  buying  and  selling  the  produce  of  that  country, 
at  his  own  price,  wliich  is  an  engrossing." 

And  by  operation  of  the  mental  process  which  led  to  con- 
sidering as  a  monopoly  acts  wiiich,  although  they  did  not 
constitute  a  monopoly,  were  thought  to  j^roduce  some  of  its 
baneful  effects,  so  also  because  of  the  impediment  or  burden 
to  the  due  course  of  trade  which  they  produced,  such  acts 
came  to  be  referred  to  as  in  restraint  of  trade.  This  is  shown 
by  my  Lortl  Coke's  definition  of  monopoly  as  being  "an  in- 
stitution or  allowance  .  .  .  whereby  any  person  or  per- 
sons, bodies  politic  or  corporate,  are  sought  to  be  restrained 
of  any  freedom  or  liberty  that  tiiey  had  before,  or  hindered  in 
their  lawful  trade."  It  is  illustrated  also  by  the  definition 
which  Hawkins  gives  of  monopoly  wherein  it  is  said  that  the 
effect  of  monoi)oly  is  to  restrain  the  citizen  "from  the  free- 
dom of  manufacturing  or  trading  which  lie  had  before."  And 
see  especially  the  opinion  of  P.\kker,  C.  .1..  in  .Mitchel  v.  R<'y- 
nolds  (1711)  1  I*.  Wh.  181,  where  a  classilication  is  made  of 
monopoly  which  brings  it  generically  within  the  (h-seription 
(jf  restraint  of  trade. 

(Jeneralizing  these  considerations,  the  situation  is  this:  1. 
That  by  the  common  law,  monopolies  were  unlawful  because 
of  their  restriction  upon  individual  freedom  of  ctintract  and 
their  injury  to  tJie  piiblie.  *J.  That  as  to  necessaries  of  life, 
tl»e  freedom  of  the  individual  to  deal  was  restricted  where  the 
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Tialiii'c  and  cliai'.u'tci-  oi"  the  dcaliiii^'  was  sudi  us  to  engender 
the  presiini{)t ion  of  inltiit  to  Inin^  about  at  h-ast  one  of  the 
injuries  wliidi  it  was  diciiird  would  result  from  monopoly, — 
that  is,  an  undur  cnhancrnicnt  of  jiriee.  ){.  That  to  protect 
the  freedom  of  contract  of  the  indivitiual,  not  only  in  his  own 
interest,  but  principally  in  the  interest  of  the  common  weal,  a 
contract  of  an  individual  by  which  he  put  an  unreasonable 
restraint  upon  himself  as  to  carrying  on  his  trade  or  business 
was  void.  And  that  at  common  law  the  evils  conse<iuent  upon 
engrossing,  etc.,  caused  those  things  to  be  treated  as  coming 
within  monopoly  and  sometimes  to  be  called  monopoly,  and  the 
same  considerations  caused  monopoly,  because  of  its  opera- 
tion and  effect,  to  be  brought  within  and  spoken  of  generally 
as  imjieding  the  due  course  of,  or  being  in  restraint  of,  trade. 
From  the  development  of  more  accurate  economic  concep- 
tions and  the  changes  in  conditions  of  society,  it  came  to  be 
recognized  that  the  act>s  prohibited  by  the  engrossing,  fore- 
stalling, etc.,  statutes  did  not  have  the  harmful  tendency 
which  they  were  presumed  to  have  when  the  legislation  con- 
cerning them  was  enacted,  and  therefore  did  not  justify  the 
presumption  which  had  previously  been  deduced  from  them, 
but,  on  the  contrary,  such  acts  tended  to  fructify  and  develop 
trade.  See  the  statutes  of  12th  George  III.,  chap.  71,  enacted 
hi  1772,  and  statute  of  7  and  8  Victoria,  chap.  24,  enacted  in 
1844,  repealing  the  prohibitions  against  engrossing,  forestall- 
ing, etc.,  upon  the  express  ground  that  the  prohibited  acts 
had  come  to  be  considered  as  favorable  to  the  development  of, 
and  not  in  restraint  of,  trade.  It  is  remarkable  that  nowhere 
at  common  law  can  there  be  found  a  prohibition  against  the 
creation  of  monopoly  by  an  individual.  This  would  seem  to 
manifest,  either  consciously  or  intuitively,  a  profound  con- 
ception as  to  the  inevitable  operation  of  economic  forces  and 
the  equipoise  or  balance  in  favor  of  the  protection  of  the 
rights  of  individuals  which  resulted.  That  is  to  say,  as  it  was 
deemed  that  monopoly  in  the  concrete  could  only  arise  from 
an  act  of  sovereign  power,  and,  such  sovereign  power  being 
restrained,  prohibitions  as  to  individuals  were  directed  not 
against  the  creation  of  monopoly,  but  were  only  applied  to 
such  acts  in  relation  to  particular  subjects  as  to  which  it  was 
deemed,  if  not  restrained,  some  of  the  consequences  of  monop- 
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oly  might  ri'sult.  Altrr  all,  this  was  hut  an  iustiiirlivi-  recog- 
nition of  thi'  truisms  that  thr  i-oursr  of  tra(h'  (Muihl  not  be 
made  free  hy  ohstrueting  it,  and  that  an  iniliviiiuals  right  to 
trade  eoidd  not   !•»■  proteeted  hy  destroying  such  right. 

From  the  review  just  nuule  it  clearly  results  that  outside  of 
the  restrictions  resulting  from  the  want  of  power  in  an  in- 
ilividual  to  voluntarily  and  unreasonnbly  restrain  his  right  to 
carry  on  ins  trade  or  business,  and  outside  of  the  want  of 
right  to  restrain  tin-  free  course  of  trade  hy  contracts  or  acts 
which  implird  a  wion^'ful  j)urpose,  frt-edom  to  contract  and 
to  abstain  from  contracting,  and  to  exercise  every  reasonabh' 
right  incident  lliereto,  became  the  rule  in  the  English  law. 
The  scope  and  elTect  of  this  freedom  to  trade  and  contract  is 
clearly  shown  by  the  decision  in  Mogul  S.  S.  Co.  v.  McGregor 
[1891]  A.  C.  2o]  Gl  L.  J.  Q.  B.  X.  S.  295,  66  L.  T.  N.  S.  1,  40 
Week.  Kep.  li'M,  7  Asp.  Mar.  L.  Cas.  120,  56  J.  P.  101.  ^Vhilc 
it  is  true  that  the  decision  of  the  House  of  Lords  in  the  case  in 
question  was  announced  shortly  after  the  passage  of  the  anti- 
trust act,  it  serves  reflexly  to  sliow  the  exact  state  of  the  law 
in  England  at  the  time  the  anti-trust  statute  was  enacted. 

Jn  this  country  also  the  acts  from  which  it  was  deemed  there 
resulted  a  part,  if  not  all,  of  the  injurious  consequences  as- 
cribed to  monopoly,  came  to  be  referred  to  as  a  monopoly 
itself.  In  other  words,  here  as  had  been  the  case  in  Enj,'land, 
practical  common  sense  caused  attention  to  be  concentrated 
not  upon  the  theoretically  correct  name  to  be  given  to  the 
condition  or  acts  which  gave  rise  to  a  harmful  result,  but  to 
the  result  itself  and  to  the  remedying  of  the  evils  which  it 
produced.  The  statement  just  made  is  illustrated  by  an  early 
statute  of  the  province  of  Massachusett.s,  that  is,  chap.  M  of 
the  Laws  of  177.s-177!i,  by  whirii  monopoly  and  forestalling 
were  expres.sly  tn-ated  as  one  anil  the  same  thing. 

It  is  also  tj-ne  that  while  the  principles  concerning  contracts 
in  restraint  of  trade,  that  is,  voluntai-y  restraint  put  by  a 
person  on  his  right  to  jjursue  his  calling,  hence  only  operating 
subjectively,  caun-  generally  to  be  recognized  in  accordance 
witli  the  English  rule,  it  came  moreover  to  pa.ss  that  contracts 
or  acts  which  it  was  considered  inid  a  nn)nopolistic  tendency, 
especially  those  which  were  thought  to  unduly  diminish  com- 
petitifjn    and    lu-nce    to    enhance    prices — in    other    words,    to 
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iiioiiopolizr  rami'  also  in  a  f^^'iiri-it-  st'tisc  to  Ix-  sjjokfii  of  ainl 
trcatttl  as  they  had  hccii  in  Mnj^'land,  as  restrictinj^  the  due 
course  of  tra(h',  and  llierefore  as  being  in  restraint  of  trade, 
Tho  dread  of  nionopoly  as  an  emanation  of  ^jovernniental 
power,  while  it  passed  at  an  early  date  out  of  mind  in  this 
country,  as  a  result  of  the  structure  of  our  government,  did 
not  serve  to  assuage  the  fear  as  to  the  evil  consetiuences  which 
might  arise  from  the  acts  of  individuals  producing  or  tending 
to  produce  the  eouse(iuences  of  nionopoly.  It  resulted  that 
treating  such  acts  as  we  have  said  as  amounting  to  monopoly, 
sometimes  constitutional  restrictions,  again  legislative  enact- 
ments or  judicial  decisions,  served  to  enforce  and  illustrate 
the  purpose  to  prevent  the  occurrence  of  the  evils  recognized 
in  the  mother  country  as  conscfpient  upon  monopoly,  by  pro- 
viding against  contracts  or  acts  of  individuals  or  combinations 
of  individuals  or  corporations  deemed  to  be  conducive  to  such 
results.  To  refer  to  the  constitutional  or  legislative  provisions 
on  the  subject,  or  the  many  judicial  decisions  which  illustrate 
it,  would  unnecessarily  prolong  this  opinion.  We  append  in 
the  margin  a  note  to  treaties,  etc.,  wherein  are  contained  ref- 
erences to  constitutional  and  statutory  provisions  and  to 
numerous  decisions,  etc.,  relating  to  the  subject.-""* 

It  will  be  found  that,  as  modern  conditions  arose,  the  trend 
of  legislation  and  judicial  decision  came  more  and  more  to 
adapt  the  recognized  restrictions  to  new  manifestations  of 
conduct  or  of  dealing  which  it  was  thought  justified  the  in- 
ference of  intent  to  do  the  wrong  which  it  had  been  the  purpose 
to  prevent  from  the  beginning.  The  evolution  is  clearly  pointed 
out  in  National  Cotton  Oil  Co.  v.  Texas,  197  U.  S.  115,  49  L. 
ed.  689,  and  Shawnee  Compress  Co.  v.  Anderson,  209  U.  S. 
423,  52  L.  ed.  865 ;  and,  indeed,  will  be  found  to  be  illustrated 
in  various  aspects  by  the  decisions  of  this  court  which  have 
been  concerned  with  the  enforcement  of  the  act  we  are  now 
considering. 

Without  going  into  detail,  and  but  very  briefly  sul•^•eying  the 
whole  held,  it  may  be  with  accuracy  said  that  the  dread  of 

30 — Purdy's    Beach,    Priv.    Corp.  194,  195;  20  Am.  &  Eng.  Enc.  Law, 

pp.  1403  et  seq.,  chapter  ou  Trusts  2d     ed.     article     "Monopolies     and 

and    Monopolies;     Cooke,    Trade    &  Trusts,"  pp.   844  ct  seq.   (cited  by 

Labor  Combinations,  Appx.  II,  pp.  tho  court). 
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t'lihaiu't'iiu'iit  of  prices  nn«l  of  otluT  wrongs  which  it  was 
thoufjht  would  flow  from  the  iituliu'  liiiiitatioii  on  competitive 
coiulitious  causcil  by  contracts  or  other  act-s  of  iiulividuals  or 
corporations  led,  as  a  matter  of  itid)lic  policy,  to  tlie  prohibi- 
tion or  treating  ns  ilK-gal  all  contracts  or  acts  which  were 
nnrviusonably  restrictive  of  competitive  conditions,  either  from 
the  nature  or  character  of  the  contract  or  act,  or  where  the 
surroumling  circumstances  were  such  as  to  justify  the  conclu- 
sion that  they  hail  not  been  entered  into  or  pcrl'ormed  with 
the  legitimate  purpose  of  reasonably  forwarding  personal  in- 
terest and  developing,  trade,  but,  on  the  contrary,  were  of 
such  a  chanu'ter  as  to  give  rise  to  the  inference  or  presump- 
tion that  they  had  been  entered  into  or  done  with  the  intent 
to  do  wrong  to  the  general  public  and  to  limit  the  right  of 
individuals,  thus  restraining  the  free  flow  of  commerce  and 
tending  to  bring  about  the  evils,  such  as  enhancement  of  prices, 
which  were  considered  to  be  against  public  policy.  It  is  ecjually 
true  to  say  that  the  survey  of  the  legislation  in  this  country 
ou  this  subject  from  the  beginning  will  show,  dei)ending,  as 
it  did,  upon  the  economic  conceptions  which  obtained  at  the 
time  when  the  legislation  was  adopted  or  judicial  decision  was 
rendered,  that  contracts  or  acts  were  at  one  time  deemed  to 
be  of  such  a  character  as  to  justify  the  inference  of  wrongful 
intent  which  were  at  anotlu'r  period  thought  not  to  be  of  that 
character.  But  this  again,  as  we  have  seen,  simply  followed 
the  line  of  development  of  the  law  of  England. 

Let  us  consider  the  language  of  the  1st  and  2d  sections, 
guided  by  the  principle  that  where  words  are  employed  in  a 
statute  which  had  at  the  time  a  well-known  meaning  at  com- 
mon law  or  in  the  law  of  this  country,  they  are  j)rcsumed  to 
have  been  used  in  that  sense  unless  the  context  compels  to 
the  contrary." 

As    to    the    1st    section,    the    words    to    be    interpreted    are: 
"Every  contract,  combination  in  the  form  of  ti*ust  or  other- 
wise, or  conspiracy  in  restraint  of  trade  or  commerce     .     . 
is  hereby   declared   to  be   illegal."     As   there   is  no  room   for 

31_,Sweiirin>;en  v.   United  8tate8,  StntrH,  172  U.  S.  JUl.  4.1  L.  «-l.  CU); 

161  U.  H.  440,  40  U  i-.l.  TO.".;  Uiiitc.l  Kepiier  v.   ITiiitod  HtaU'H,   19.')   U.  S. 

Htutwj  V.  Wong  Kim  Ark,  109  U.  B.  V2i\,  49  L.  od.   111.'!,   1   A.  &   10.  Ann. 

649,  42  L.  ed.  890;  Kwk  v.  United  C'aa.  055   (cited  l.y  the  loiirt). 
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dispute  tliat  llic  staliifc  was  inlrmliMl  to  ronmilaf <■  a  rult-  f(jr 
tile  rc^'ulut ion  oi"  intei'stalc  and  foreign  (•oniiiifi'ct',  tin*  <|nisli(»n 
is,  What  was  the  rule  which  it  adopted? 

In  view  of  the  eoiiiMioii  hiw  and  the  hiw  in  this  counti-y  as 
to  resti'aint  of  trach-,  wliieh  we  have  revi«'wed,  and  the  illn- 
niinuting  elTeet  whieh  that  history  must  have  under  the  rule 
to  whieh  we  have  referred,  we  think  it  results: 

a.  Tluit  the  context  manifests  that  tlie  statute  was  drawn  in 
the  light  of  tlie  existing  practical  conception  of  the  law  of 
restraint  of  trade,  because  it  groups  as  within  that  class,  not 
only  contracts  wiiieh  were  in  restraint  of  trade  in  the  sub- 
jective sense,  but  all  contracts  or  acts  which  theoretically  were 
attempts  to  monopolize,  yet  which  in  practice  had  come  to  be 
considered  as  in  restraint  of  trade  in  a  broad  sense. 

b.  That  in  view  of  the  many  new  forms  of  contracts  and 
combinations  which  were  being  evolved  from  existing  economic 
conditions,  it  was  deemed  essential  by  an  all-embracing  enu- 
meration to  make  sure  tiiat  no  form  of  contract  or  combina- 
tion by  wiiit'li  an  undue  restraint  of  interstate  or  foreign 
commerce  was  brought  about  could  save  such  restraint  from 
condemnation.  The  statute  under  this  view  evidenced  the 
intent  not  to  restrain  the  right  to  make  and  enforce  contracts, 
whether  resulting  from  combinations  or  otherwise,  which  did 
not  unduly  restrain  interstate  or  foreign  commerce,  but  to 
protect  that  commerce  from  being  restrained  by  methods, 
whether  old  or  new,  which  would  constitute  an  interference, — 
that  is,  an  undue  restraint. 

c.  And  as  the  contracts  or  acts  embraced  in  the  provision 
were  not  expressly  defined,  since  the  enumeration  addressed 
itself  simply  to  classes  of  acts,  those  classes  being  broad  enough 
to  embrace  every  conceivable  contract  or  combination  which 
could  be  made  concerning  trade  or  commerce  or  the  subjects 
of  such  commerce,  and  thus  caused  any  act  done  by  any  of  the 
enumerated  methods  anywhere  in  the  whole  field  of  human 
activity  to  be  illegal  if  in  restraint  of  trade,  it  inevitably  fol- 
lows that  the  provision  necessarily  called  for  the  exercise  of 
judgment  which  reijuired  that  some  standard  should  be  re- 
sorted to  for  the  purpose  of  determining  whether  the  prohibi- 
tion contained  in  the  statute  had  or  had  not  in  any  given  case 
been    violated.      Thus    not   specifying,    but    indubitably    eon- 
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tfinjilatiiiLr  and  rt'.|iiiriiit;  a  staiulaiti,  it  follows  that  it  was 
inti'iuli'il  that  the  staiulanl  of  rrason  whicli  had  h«i  ti  applied 
at  tht'  coiumoii  law  and  in  this  {'oimtry  in  dealing'  with  sul)- 
ji'i'ts  of  the  eharactrr  tini)ra(rd  hy  the  statute  was  intended 
to  be  the  measure  used  for  the  purpose  of  deterininin^j  whether, 
in  a  piven  ease,  a  particular  aet  had  or  had  not  brought  about 
the  wrong  against  which  the  statute  provided. 

And  a  eonsideration  of  the  text  of  the  2d  seetion  serves  to 
establisJi  that  it  was  intended  to  supplement  the  1st,  and  to 
make  sure  tJiat  by  no  possible  guise  could  the  public  policy 
embodied  in  the  1st  section  be  frustrated  or  evaded.  The 
jirohibition  of  the  2d  embraces  "every  person  who  shall  mo- 
nopolize, or  attempt  to  monopolize,  or  combine  or  conspir*- 
with  any  other  person  or  persons  to  monopolize,  any  part  of 
tlie  trade  or  commerce  among  the  several  states  or  with  for- 
eign nations  .  .  ."  By  reference  to  the  terms  of  §  8  it  is 
certjiin  that  the  word  "person"  clearly  implies  a  corporation 
as  well  as  an  individual. 

The  commerce  referred  t«  by  the  words  "in  part,"  con- 
strued in  the  light  of  the  manifest  purpose  of  the  statute,  has 
both  a  geographical  and  a  distributive  significance;  that  is,  it 
includes  any  jiortion  of  the  United  States  and  any  one  of  the 
classes  of  things  forming  a  part  of  interstate  or  foreign  com- 
merce. 

Undoubtedly,  the  words  "to  monopolize"  and  "monopo- 
liz«',"  as  used  in  the  section,  reach  every  act  bringing  about 
the  prohibited  results.  The  ambiguity,  if  any,  is  involved  in 
determining  what  is  intended  by  monopolize.  Hut  this  am- 
biguity is  readily  dispelled  in  the  light  of  the  previous  history 
of  the  law  of  restraint  of  trade  to  which  we  have  referred  and 
the  indication  which  it  gives  of  the  j)ractieal  evolution  by 
which  monopoly  and  the  acts  which  produce  the  same  result 
as  monopoly,  that  is,  an  undue  restraint  of  the  course  of  trade, 
JiJl  came  to  be  spoken  of  as,  and  to  be  indeed  synonymous  with, 
restraint  of  trade.  In  other  words,  having'  by  the  1st  section 
forbidden  all  means  of  monopolizing  trade,  that  is,  unduly 
restraining  it  l)y  means  of  every  contract,  cond)iiiation,  etc., 
tlie  'Jd  .secti(»n  seeks,  if  possible,  to  make  tiie  prohibitions  of 
the  act  all  the  more  complete  and  j)erfect  l)y  embracing  all 
attempts  to  reach  the  end  prohii)ited  by  Uie  1st  section,  that 
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is,  restraints  of  ti-adc,  by  any  atl<iii|)t  to  ni()noj)oli/.c,  or  iiio- 
riopolization  tlu-reot',  even  altlioii^'li  I  lie  ads  hy  which  such 
results  arc  attemi)t('(l  fo  hr  hi()ii<,'lit  altout  or  arc  liroiij^ht  about 
be  not  embraced  williin  tlu;  {general  miiinrrjii  ion  of  ihr  1st, 
section.  And,  of  couisc,  when  the  2d  srctioji  is  llius  liarnnju- 
ized  with  and  made,  us  it  was  intended  to  be,  the  comijh'mcnt 
of  the  1st,  it  becomes  obvious  tiuit  the  criteria  to  be  resorted 
to  in  any  given  case  for  the  pur])Osc  of  ascertaining  whether 
viohitions  of  the  sectiou  have  been  committed  is  the  rub;  of 
reason  guided  ])y  the  established  law  and  by  the  plain  duty 
to  enforce  the  prohibitions  of  the  act,  and  thus  the  public 
policy  which  its  restrictions  were  obviously  enacted  to  sub- 
serve. And  it  is  worthy  of  observation,  as  we  have  previously 
remarked  couccniing  the  common  law,  that  although  the 
statute,  by  the  comprehensiveness  of  the  enumerations  em- 
bodied in  both  the  1st  and  2d  sections,  makes  it  certain  that 
its  purpose  was  to  prevent  undue  restraints  of  every  kind  or 
nature,  nevertheless  by  the  omission  of  any  direct  prohibition 
against  monopoly  in  the  concrete,  it  indicates  a  consciousness 
that  the  freedom  of  the  individual  right  to  contract,  when  not 
unduly  or  improperly  exercised,  was  the  most  efficient  means 
for  tlie  prevention  of  monopoly,  since  the  operation  of  the 
centrifugal  and  centripetal  forces  resulting  from  the  right  to 
freely  contract  was  the  means  by  which  monopoly  would  be 
inevitably  prevented  if  no  extraneous  or  sovereign  power  im- 
posed it  and  no  right  to  make  unlawful  contracts  having  a 
monopolistic  tendency  were  permitted.  In  other  words,  that 
freedom  to  contract  was  the  essence  of  freedom  from  undue 
restraint  on  the  right  to  contract. 

Clear  as  it  seems  to  us  is  the  meaning  of  the  provisions  of 
the  statute  in  the  light  of  the  review  which  we  have  made, 
nevertheless,  before  definitively  applying  that  meaning,  it  be- 
hooves us  to  consider  the  contentions  urged  on  one  side  or  the 
other  concerning  the  meaning  of  the  statute,  which,  if  main- 
tained, would  give  to  it,  in  some  aspects,  a  much  wider  and  in 
every  view,  at  least,  a  somewhat  different,  significance.  And 
to  do  this  brings  us  to  the  second  ([uestion,  which,  at  the  out- 
set, we  have  stated  it  was  our  purpose  to  consider  and  dis- 
pose of. 

Second.     The  contentions  of  the  parlies  as  to  the  meaning 


1100    COMIUNATIOXF?  AND  RF.STKAIXT  Ol-'  TRADE 

of  the  statute,  and  tin    ilxisians  of  this  court   rdinl  upon  ro?t- 
ctrniiu/  those  eontt  }itio)is. 

In  substance,  tlu'  propositions  ui^'cd  by  tin-  ^'ovcriinu'nt  are 
reducible  to  this:  Tliat  Ihc  hmj^uagc  of  the  statute  embraces 
every  contract,  coinl)inati()n,  etc.,  in  restraint  of  trade,  and 
lience  its  text  b*aves  no  room  foi'  the  exercise  of  judjj:MU'nt,  but 
simply  imposes  the  plain  duly  of  ajipiyin^^  its  prohibitions  to 
every  ease  within  its  literal  l;inf,'u;i^e.  The  error  involved  lies 
in  assuming  the  nuitter  to  be  decided.  This  is  true,  because, 
a3  the  acts  which  may  come  undei-  the  classes  stated  iu  the  1st 
section  and  the  restraint  of  ti-adc  to  which  that  section  apj)lie8 
are  not  s|)ccilically  enumerated  or  defined,  it  is  obvious  that 
judgment  must  in  every  case  be  called  into  play  in  order  to 
determine  whether  a  particular  act  is  embraced  within  the 
statutory  classes,  and  whether,  if  the  act  is  within  such  classes, 
its  nature  or  effect  causes  it  to  be  a  restraint  of  trade  within 
the  intendment  of  the  act.  To  hold  to  the  contrary  would 
reijuire  the  conclusion  either  that  every  contract,  act,  or  com- 
bination of  any  kind  or  nature,  whether  it  operated  a  restraint 
on  trade  or  not,  was  within  the  statute,  and  thus  the  statute 
would  be  destructive  of  all  right  to  contract  or  agree  or  com- 
bine in  any  respect  whatever  as  to  subjects  embraced  iu  inter- 
state trade  or  commerce,  or,  if  this  conclusion  were  not  reached, 
then  the  contention  would  re(|uire  it  to  be  held  that,  as  the 
statute  did  not  define  the  things  to  which  it  related,  and  ex- 
cluded resort  to  the  only  means  by  which  the  acts  to  which  it 
relates  could  be  ascert^iined, — the  light  of  reason, — the  enforce- 
ment of  the  statute  was  impossible  because  of  its  uncertainty. 
The  merely  generic  enumeration  which  the  statute  makes  of 
the  acts  to  which  it  refers,  and  the  absence  of  any  definition 
of  restraint  of  trade  as  used  in  the  statute,  leaves  room  for 
but  one  conclusion,  which  is,  that  it  was  expressly  designed 
not  to  unduly  limit  the  application  of  the  act  by  precise  delini- 
tion,  but,  while  clearly  lixiiig  a  standard,  that  is,  by  defining 
the  ulterior  boundaries  which  could  not  be  transgressed  with 
impunity,  to  leave  it  to  be  determiiu'd  by  the  light  of  reason, 
guided  by  the  prijiciples  of  law  and  the  duty  to  apply  and 
enforce  the  public  policy  embodied  in  the  statute,  in  every 
given  case  whether  any  partieidar  act  or  contract  was  within 
the  contemjdation  of  the  statute. 
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Hill,  it  is  said,  pcrstinsive  as  tiicse  views  may  he,  thoy  may 
not   be    hon;   api)Ii("(l,    because   the    previous   decisions  of   this 
court  have  given   to  the  statute  a  meaning   wliich   expressly 
excludes  the  construction  which  must  result  from  the  reason- 
ing stated.     The   cases  are    United   States   v.    Trans-]^Iissouri 
I'^reight  Asso.  1G6  U.  S.  290,  41  L.  ed.  1007,  and  United  States 
v.  Joint  TraiTic  Asso.  171  U.  S.  505,  43  L.  ed.  25f).     Both  the 
cases  involved  the  legality  of  combinations  or  associations  of 
raili-oads  engaged  in   interstate  commerce  for  the  pur])ose  of 
controlling  the  conduct  of  the  parties  to  the  association   or 
combination  in  many  particulars.    The  association  or  combina- 
tion was  assailed  in  each  case  as  being  in   violation   of  the 
statute.    It  was  held  that  they  were.    It  is  undoubted  that,  in 
the  opinion  in  each  case,  general  language  was  made  use  of, 
which,   when  separated  from   its   context,   would   justify   the 
conclusion  that  it  was  decided  that  reason  could  not  be  resorted 
to  for  the  purpose  of  determining  whether  the  acts  complained 
of  were  witliin  the  statute.    It  is,  however,  also  true  that  the 
nature  and  character  of  the  contract  or  agreement  in  each 
case  was  fully  referred  to,  and  suggestions  as  to  their  unrea- 
sonableness pointed  out  in  order  to  indicate  that  they  were 
within  the  prohibitions  of  the  statute.     As  the  cases  cannot, 
by  any  possible  conception,  be  treated  as  authoritative  with- 
out the  certitude  that  reason  was  resorted  to  for  the  purpose 
of  deciding  them,  it  follows  as  a  matter  of  course  that  it  must 
have  been  held  by  the  light  of  reason,  since  the  conclusion 
could  not  have  been  otherwise  reached,  that  the  assailed  eon- 
tracts  or  agreements  were  within  the  general  enumeration  of 
the  statute,  and  that  their  operation  and  effect  brought  about 
the  restraint  of  trade  wiiich  the  statute  prohibited.    This  being 
inevitable,  the  deduction  can  in  reason  only  be  this:     That 
in  the  cases  relied  upon,  it  having  been  foiuid  that  the  acts 
complained  of  were  within  the  statute,  and  operated  to  pro- 
duce the  injuries  which   the  statute  forbade,  that  resort  to 
reason  was  not  permissible  in  order  to  allow  that  to  be  done 
which  the  statute  prohibited.     This  being  true,  the  rulings  in 
tlie  ease  relied  upon,  when  rightly  appreciated,  were  therefore 
this,  and  nothing  more:     That  as  considering  the  contracts 
and  agreements,  their  necessary  effect,  and  the  character  of 
the  parties  by  whom  they  were  made,  they  were  clearly  re- 
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straints  of  trtido  witliiii  the  purview  of  th«'  statute,  they  could 
not  be  taken  out  of  that  eatej^ory  by  iudul^iiif^  in  {general  rea- 
soning as  to  tlie  expedieney  or  nonexpediency  of  liaving  made 
the  eontraets,  or  the  wisdom  or  want  of  wisdom  of  the  statute 
whieh  prohil)ited  their  being  iiukK'.  That  is  to  say,  the  cases 
but  decided  that  tlie  nature  and  character  of  tlie  contracts, 
cnviting,  us  they  did,  a  conclusive  presumption  which  brought 
them  within  the  statute,  such  result  was  not  to  be  disregarded 
by  the  s*d)stitution  of  a  judicial  appreciation  of  what  the  law 
ought  to  be  for  the  plain  judicial  duty  of  enforcing  the  law 
as  it  was  made. 

But  aside  from  reasoning,  it  is  true  to  say  that  the  cases 
relied  upon  do  not,  when  rightly  construed,  sustain  the  doc- 
trine contended  for,  is  established  by  all  of  the  numerous 
decisions  of  this  court  which  have  applied  and  enforced  the 
anti-trust  act,  since  they  all,  in  the  very  nature  of  things,  rest 
upon  the  premise  that  reason  was  the  guide  by  which  the  pro- 
visions of  the  act  were  in  every  case  interpreted.  Indeed,  in- 
termediate the  decision  of  the  two  cases,  that  is,  after  the 
decision  in  the  Freight  Association  Case,  and  before  the  de- 
cision in  the  Joint  Trallic  Case,  the  case  of  Hopkins  v.  United 
States,  171  U,  S.  578,  43  L.  ed.  290,  was  decided,  the  opinion 
being  delivered  by  Mr.  Justice  Peckiiam,  who  wrote  both 
the  opinions  in  the  Freight  Association  and  in  the  Joint  Traffic 
Cases.  And,  referring  in  the  Hopkins  Case  to  the  broad  claim 
made  as  to  the  rule  of  interpretation  announced  in  the  Freight 
Association  Case,  it  was  said  (j).  5*J2)  :  "To  treat  as  con- 
demned by  the  act  all  agreements  under  which,  as  a  result, 
the  cost  of  conducting  an  interstate  commercial  business  may 
be  increased,  would  enlarge  the  application  of  the  act  far  be- 
yond the  fair  meaning  of  tiic  language  used.  There  must  be 
some  direct  and  immediate  ellect  upon  interstate  commerce 
in  order  to  come  within  the  act."  And  in  tlie  Joint  Traffic 
Case  this  statement  was  expressly  reiterated  and  approved 
and  illu.strated  by  exaiiiplc.  Like  limitation  on  the  general 
language  used  in  Kreiglit  Association  and  .loint  Traffic  Cases 
is  also  the  clear  result  of  E.  Hement  &  Sons  v.  National  Har- 
row Co.  18G  U.  S.  70,  02,  4(i  L.  ed.  1058,  lOGO,  and  especially 
of  (Mncinnati,  P.  B.  S.  &  V.  i'ackct  Co.  v.  Bay,  200  U.  S.  179, 
50  L.  ed.  428. 
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If  the  criterion  by  wliicli  it  is  to  be  (Ictermincd  in  all  eases 
whether  vvi'vy  conti-act,  coiiibination,  cte.,  is  a  restraint  of 
trade  within  the  intendment  ol"  tlie  law,  is  the  direet  or  iudireet 
effect  of  the  acts  involved,  then  of  course  the  rule  of  reason 
becomes  the  Ruide,  and  the  constnietion  which  we  have  given 
the  statute,  instead  of  being  refuted  by  the  cases  relied  upon, 
is  by  those  cases  demonstrated  to  be  correct.  This  is  true, 
because  the  construction  which  we  have  deduced  from  the 
history  of  the  act  and  tlie  analysis  of  its  text  is  simply  that  in 
every  case  where  it  is  claimed  that  an  act  or  acts  are  in  viola- 
tion of  the  statute,  the  rule  of  reason,  in  the  light  of  the  prin- 
ciples of  law  and  the  public  policy  which  the  act  embodies, 
must  be  applied.  FVom  this  it  follows,  since  that  rule  and  the 
result  of  the  test  as  to  direct  or  indirect,  in  their  ultimate 
aspect,  come  to  one  and  the  same  thing,  that  the  difference 
between  the  two  is  therefore  only  that  which  obtains  between 
things  which  do  not  differ  at  all. 

If  it  be  true  that  there  is  this  identity  of  result  between  the 
rule  intended  to  be  applied  in  the  Freight  Association  Case, 
that  is,  the  rule  of  direct  and  indirect,  and  the  rule  of  reason 
which,  under  the  statute  as  we  construe  it,  should  be  here 
applied,  it  may  be  asked  how  was  it  that,  in  the  opinion  in 
the  Freight  Association  Case,  much  consideration  was  given 
to  the  subject  of  whether  the  agreement  or  combination  which 
was  involved  in  that  case  could  be  taken  out  of  the  prohibitions 
of  the  statute  upon  the  theory  of  its  reasonableness.  The 
question  is  pertinent  and  must  be  fully  and  frankly  met;  for 
if  it  be  now  deemed  that  the  Freight  Association  Case  was 
mistakenly  decided  or  too  broadly  stated,  the  doctrine  which 
it  announced  should  be  either  expressly  overruled  or  limited. 

The  confusion  which  gives  rise  to  the  question  results  from 
failing  to  distinguish  between  the  want  of  power  to  take  a 
ease  which,  by  its  terms  or  the  circumstances  which  surrounded 
it,  considering  among  such  circumstances  the  character  of  the 
parties,  is  plainly  within  the  statute,  out  of  the  operation  of 
the  statute  by  resort  to  reason  in  effect  to  establish  that  the 
contract  ought  not  to  be  treated  as  within  the  statute,  and  the 
duty  in  every  case  where  it  becomes  necessary  from  the  nature 
and  character  of  the  parties  to  decide  whether  it  was  within 
the  statute,  to  pass  upon  that  question  by  the  light  of  reason. 
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This  (listinctioii,  wi'  think.  stTVi's  In  pdint  (nit  what,  in  its 
ultimate  conception,  \vas  the  tliou^ht  uiiderlyiin?  the  reference 
to  the  rule  of  reason  made  in  the  l"'rti«,'lit  Assoeiation  (.'use, — 
especially  when  such  nfirenec  is  intrrprt'ted  by  the  context 
of  the  opinion  and  in  the  ii^'ht  of  the  subse(|uent  opinion  in 
the  Hopkins  Case  and  in  Cinriniiati.  P.  P..  S.  ^^  P.  Packet  Co. 
V.  Hay. 

And  in  onhr  not  in  the  slif?htest  degree  to  be  wanting  in 
franknts-s,  we  say  that  in  so  far,  however,  as  by  separating  the 
general  langnafic  used  in  the  opinions  in  the  Freight  A.ssocia- 
tion  and  Joint  Traflic  Ca.ses  from  the  context  and  the  subject 
and  partit's  with  which  the  cases  were  concerned,  it  may  be 
conceived  that  the  language  referred  to  contlicts  with  the  con- 
struction which  we  give  the  statute,  tiiey  aic  necessarily  now 
limited  and  (pialified.  We  sec  no  possible  escape  from  this 
conclusion  if  we  are  to  adhere  to  the  many  cases  decided  iu 
this  court  in  which  tlie  anti-trust  law  has  been  applied  and 
enforced,  and  if  the  duty  to  apj)ly  and  enforce  that  law  in  the 
future  is  to  continue  to  exist.  The  first  is  true,  because  the 
construction  which  we  now  give  the  statute  does  not  in  the 
slightest  degree  conflict  with  a  single  previous  case  decided 
concerning  the  anti-trust  law,  aside  from  the  contention  as  to 
the  Freight  Association  and  Joint  Traffic  Cases,  and  because 
every  one  of  those  cases  applied  the  rule  of  reason  for  the 
purpose  of  determining  whether  the  subject  before  the  court 
was  within  the  statute.  The  second  is  also  true,  since,  as  we 
have  already  pointed  out,  unaided  by  the  light  of  reason  it  is 
impossible  to  understand  how  the  statute  may  in  the  future 
be  enforced  and  the  public  policy  which  it  establishes  be  made 
efficacious. 

So  far  as  the  objections  of  the  appellants  are  concerned, 
they  are  all  embraced  under  two  headings: — 

a.  That  the  act.  even  if  the  averments  of  the  bill  be  true, 
cannot  be  constitutionally  applied,  because  to  do  so  woulil 
extend  the  power  of  Congress  to  subjects  dtlwrs  the  reach  of 
its  ajithority  to  regulate  commerce,  by  enabling  that  body 
to  deal  with  mere  (piestions  of  production  of  commodities 
within  the  states,  liut  all  the  .structure  upon  which  this  argu- 
ment proceeds  is  based  upon  the  decision  in  I'nited  States  v. 
E.  C.  Knight  Co.  LOG  U.  S.  1,  .{U  L.  ed.  '.\2'k     The  view,  how- 


THE  SHERMAN  ANTI-TRUST  ACT  1105 

ever,  wliicli  tlic  art^uiiniit  talvcs  of  that  case,  and  the  argu- 
ments based  upon  that  view,  have  been  so  repeatedly  pressed 
upon  this  court  in  connection  with  tlie  interpretation  and 
ciiforceinent  of  the  anti-trust  act,  and  have  been  so  necessarily 
and  expressly  decided  to  be  unsound,  as  to  cause  the  conten- 
tions to  be  plainly  foreclosed  and  to  re(juire  no  express  notice. 
Northern  Securities  Co.  v.  United  States,  lO.*}  U.  S.  '.iSA,  48  L. 
ed.  699 ;  Loewe  v.  Lawler,  208  U.  S.  274,  52  L.  ed.  488,  13  A.  & 
E.  Jinn.  Cas.  815;  Swift  &  Co.  v.  United  States,  196  U.  S.  375, 
49  L.  ed.  518;  W.  W.  Montague  &  Co.  v.  Lowry,  193  U.  S.  38, 
48  L.  ed.  608;  Shawnee  Compress  Co.  v.  Anderson,  209  U.  S. 
423. 

[Then  follows  the  passage  quoted,  supra,  p.  780.  The  opin- 
ion continues,  as  follows:] 

We  come,  then,  to  the  third  proposition  requiring  considera- 
tion, viz.: 

Third.    The  facts  and  the  application  of  the  statute  to  them. 

Beyond  dispute  the  proofs  establish  substantially  as  alleged 
in  the  bill  the  following  facts: 

1.  The  creation  of  the  Standard  Oil  Company  of  Ohio. 

2.  The  organization  of  the  Standard  Oil  Trust  of  1882,  and 
also  a  previous  one  of  1879,  not  referred  to  in  the  bill,  and  the 
proceedings  in  the  supreme  court  of  Ohio,  culminating  in  a 
decree  based  upon  the  finding  that  the  company  was  unlaw- 
fully a  party  to  that  trust;  the  transfer  by  the  trustees  of 
stocks  in  certain  of  the  companies;  the  contempt  proceedings; 
and,  finally,  the  increase  of  the  capital  of  the  Standard  Oil 
Company  of  New  Jersey  and  the  acquisition  by  that  company 
of  the  shares  of  the  stock  of  the  other  corporations  in  exchange 
for  its  certificates. 

The  vast  amount  of  property  and  the  possibilities  of  far- 
reaching  control  which  resulted  from  the  facts  last  stated  are 
shown  by  the  statement  which  we  have  previously  annexed 
concerning  the  parties  to  the  trust  agreement  of  1882,  and  the 
corporations  whose  stock  was  held  by  the  trustees  under  the 
trust,  and  which  came  therefore  to  be  held  by  the  New  Jersey 
corporation.  But  these  statements  do  not  with  accuracy  con- 
vey an  appreciation  of  the  situation  as  it  existed  at  the  time 
of  the  entry  of  the  decree  below,  since,  during  the  more  than 
ten  years  which  elapsed  between  the  acquiring  by  the  New 


HOG    COM  lU  NAT  IONS  AND   KllSTKAl  NT  ()[•    'rivADK 

Jt-rsi'y  I'orporation  of  tlu'  stock  ami  otln-r  propt-rty  wliirh  was 
formerly  held  by  the  trustees  under  tlu-  trust  agreement,  the 
situation,  of  eourse,  had  sointwhat  changed, — a  change  whicli, 
when  analyzeil  in  the  light  of  the  proof,  we  think  cstal)li.shes 
that  the  result  of  eidarging  the  capital  stoek  of  the  New  Jer- 
sey company  and  giving  it  the  vast  power  to  which  we  have 
referred  produeed  its  normal  eonseipience ;  that  is,  it  gave  to 
the  corporation,  despite  enormous  dividends  and  despite  the 
dropping  out  of  certain  corporations  enumerated  in  the  decree 
of  the  court  below,  an  enlarged  and  more  perfect  sway  and 
control  over  the  trade  and  commerce  in  petroleum  and  its 
products.  The  ultimate  situation  referred  to  will  he  made 
manifest  by  an  examination  of  §§  2  and  4  of  the  decree  below, 
which  arc  excerpti'd  in  the  margin. •''- 

Giving  to  the  facts  just  stated  the  weight  which  it  was 
deemed  they  weri'  eiitith'd  to,  in  the  light  alVorded  by  the  proof 

32— Section  2.  That  the  defendants  John  D.  Roikcfeller,  William  Rocke- 
feller, Henry  II.  Ropers,  Henry  M.  Flagler,  John  I).  Archliold,  Oliver  H. 
Payne,  and  Charles  M.  Pratt,  hereafter  called  the  seven  imiividiial  defend- 
ants, united  with  the  Standard  Oil  Conijiaiiy  and  other  dcfemiants  to  form 
and  effectuate  this  cond)ination,  and  since  its  formation  have  been  and  still 
are  enj^'aped  in  carrying  it  into  effect  and  continuing  it;  that  the  defend- 
ants Anglo-American  Oil  Comi>any  (Limited),  Atlantic  Refining  Company, 
Buckeye  Pij>e  Line  Comi>any,  Borne-Scrjnnser  Company,  Chesebrough  Man- 
ufacturing Company,  Consolidateil,  Cumberland  Pipe  Line  Company, 
Colonial  Oil  Company,  Continental  Oil  Company,  Crescent  Pipe  Line  Com- 
pany, Hetiry  C.  Folger,  Jr.,  and  Calvin  N.  Payne,  a  copartnership  doing 
business  under  the  firm  name  and  style  of  Corsicana  Relining  Company, 
Eureka  Pipe  Line  Company,  Calena  Signal  Oil  Comjiany,  Indiana  Pipe 
Line  Company,  Manliattan  Oil  Company,  National  Transit  Com|>nny,  New 
York  Transit  Company,  Northern  Pipe  Line  Coni])any,  Ohio  Oil  Company, 
Prairie  Oil  &  Gas  Company,  Security  Oil  Company,  Solar  Refining  Company, 
Southern  Pipe  Line  Company,  South  Ponn  Oil  Company,  Southwest  Penn- 
sylvania PijK;  Lines  Company,  Standar<l  Oil  Company  of  California,  Stand- 
ard Oil  Company  of  Indiana,  SUuniard  Oil  Company  of  Iowa,  Stamlard  Oil 
Company  of  Kansas,  Standard  Oil  Company  of  Kentucky,  Standard  Oil 
Company  of  Nebraska,  St:indard  Oil  Company  of  New  York,  Standard  Oil 
f'omi>any  of  Ohio,  Swan  &  Finch  ('(>m|inny,  Union  Tank  Lino  Company, 
Vacuum  Oil  (Company,  Washington  Oil  Company,  Wafers- Pierce  Oil  Com- 
pany,— have  entered  into  and  become  parties  to  this  combiimtion,  and  are 
cither  actively  operating  or  aiding  in  the  operation  of  it;  that  by  means 
of  this  combination  the  defendants  named  in  this  section  have  combined 
and    conH[)ired    to    mono|>olize,    have    monopolized,    and    arc    continuing   to 
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of  oilier  coi^Mialc  fiicfs  and  (•ii'ciiiiislaiiccs,  the  court  below  lield 
that  llic  acts  and  dcaliiij^s  established  by  the  proof  operated 
to  destroy  the  "i)o1eiiliality  of  conipetitioii"  which  otherwise 
woukl  have  existed  to  such  an  extent  as  to  cause  the  transfers 
of  stock  A\lii(li  w  ( K  riiade  to  the  New  Jersey  Corporation  and 
tlu'  control  which  resulted  over  the  many  and  various  subsid- 
iary corporations  to  be  a  cond)ination  or  conspiracy  in  re- 
straint of  trade,  in  violation  of  the  1st  section  of  the  act,  but 
also  to  be  an  attempt  to  monoi)oli/,e  and  monopolization  bring- 
ing about  a  i)ereiniial  violatioji  of  the  2d  section. 

We  see  no  cause  to  doubt  the  correctness  of  these  conclusions, 
considering;  the  subject  from  every  asi)ect;  that  is,  both  in 
view  of  the  facts  established  by  the  record  and  the  necessary 
operation  and  effect  of  the  law  as  we  have  construed  it  upon 
the  inferences  deducible  from  the  facts,  for  the  following 
reasons : 

monopolize,  a  substantial  part  of  the  oommerpe  among  the  states,  in  the 
territories,  and  with  foreign  nations,  in  violation  of  §  2  of  the  antitrust 
act. 

Section  4.  That  in  the  formation  and  execution  of  the  combination  or 
conspiracy  the  Standard  Company  has  issued  its  stock  to  the  amount  of 
more  than  $90,000,000  in  exchange  for  the  stocks  of  other  corporations 
which  it  holds,  and  it  now  owns  and  controls  all  of  the  capital  stock  of 
many  corporations,  a  majority  of  the  stock  or  controlling  interests  in  some 
corporations,  and  stock  in  other  corporations  as  follows: 

Total  Owned  by 

Name  of  company.  capital  Standard  Oil 

stock.  Company. 

Anglo-American   Oil   Company,   Limited £1,000,000  £999,740 

Atlantic  Refining  Company $5,000,000  $5,000,000 

Borne-Scrymser   Comjjany 200,000  199,700 

Buckeye  Pipe  Line  Company 10,000,000  9,999,700 

Cliesebrough  Manufacturing  Company, Consolidated  500,000  277,300 

Colonial  Oil  Company 250,000  249,300 

Continental  Oil  Company 800,000  300,000 

Crescent  Pipe  Line  Company 3,000,000  3,000,000 

Eureka   Pipe  Line   Company 5,000,000  4,999,400 

Galena-Signal  Oil  Company 10,000,000  7,079,500 

Indiana  Pipe  Line  Company 1,000,000  999,700 

Lawrence  Natural   Gas  Company 450,000  450,000 

Alahoning  Gas  Fuel  Company 150,000  149,900 
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a.  nccausr  the  iinilicatioii  of  power  and  control  over  jti'li'o- 
K'Uiii  anil  its  j)ro(lucts  \vliiili  \vas  the  iiit'vitalilr  result  of  the 
('oinl)liiiiit;  in  the  New  .lersey  corporation  hy  the  iiieroase  of 
its  stock  and  the  transfer  to  it  of  the  stocks  of  so  many  other 
corporations,  ntrprejjatinp  so  vast  a  capital,  pives  rise,  in  and 
of  itself,  in  the  al)senee  of  eountervailinp  (•ireiunstances,  to 
say  the  least,  to  tiic  prima  facie  j)resum|)ti()n  of  intent  and 
purpose  to  maintain  the  dominancy  over  the  oil  industry,  not 
as  a  result  of  normal  methods  of  industrial  development,  but 
by  new  means  of  combiiuition  which  Avere  resorted  to  in  order 
that  greater  power  might  be  added  than  would  otherwise  have 
arist'u  had  normal  methods  been  followed,  the  whole  with  the 
j)urj)ose  of  exchuling  others  from  the  trade,  and  thus  central- 
izing in  the  combination  a  perpetual  control  of  the  movements 
of  petrt)leum  ami  its  products  in  the  channels  of  interstate 
commerce. 

Total  Owned  by 

Name  of  company.  capital  Standard  Oil 

stock.  Company. 

Mountain  State  Gas  Company .'500,000  500,000 

National    Transit    Comj)any 2r,A'>'>,200  2r),451.fir)0 

New   York   Transit  Company r),000,000  r),000.000 

Northern  Pipe  Line  Company 4,000,000  4,000,000 

Northwestern  Ohio  Natural  Cias  Company 2J7'),2'>0  l,649,4ij0 

Ohio   Oil   Company 10,000,000  9.909,Sr)0 

People's   Natural   Gas  Company 1,000,000  1,000,000 

Pittsburg  Natural  Gas  Company 310,000  310,000 

Solar  Refining  Company .'500,000  499,400 

Southern  Pij.e  Line  Company 10.000,000  10,000,000 

South  Penn  Oil  Company L',.'JOO,000  2,500,000 

Southwest  Pennsylvania  Pipe  Lines .'<,. '5(10,000  3,500,000 

Standard   Oil   Comj.any    (of  California) 17,000,000  16,999,500 

Standard  Oil   Comjiany    (of  Indiana) 1.000,000  999,000 

Standard  Oil  Company   (of  Iowa) 1,000,000  1,000,000 

Standard  Oil  Compjuiy   (of  Kansas) 1,000,000  999.300 

Standard  Oil  Company   (of  Kentucky) 1,000,000  997,200 

Standard  Oil  Comj.any   (of  Nebraska) 000,000  .599,500 

Standard  Oil  Company   (of    New    York) 15,000,000  15,000,000 

Stan.iard  Oil   Comj.aiiy    (of  Ohio) 3,500,000  3,499.400 

Swan  &   Kini'h  Company 100,000  100,000 

Cnion   Tank   Lino  (;om|mny 3,500,000  3,499,400 

Vacuum    Oil   Company 2,500,000  2,500,000 

Washinj^'ton  Oil  (Company 100,000  71,480 

Watera  Pierce  Oil  Company 400,000  274,700 


THE  SHERMAN  ANTT-TRT^ST  ACT  lin'J 

I).  I'xM'aiisc  tlif  |iriiii;i  fjicic  iirt'suiiiiil  iixi  of  intent  to  rcstriiin 
trade,  to  nionopoli/.e  and  to  l)i-in<^  about  inonopolizatioii,  re- 
sulting from  tlio  act  of  expanding  tlie  stock  of  the  New  .lersoy 
corporation  and  vesting  it  with  sucli  vast  contiol  of  the  oil 
industry,  is  inmW  conclusive  l)y  considering  (1)  the  eonduel 
of  the  persons  or  corjjorations  who  were  mainly  instrumental 
in  bringing  about  the  extension  of  power  in  the  New  Jersey 

That  tho  ilpfpmlant  National  Transit  Company,  \vhi<'h  is  owne<l  an<l  •■on- 
trolled  by  tho  Stanilard  Oil  Company  as  aforesaid,  owns  an<l  controlH  tho 
amounts  of  tho  capital  stocks  of  the  following-named  corporationH  and 
limited  partnerships  stated  opposite  each,  respectively,  as  follows: 

Total  Owned  by 

Name  of  company.                                cajiital  National  Tran- 

stock.  sit  Company. 

Connecting    Gas    Company $      825,000  $    412,000 

Cumberland  Pipe  Lino  Company 1,000,000  998,500 

East  Ohio  Gas  Company 6,000,000  5,999,500 

Franklin  Pipe  Company,  Limited 50,000  19,500 

Prairio  Oil  &  Gas  Comjiany 10,000,000  9,999,500 

That  tho  Standard  Comjiany  has  also  acquired  the  control  by  the  owner- 
ship of  its  stock  or  otherwise  of  the  Security  Oil  Company,  a  corporation 
created  under  the  laws  of  Texas,  which  owns  a  refinery  at  Beaumont  in  that 
state,  and  the  Manhattan  Oil  Company,  a  corporation,  which  owns  a  pipd 
line  situated  in  the  states  of  Indiana  and  Ohio;  that  the  Standard  Com- 
pany and  the  corporations  and  partnerships  named  in  §  2  are  engaged  in 
the  various  branches  of  the  business  of  producing,  purchasing,  and  trans 
porting  j)etroleum  in  the  principal  oil-producing  districts  of  the  United 
States,  in  New  York,  Pennsylvania,  West  Virginia,  Tennessee,  Kentucky, 
Ohio,  Indiana,  Illinois,  Kansas,  Oklahoma,  Louisiana,  Texas,  Colorado,  and 
California,  in  shijiping  and  transporting  the  oil  through  pipe  lines  owned 
or  controlled  by  these  companies  from  the  various  oil-producing  districts 
into  and  through  other  states,  in  refining  the  petroleum  and  manufacturing 
it  into  various  products,  in  shipping  the  petroleum  and  the  products  thereof 
into  the  states  and  territories  of  the  United  States,  the  District  of  Colum- 
bia, and  to  foreign  nations,  in  8hii>ping  the  petroleum  and  its  products  in 
tank  cars  owned  or  controlled  by  the  subsidiary  companies^  into  various 
states  and  territories  of  the  United  States  and  into  the  District  of  Colum- 
bia, and  in  selling  the  petroleum  and  its  products  in  various  places  in  the 
states  and  territories  of  the  United  States,  in  the  District  of  Columbia,  and 
in  foreign  countries;  that  the  Standard  Company  controls  the  subsidiary 
companies  and  directs  the  management  thereof,  so  that  none  of  the  sub- 
sidiary companies  competes  with  any  other  of  those  companies  or  with  the 
Standard  Company,  but  their  trade  is  all  managed  as  that  of  a  single 
person. 
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I'orporatioii  ln'rurc  tlir  (•onsuiiuiiatioii  of  that  rt-sult  and  prior 
to  the  formation  of  llic  trust  np:nM'iiuMits  of  IS?*.)  and  1882; 
(2)  by  coiisidrrinjr  tlu"  proof  as  to  what  was  done  under  those 
nprt-fuirnts  and  tin-  arts  whiih  iniiiu'diati'ly  pn'C((h-d  the 
vestinj;  of  power  in  the  New  Jersey  eorporation,  as  well  as  by 
woij^hinjr  th«'  modes  in  which  the  powi'r  vested  in  tluit  eorpora- 
tion has  been  exerted  ami  the  results  whieli  liave  arisen  from  it. 
Keeurring  to  tlie  acts  done  by  the  individuals  or  eorpora- 
tions  who  were  maiidy  instrumental  in  brintring  about  the 
exj)ansion  of  the  New  Jersi'y  corporation  during  tlie  period 
prior  to  the  formation  of  the  trust  agreements  of  1879  and 
1882,  including  tJiose  agreements,  not  for  the  purpose  of 
weigliing  tlie  substantial  merit  of  the  numerous  charges  of 
wrongiloing  made  during  such  period,  but  solely  as  an  aid  for 
discovering  intent  and  purpose,  we  think  no  disinterested  mind 
can  survey  the  perioil  in  (juestiou  without  being  irresistibly 
driven  to  the  conclusion  that  the  very  genius  for  commercial 
develoi>ment  and  organization  which  it  would  seem  was  mani- 
fested froiu  the  beginning  soon  begot  an  intent  and  purpose 
to  exclude  others  wliich  was  frecjuently  manifested  by  acts 
and  dealings  wholly  inconsistent  with  the  theory  that  they 
were  made  with  the  single  conception  of  advancing  the  de- 
velopment of  business  power  by  usual  methods,  but  which,  on 
the  contrary,  necessarily  involved  the  intent  to  drive  others 
from  the  field  and  to  exclude  them  from  their  right  to  trade, 
and  thus  accomplish  the  master^'  which  was  the  end  in  view. 
And,  consitlering  the  i)eriod  from  the  date  of  the  trust  agree- 
ments of  187*J  and  1882,  up  to  the  time  of  the  expansion  of 
the  New  Jersey  corporation,  the  gradual  extension  of  the 
power  over  the  commerce  in  oil  which  ensued,  the  decision  of 
tin-  su])reme  court  of  Ohio,  the  tardiness  or  reluctance  in  con- 
forming to  the  commands  of  tiiat  ilecision,  the  methods  first 
adopted  and  that  which  (inally  culminateii  in  the  plan  of  the 
New  Jersey  corporation,  all  additionally  si-rve  to  make  mani- 
fest the  continued  existence  of  the  intent  which  we  have  pre- 
viously indicated,  and  whii-h.  among  otlu-r  things,  impelled  the 
expansion  of  the  New  Jersey  eorporation.  Tin-  exercise  of  the 
power  whi(!h  resulted  from  that  organization  fortifies  the  fore- 
going conclusions,  since  the  development  which  came,  the 
aei|uisitioii  here  and  there  wliieh  fusued  of  evei-y  eflieieiit  mean.s 
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by  which  compt'tition  coukl  have*  been  asserted,  the  slow  but 
resistless  luethocls  which  followed  by  which  iiieans  of  trans- 
portation were  absorbed  iiiid  l)rou{,'ht  under  control,  the  sys- 
tem of  niarketint^  which  w;is  adopted  by  which  the  country 
was  divided  into  districts  and  the  trade  in  each  district  in  oil 
was  turned  over  to  a  designated  corporation  within  the  com- 
bination, and  all  others  were  excluded,  all  lead  the  mind  up  to 
a  conviction  of  a  purpose  and  intent  which  we  think  is  s(j  cer- 
tain as  practically  to  cause  the  subject  not  to  be  within  the 
domain  of  reasonable  contention. 

The  inference  that  no  attcm])t  to  monopolize  could  have 
been  intended,  and  that  no  monopolization  resulted  from  the 
acts  complained  of,  since  it  is  established  that  a  very  small 
percentage  of  the  crude  oil  produced  was  controlled  by  the 
combination,  is  unwarranted.  As  substantial  power  over  the 
crude  i)roduct  was  the  inevitable  result  of  the  absolute  control 
which  existed  over  the  refined  product,  the  monopolization  of 
the  one  carried  wuth  it  the  power  to  control  the  other;  and  if 
the  inferences  which  this  situation  suggests  were  developed, 
which  we  deem  it  unnecessary  to  do,  they  might  well  serve  to 
add  additional  cogency  to  the  presumption  of  intent  to  mon- 
opolize which  Ave  have  found  arises  from  the  unquestioned 
proof  on  other  subjects. 

We  are  thus  brought  to  the  last  subject  wliicli  we  arc  called 
upon  to  consider,  viz.: 

Fourth.     The  remedy  to  he  administered. 

It  may  be  conceded  that  ordinarily  where  it  was  found  that 
acts  had  been  done  in  violation  of  the  statute,  adequate  meas- 
ure of  relief  would  result  from  restraining  the  doing  of  such 
acts  in  the  future.  Swift  &  Co.  v.  United  States,  196  U.  S.  375, 
49  L.  ed.  518.  But  in  a  case  like  this,  where  the  condition 
which  has  been  brought  about  in  violation  of  the  .statute,  in 
and  of  itself  is  not  only  a  continued  attempt  to  monopolize, 
but  also  a  monopolization,  the  duty  to  enforce  the  statute 
requires  the  apjilication  of  broader  and  more  controlling  reme- 
dies. As  penalties  which  are  not  authorized  by  law  may  not 
be  inflicted  by  judicial  authority,  it  follows  that  to  meet  the 
situation  with  which  we  are  confronted  the  application  of 
remedies  two-fold  in  character  becomes  essential:  1st.  To 
forbid  the  doing  in  the  future  of  acts  like  those  which  we  have 
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fouiui  to  liavf  licoii  (lone  in  tlie  past  which  woulil  be  violative 
of  tlie  statute.  2d.  The  I'XiTtiou  of  sucli  measure  of  relief  as 
will  elTeetually  dissolve  the  eombination  found  to  exist  in  vio- 
lation of  the  statute,  and  thus  neutralize  the  extension  and 
continually  operating  foree  which  the  possession  of  the  power 
unlawfully  obtained  has  brought  and  will  eontinue  to  Ijring 
about. 

In  applying  remedies  for  this  purpose,  liowcver,  the  fact 
must  not  be  overlooked  that  injury  to  the  public  by  the  pre- 
vention of  an  undue  restraint  on,  or  the  monopolization  of, 
trade  or  commerce,  is  the  foundation  upon  which  the  prohibi- 
tions of  the  statute  rest,  and  moi'eover  that  one  of  the  funda- 
mental purposes  of  the  statute  is  to  i)rotect,  not  to  destroy, 
rights  of  j)roperty. 

Let  us,  then,  as  a  means  of  accurately  dcteriuining  wliat 
relief  we  are  to  afford,  first  come  to  consider  what  relief  was 
afforded  by  the  court  below,  in  order  to  fix  how  far  it  is  neces- 
sary to  take  from  or  add  to  that  relief,  to  the  end  that  the 
prohibitions  of  the  statute  may  have  complete  and  operative 
foree. 

The  court  below,  by  virtue  of  §§1,  2,  and  4  of  its  decree, 
which  we  have  in  part  previously  excerpted  in  tlie  margin, 
adjudged  that  the  New  Jersey  corporation,  in  so  far  as  it 
held  the  stock  of  the  various  corporations  recited  in  §§  2  and  4 
of  the  decree,  or  controlled  the  same,  w^as  a  combination  in 
violation  of  the  1st  section  of  the  act,  and  an  attemi)t  to  mon- 
opolize or  a  monopolization  contrary  to  the  2d  section  of  the 
act.  It  commanded  the  dissolution  of  the  combination,  and 
therefore  in  effect  directed  the  transfer  by  the  New  Jersey 
corporation  back  to  the  stockhoUlers  of  the  various  subsidiary 
corporations  entitled  to  the  same  of  the  stock  wliicli  had  been 
turned  oyer  to  the  New  Jersey  company  in  exchange  for  its 
stock.  To  make  this  command  effective,  §  .'>  of  the  decree  for- 
bade the  New  Jersey  corporation  from  in  any  form  or  manner 
exercising  any  ownership  or  exerting  any  i)owcr  directly  or 
indirectly  in  virtue  of  its  apj)arent  title  to  the  stocks  of  the 
8ul>sidiary  corporations,  and  prohibited  those  subsidiary  cor- 
j)oration8  from  i)aying  any  dividends  to  the  New  Jersey  cor- 
l)orations,  or  doing  any  act  which  would  recognize  further 
power  in  that  company,  except  to  the  extent  that  it  was  neces- 


TIIIO  SIII:K'.\IA.\   AXTI  'I'KCST  A(JT  lli:5 

sary  to  enable  that  company  to  transfer  llic  stock.  So  far  iis 
the  owners  of  the  stock  of  the  subsidiary  corporations  and  the 
corporations  tiiemselves  were  concerned  after  the  stock  had 
been  transferred,  §  G  of  the  decree  enjoined  tliem  from  in  any 
way  consj)iring  or  combining  to  violate  the  act,  or  to  monojjo- 
lize  or  attempt  to  monopolize  in  virtue  of  their  owncrsliip  of 
the  stock  transferred  to  them,  and  i)rohibited  all  agreements 
between  the  subsidiary  corporations  or  other  stockholders  in 
the  future,  tending  to  produce  or  bring  about  further  violations 
of  the  act. 

^y  §  7»  i)en(ling  the  accom])lishment  of  th<'  dissolution  of 
the  combination  by  the  transfer  of  stock,  and  until  it  was  con- 
summated, the  defendants  named  in  §  1,  constituting  all  the 
corporations  to  which  we  have  referred,  were  enjoined  from 
engaging  in  or  carrying  on  interstate  commerce.  And  by  §  9, 
among  other  things,  a  delay  of  thirty  days  was  granted  for  the 
carrying  into  efi'ect  of  the  directions  of  the  decree. 

So  far  as  the  decree  held  that  the  ownership  of  the  stock  of 
the  New  Jersey  corporation  constituted  a  combination  in  vio- 
lation of  the  1st  section  and  an  attempt  to  create  a  monopoly 
or  to  monopolize  under  the  2d  section,  and  commanded  the 
dissolution  of  the  combination,  the  decree  was  clearly  appro- 
priate. And  this  also  is  tnie  of  §  5  of  the  decree,  which  re- 
strained both  the  New  Jersey  corporation  and  the  subsidiary 
corporations  from  doing  anything  which  would  recognize  or 
give  eft'ect  to  further  ownership  in  the  New  Jersey  corporation 
of  the  stocks  which  were  ordered  to  be  retrausferred. 

But  the  contention  is  that,  in  so  far  as  the  relief  by  way  of 
injunction  which  was  awarded  by  §  6  against  the  stockholders 
of  the  subsidiary  corporations  or  the  subsidiary  corporations 
themselves  after  the  transfer  of  stock  by  the  New  Jersey  cor- 
poration was  completed  in  conformity  to  the  decree,  that  the 
relief  awarded  was  too  broad:  a.  Because  it  was  not  suffi- 
ciently specific,  and  tended  to  cause  those  who  were  within 
the  embrace  of  the  order  to  cease  to  be  under  the  protection 
of  the  law  of  the  land  and  required  them  to  thereafter  conduct 
their  business  under  the  jeopardy  of  punishments  for  contempt 
for  violating  a  gmeral  injunction.  New  York,  N.  II.  &  II.  R. 
Co.  V.  Interstate  Commerce  Commission,  200  U.  S.  404,  50  L. 
ed.  526.    Besides  it  is  said  that  the  restraint  imposed  by  §  6 — 
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even  puttiiij;  out   of  vii-w  tlu'  consiiloration  just   statcil — was, 
moreover,  enleulnted  to  do  injury  to  the  j)ul)li(',  nnd  it  may  be 
ill  and  of  itself  to  produce  the  very  restraint  on  the  due  eourso 
of  trade  whieh  it  was  intended  to  prevent.     We  say  this  since 
it   does  not   neeessarily   follow   beeause  an  illcpal  restraint  of 
trade  or  an  attempt  to  monopolize  or  a  monopolization  resulted 
from  the  eoml)inati()n   and   the   transfer  of  the  stoeks  of  tlie 
subsidiary  eor|iorations  to  the  New  Jersey  corporation  that  a 
like    restraint    or    attempt    to    monopolize    or    monopolization 
would  neeessarily  arise  from  agreements  between  one  or  more 
of  the  subsidiary  corporations  after  tiie  transfer  of  the  stock 
by  the  New  Jersey  corporation.     For  illustration,  take  the  pipe 
lines.     By  the  efTcct  of  the  transfer  of  the  stock,  the  pipe  lines 
would  come  under  the  control  of  various  corporations  instead 
of  being  subjected  to  a  uniform  control.     If  various  corpora- 
tions owning  the  lines  iletermined  in  the  public  interests  to  so 
combine  as  to  make  a  continuous  line,  such  agreement  or  com- 
bination would  not  be  repugnant  to  the  act,  and  yet  it  might 
be   restrained  by  the  decree.     As  another  example,   take   the 
Union  Tank  Line  Company,  one  of  the  subsidiary  corporations, 
the  owner  practically  of  all  the  tank  cars  in  use  by  the  com- 
bination.    If  no  possibility  existed  of  agreements  for  the  dis- 
tribution of  these  cars  among  the  subsidiary  corporations,  the 
most   serious   detriment   to   tiie   public   interest   might   result. 
Conceding  the  merit,  abstractly   considered,  of  these  conten- 
tions, they  are  irrelevant.     We  so  tiiink,  since  we  construe  the 
sixth    paragraph    of  the    decree,   not  as   depriving   the   stock- 
iiolders  or  the  corporations,  after  the  dissolution  of  the  com- 
bination, of  the  powi'r  to  make  normal   and  lawful  contracts 
or  agreements,  but   as  restraining  them   from,   by   any  device 
whatever,   recreating,   direi-tly   or   indirectly,   the   illegal   com- 
bination which  the  decree  dissolved.     In  other  words,  we  con- 
strue the  sixth  paragraph  of  the  decree,  not  as  depriving  the 
stockholders  or  corporations  of  the  right  to  live  under  the  law 
of   the    land,    but    as   compelling   obedience   to    that    law.      As 
therefore   the  sixth   i»aragraph   as  thus  eonstrue<l   is  not   ame- 
naltle  to  the  criticism  directed  against   it  and  cannot  produce 
the    harmful    results    which     tin-    arguineiits    suggest,    it     was 
obviously  right.     We  think  that,  in  view  of  the  magnitude  of 
the  interests  involved  and  their  c()mi)lexity,  the  delay  of  thirty 


THE  SHERMAN  ANTITRUST  ACT  1115 

(lays  all(>\v('<|  for  cxcculinj,'  llir  dt'crrc  was  too  short  and  slioiild 
be  exfiiidfd  so  as  to  ciMliracf  a  ](t'riod  of  at  least  six  inoiiths. 
So  also,  in  view  of  tin-  jjossihlc  serious  injury  to  result  to  tlie 
public  from  an  absolute  cessation  of"  interstate  (;oninier(M;  in 
]ietroleuni  ami  its  pidducts  by  such  vast  agencies  as  are  em- 
braced in  the  combination,  a  result  which  might  arise  from 
that  poi-tion  of  the  decree  wliicii  enjoined  carrying  on  of  inter- 
state commerce  not  oidy  by  the  New  Jersey  corporation,  but 
by  all  the  subsidiary  companies,  until  the  dissolution  of  the 
combination  by  the  transfer  of  the  stocks  in  accordance  witli 
the  decree,  should  not  have  been  awarded. 

Our  conclusion  is  that  the  decree  below  was  rigiit  and  should 
be  affirmed,  except  as  to  the  minor  matters  concerning  which 
we  have  indicated  the  decree  should  be  modified.  Our  order 
will  therefore  be  one  of  affirmance,  with  directions,  however, 
to  modify  the  decree  in  accordance  with  this  opinion.  The 
court  below  to  retain  jurisdiction  to  the  extent  necessary  to 
compel  comi)liance  in  every  respect  with  its  decree. 

And  it  is  so  ordered, 

IMR.  JUSTICE  HARLAN,  concurring  in  part  and  dissenting  in 
part: 

A  sense  of  duty  constrains  me  to  express  the  objections 
which  I  have  to  certain  declarations  in  the  opinion  just  de- 
livered on  behalf  of  the  court. 

I  concur  in  holding  that  the  Standard  Oil  Company  of  New 
Jersey  and  its  subsidiary  companies  constitute  a  combination 
in  restraint  of  interstate  commerce,  and  that  they  have  at- 
tempted to  monopolize  and  have  monopolized  parts  of  such 
commerce, — all  in  violation  of  what  is  known  as  the  anti-trust 
act  of  1890.  26  Stat,  at  L.  209,  chap.  G47,  U.  S.  Comp.  Stat. 
1901,  p.  3200.  The  evidence  in  this  case  overwhelmingly  sus- 
tained that  view  and  led  the  circuit  court,  b}'  its  final  decree, 
to  order  the  dissolution  of  the  New  Jersey  corporation  and 
the  discontinuance  of  the  illegal  combination  between  that 
corporation  and  its  subsidiary  companies. 

In  my  judgment,  the  decree  below  should  have  been  affirmed 
without  qualification.  But  the  court,  w^hile  affirming  the  de- 
cree, directs  some  modifications  in  respect  of  what  it  char- 
acterizes as  "minor  matters."     It  is  to  be  apprehended  that 
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those  moilifu'atitms  iii;iy  prove  to  In*  iiiiscirn'Vtnis.  In  saying 
this,  I  have  particularly  in  view  the  statcimiit  in  tlic  t)i»iniou 
that  "it  (loi'S  not  lu'ctssarily  follow  Ijccausc  an  illi  ^m1  restraint 
of  trade  or  an  attempt  to  nionoi»oIi/.e  or  a  monopolization  re- 
sulted from  tint  combination  and  tlie  transfer  of  the  stocks 
of  tlie  subsidiary  eorj)orations  to  the  New  Jersey  corporation, 
that  a  like  restraint  of  trade  or  attempt  to  monopolize  or 
monopolization  would  necessarily  arise  from  agreements  be- 
tween one  or  more  of  the  subsidiary  corj)orat ions  after  the 
transfer  of  the  stock  by  the  Ni'W  tiersey  corporation."  Taking 
this  language,  in  connection  with  othei-  {)arts  of  the  opinion, 
the  subsidiary  comi)anies  are  thus,  in  elTect,  informt'd — un- 
wisely, 1  think — that  although  the  New  Jersey  cor])oration, 
being  an  illegal  combinatioii,  must  go  out  of  existence,  th^y 
may  join  in  an  a^jre^'ment  to  r« strain  commerce  among  the  states 
if  such  restraint  be  not  "undue." 

In  order  that  my  objections  to  certain  parts  of  the  court's 
opinion  may  tlistiuctly  ajjiiear,  I  must  state  the  circumstances 
under  which  Congress  i)assed  the  anti-trust  act,  and  trace  the 
course  of  judicial  decisions  as  to  its  meaning  and  scope.  This 
is  the  more  necessary  because  the  court  by  its  decision,  when 
interpreted  by  the  language  of  its  oi)inion,  has  not  only  upset 
the  long-settled  interpretation  of  the  act,  but  has  usurped  the 
constitutional  functions  of  the  legislative  branch  of  the  gov- 
ernment. \Vith  all  due  respect  for  the  opinions  of  others,  I 
feel  bound  to  say  that  what  the  court  has  said  may  well  cause 
some  alarm  for  the  integrity  of  our  institutions.  Let  us  see 
how  the  matter  stands. 

All  who  recall  the  condition  of  the  country  in  lSi)0  will 
remember  that  there  was  everywhere,  among  the  people  gen- 
erally, a  deep  feeling  of  unrest.  The  nation  had  been  rid  of 
human  slavery, — fortunately,  as  all  now  feel, — but  tlie  con- 
viction was  universal  that  the  country  was  in  real  danger  from 
another  kind  of  slavery  sought  to  be  fastened  on  the  American 
people;  namely,  the  slavery  that  would  result  from  aggrega- 
tions of  capital  in  tlu'  hands  of  a  few  individuals  and  cor- 
porations controlling,  for  their  own  proiit  and  ailvantage 
exclusively,  the  entire  business  of  the  country,  including  the 
jtroducticjn  and  sale  of  the  neccssaritis  of  life.  Such  a  danger 
was  thought  to  be  tiien  immiiu-nt,  and  all  felt  that  it  must  be 
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met  firmly  and  hy  sucli  statutory  rc^jfulations  as  would  ade- 
quately protect  the  people  against  oj)i)ressi<)ii  and  wrong. 
Congress  therefore  took  up  the  matter  and  gave  tin-  whole 
subject  the  fullest  consideration.  All  agretMl  that  the  national 
govermnent  could  not,  by  legislation,  regulate  the  domestic 
trade  carried  on  wholly  within  the  several  states;  for  power 
to  regulate  such  trade  remained  with,  because  never  sur- 
rendered by,  the  states.  But,  under  authority  expressly 
granted  to  it  by  the  Constitution,  Congress  could  regulate 
commerce  among  the  several  states  and  with  foreign  states. 
Its  authority  to  regulate  such  commerce  was  and  is  paramount, 
due  force  being  given  to  other  ])rovisions  of  the  fundamental 
law,  devised  by  the  fathers  for  the  safety  of  the  government 
and  for  the  protection  and  security  of  the  essential  rights 
inhering  in  life,  liberty,  and  property. 

Guided  by  these  considerations,  and  to  the  end  that  the 
people,  so  far  as  interstate  commerce  was  concerned,  might 
not  be  dominated  by  vast  combinations  and  monopolies,  hav- 
ing power  to  advance  their  own  sellish  ends,  regardless  of  the 
general  interests  and  welfare,  Congress  passed  the  anti-trust 
act  of  1890  in  these  words  (the  italics  here  and  elsewhere  in 
this  opinion  are  mine)  : 

"§1.  Every  contract,  combination  in  the  form  of  trust  or 
otherwise,  or  conspiracy,  in  restraint  of  trade  or  commerce 
among  the  several  states  or  with  foreign  nations,  is  hereby 
declared  to  be  illegal.  Every  person  who  shall  make  any  such 
contract  or  engage  in  any  such  combination  or  conspiracy 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction 
thereof,  shall  be  punished  by  fine  not  exceeding  five  thousand 
dollars,  or  by  imprisonment  not  exceeding  one  year,  or  by 
both  said  punishments,  in  the  discretion  of  the  court.  §  2. 
Every  person  who  shall  monopolize  or  attempt  to  monopolize, 
or  combine  or  conspire  with  any  other  person  or  persons  to 
monopolize,  any  part  of  the  trade  or  commerce  among  the 
several  states  or  with  foreign  nations,  shall  be  deemed  guilty 
of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be  pun- 
ished by  fine  not  exceeding  five  thousand  dollars,  or  by 
imprisonment  not  exceeding  one  year,  or  by  both  said  punish- 
ments, in  the  discretion  of  the  court.  §  3.  Every  contract, 
combination  in   form  of  trust  or  otherwise,  or  conspiracy,  iii 
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rostraint  of  trade  or  <'omin('rci>  in  any  ti'rriti)ry  of  the  Ihiited 
States  or  of  the  District  of  ("t)lumltia.  or  in  restraint  of  trade 
or  eoinnnrce  lietwecn  any  such  lei'iitttry  and  another,  or  be- 
tween any  such  territory  or  territt>rics  and  any  state  or  states 
or  the  Disti'ict  (tf  Colunihia.  or  with  foreij,'n  nation.s,  or  be- 
tween the  Disti-ict  ot"  Coliiiiiliia  and  any  state  or  states  or 
forcif^n  nations,  is  hi-rehy  dechired  ille^'al.  J-^very  pi'rson  who 
shall  make  any  such  contract  or  en^'a^e  in  any  siuh  eoinbiua- 
tion  or  eonsj)iracy  shall  be  deemed  guilty  of  a  niisdemeanor, 
and,  on  conviction  thereof,  shall  be  j)unished  by  fine  not 
exceeding  five  thousand  dollars,  or  by  imprisonment  not  ex- 
ceeding one  year,  or  by  both  said  punishments,  in  the  discretion 
of  the  court."  20  Stat,  at  L.  20!l,  chaj).  047,  U.  S.  Comp.  Stat. 
IIHII,  p.  ;}200. 

The  important  inquiry  in  the  present  case  is  as  to  the  mean- 
ing and  scope  of  that  act  in  its  a])p!ication  to  interstate  com- 
merce. 

In  1S9G  this  court  had  occasion  to  deteniiine  the  meaning 
and  scope  of  the  act  in  an  im|)ort<int  case  known  as  tiie  Trans- 
Missouri  Freight  Case,  IGG  U.  S.  290,  41  L.  ed.  1007.  The 
question  there  was  as  to  the  validity  under  the  anti-trust  act 
of  a  certain  agreement  between  numerous  railroad  companies, 
whereby  they  formed  an  association  for  the  purjjose  of  estab- 
lishing and  maintaining  rates,  rules,  and  regulations  in  respect 
of  freight  traffic  over  specified  routes.  Two  (juestions  were 
involved:  first,  whether  the  act  applied  to  railroad  carriers; 
second,  whether  the  agreement  which  was  the  basis  of  the  suit 
which  the  United  States  brought  to  have  the  agreement  an- 
nulled was  illegal.  The  court  held  that  railroad  carriers  were 
embraced  by  the  act.  In  determining  that  question,  the  court, 
among  other  things,  said: 

"Tile  language  of  the  act  includes  cvinj  contract,  combina- 
tion in  the  form  of  trust  or  otherwi.se,  or  conspiracy,  in  re- 
straint of  trade  or  commerce  among  the  several  states  or  with 
foreign  nations.  So  far  as  the  very  terms  of  the  statute  go, 
they  apply  to  any  contract  of  the  nature  described.  A  con- 
tract, therefore,  that  is  in  restraint  of  trade  or  commerce,  is, 
by  the  strict  language  of  the  act,  jjrohibited,  even  though  such 
contract  is  entered  into  between  <'ompeting  common  carriers 
by    railroad,   and    only    for    Ihr    jmrposes   of   theni)y    affecting 
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trafTic  nitcK  for  tlic  Iranspoi-tation  of  jH-rs/dis  and  property. 
If  such  an  n{?r«'cnit'iit  restrains  trade  or  eoniineree,  it  is  [iro- 
hibited  by  the  statute,  unless  it  can  be  said  that  an  agreement, 
no  matter  what  its  tcrinB,  relating  only  to  trans[)ortation,  can- 
not restrain  trade  or  commerec.  We  see  no  escap(?  from  the 
conclusion  that  if  an  agreement  of  such  a  nature  does  restrain 
it,  the  agreement  is  condemned  by  this  act.  .  .  .  Nor  is  it 
for  the  substantial  interests  of  the  country  tJiat  any  one  com- 
modity should  be  within  the  sole  power  and  subject  to  the 
sole  will  of  one  powerful  combination  of  capital.  Congress 
has,  so  far  as  its  jurisdiction  extends,  proiiibited  all  contracts 
or  combinations  in  the  form  of  trusts  entered  into  for  the  pur- 
pose of  restraining  trade  and  commerce.  .  .  .  While  the 
statute  i)rohibits  all  combinations  in  the  form  of  trusts  or 
otherwise,  the  limitation  is  not  confined  to  that  form  alone. 
All  combinatioiis  which  are  in  restraint  of  trade  or  commerce 
are  prohibited,  whether  in  the  form  of  trusts  or  in  any  other 
f(yrm  whatever."  166  U.  S.  290,  312,  324,  326. 

The  court  then  proceeded  to  consider  the  second  of  the 
above  questions,  saying:  "The  next  question  to  be  discussed 
is  as  to  what  is  the  true  construction  of  the  statute,  assuming 
that  it  applies  to  common  carriers  by  railroad.  What  is  the 
meaning  of  the  language  as  used  in  the  statute,  that  'every 
contract,  combination  in  the  form  of  trust  or  otherwi.s6,  or 
conspiracy,  in  restraint  of  trade  or  commerce  among  the  sev- 
eral states  or  with  foreign  nations,  is  hereby  declared  to  be 
illegal?'  Is  it  confined  to  a  contract  or  combination  which  is 
only  in  unreasonable  restraint  of  trade  or  commerce,  or  does 
it  include  what  the  language  of  the  act  plainly  and  in  terms 
covers, — all  contracts  of  that  nature?  .  .  .  It  is  now  with 
much  amplification  of  argument  urged  that  the  statute,  in 
declaring  illegal  every  combination  in  the  form  of  trust  or 
otherwise,  or  conspiracy,  in  restraint  of  trade  or  commerce, 
does  not  mean  what  the  language  used  therein  plainly  imports, 
but  that  it  only  me^ns  to  declare  illegal  any  such  contract 
which  is  in  unrcasonabk.  restraint  of  trade,  while  leaving  all 
others  unaffected  by  the  provisions  of  the  act;  that  the  com- 
mon-law meaning  of  the  term  'contract  in  restraint  of  trade' 
includes  only  such  contracts  as  are  in  unrcason-ablc  restraint 
of  trade ;  and  when  that  term  is  used  in  the  Federal  statute  it 
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is  iit»t  inlt'iidfd  t(^  iiiclutlr  iill  coiit rai-ts  in  rt'slr;iiiit  of  trade, 
but  only  those  whidi  jirc  in  uiirfjisonaMo  n'sti-aint  thereof. 
.  .  .  My  tlie  siinph"  use  of  the  term  'eoiitract  in  restraint  of 
trnde.'  aJl  contrarts  of  that  luituri  ,  uhi  th<  r  valul  or  othcr- 
uLir,  irould  be  included,  and  not  alonv  that  kind  of  contract 
uhi<h  was  inralid  and  un(  nforci  ahlc  as  b(in<j  in  unn  asonahlc 
rtstraint  of  tra(h  .  When,  therefore,  the  l)o<ly  of  an  net  pro- 
nounces as  illepal  every  eontraet  or  eonihination  in  restraint  of 
trade  or  eoinmeree  amoiif;  the  sevei'al  states,  etc.,  the  plain 
and  ordinary  meaning  of  sueli  laiifjuage  is  not  limited  to  that 
kind  of  contract  alone  whieli  is  in  unreasonable  restraint  of 
trade,  but  all  eontraets  are  iiiehuled  in  such  laiifnuige.  juid  no 
exception  or  limitation  can  be  added  without  placing  in  the 
act  that  which  has  been  omitted  by  Congress.  .  .  .  If  only 
that  kind  of  contract  whicli  is  in  unreasonable  restraint  of 
trade  be  within  the  meaning  of  the  statute,  and  declared  therein 
to  be  illegal,  it  is  at  once  apparent  that  the  subject  of  what  is 
a  reasonable  rate  is  attended  with  great  uneertainty.  . 
To  say,  tlierefore,  that  the  act  excludes  agreements  which  are 
not  in  unreasonable  restraint  of  trade,  and  which  tend  simply 
to  keep  uj)  reasonable  rates  for  transportation,  is  substantially 
to  leave  the  (luestion  of  reasonableness  to  the  companies  them- 
selves. .  ,  ,  But  assuming  that  agreements  of  this  nature 
are  not  void  at  common  law,  and  that  the  various  cases  cited 
by  the  learned  courts  below  show  it,  the  answer  to  the  state- 
ment of  their  validity  now  is  to  be  found  in  the  terms  of  the 
statute  under  consideration.  .  .  .  The  arguments  which 
have  been  addressed  to  us  against  tiie  inclusion  of  all  contracts 
in  restraint  of  trade,  as  provided  for  by  the  language  of  the 
act,  have  been  based  uj)on  the  alleged  presumption  that  Con- 
gress, notwithstanding  the  language  of  the  act,  couKl  not  have 
intended  to  embrace  all  contracts,  but  only  such  contracts  as 
were  in  unreasonable  restraint  of  trade.  Ciuler  these  circum- 
stances we  are,  therefore,  asked  to  hold  that  the  act  of  Con- 
gress excepts  contracts  whieh  are  not  in  unreasonable  restraint 
of  trade,  and  which  only  keep  rates  up  to  a  reasonable  price, 
notwithstanding  the  language  of  the  act  makes  no  such  excep- 
tion. In  otber  words,  we  are  a.sked  to  read  into  the  act  by  uay 
of  judicial  1/ f/isl/ition  an  cjcrption  that  is  iwt  placed  there  by 
the  lauinakiuf]   branch    of   the   (jovcrnment,   and    this   is   to   be 
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(lone  upon  the  llicory  lluit  the  imjiolicy  of  sucli  IcpfiHlation  is 
so  clear  tluit  it  cannot  be  sui)posccl  ('onj^Tcss  intended  the 
natural  import  of  the  language  it  used.  This  wc  cannot  and 
ought  not  to  do.     .     .     . 

"If  the  act  ought  to  read,  as  contended  for  by  defendants, 
Congrc^'is  is  the  body  to  amend  it,  and  not  this  court,  by  a 
process  of  judicial  legislation  wholly  unjustifiable.  Large 
numbers  do  not  agree  tluit  the  view  taken  by  defendants  is 
sound  or  true  in  substance,  and  Congress  may  and  very  prob- 
ably did  sliare  in  that  belief  in  passing  the  act.  The  public 
policy  of  the  government  is  to  be  found  in  its  statutes,  and 
when  they  have  not  directly  spoken,  then  in  the  decisions  of 
the  courts  and  the  constant  practice  of  the  government  offi- 
cials; but  when  tiie  lawmaking  power  sjieaks  upon  a  particular 
subject,  over  which  it  has  constitutional  power  to  legislate, 
public  policy  in  such  a  case  is  what  the  statute  enacts.  If  the 
law  prohibit  any  contract  or  combination  in  restraint  of  trade 
or  commerce,  a  contract  or  combination  made  in  violation  of 
such  law  is  void,  whatever  may  have  been  theretofore  decided 
by  the  courts  to  have  been  the  public  policy  of  the  country  on 
that  subject.  The  conclusion  which  we  have  draw'n  from  the 
examination  above  made  into  the  question  before  us  is  that  the 
anti-trust  act  applies  to  railroads,  and  that  it  renders  illegal 
all  agreements  which  are  in  restraint  of  trade  or  commerce  as 
we  have  above  defined  that  expression,  and  the  question  then 
arises  whether  the  agreement  before  us  is  of  that  nature." 

I  have  made  these  extended  extracts  from  the  opinion  of  the 
court  in  the  Trans-Missouri  Freight  Case  in  order  to  show 
beyond  question  that  the  point  was  there  urged  by  counsel 
that  the  anti-trust  act  condemned  only  contracts,  combinations, 
trusts,  and  conspiracies  that  were  in  unreasonable  restraint 
of  interstate  commerce,  and  that  the  court  in  clear  and  decisive 
language  met  that  point.  It  adjudged  that  Congress  had  in 
unequivocal  words  declared  that  "every  contract,  combina- 
tion in  the  form  of  trust  or  otherwise,  or  conspiracy,  in  re- 
straint of  commerce  among  the  several  states,"  shall  be  illegal, 
and  that  no  distinction,  so  far  as  interstate  commerce  was 
concerned,  was  to  be  tolerated  between  restraints  of  such  com- 
merce as  were  undue  or  unreasonable,  and  restraints  that  were 
due  or  reasonable.    "With  full  knowledge  of  the  then  condition 
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of  tlu'  coiinfiy  iiiul  of  its  liusinoss,  Coiijjrt'ss  detiTiniiu'cl  to 
meet,  aiul  diil  mcft,  llic  situation  hy  an  ahsolutc,  statutory 
prohibition  of  "(Vcri/  coutrart.  coiiihiMatioii  in  thi>  form  of 
trusts  or  otherwise,  in  ri'straint  of  traih'  or  conmu'rce."  Still 
more;  in  response  to  the  suggestion  by  able  eounstl  that  Con- 
gress int«'niU'd  only  to  strike  down  such  contracts,  coinbina- 
tious,  and  monopolies  as  unreasonably  restraincil  interstate 
commerce,  this  court,  in  woids  too  clear  to  be  misunderstood, 
Siiid  that  to  so  hoKl  was  "to  read  into  the  act  by  way  of  judUial 
h  (jislatian,  an  exception  not  placed  there  by  the  lawmaking 
branch  of  the  government."  "This,"  the  court  said,  as  \ve 
have  seen,  "in  cannal  and  ought  not  to  do." 

It  thus  ajipears  that  tifteen  years  ago,  when  the  purpose  of 
Congress  in  j)assing  the  anti-trust  act  was  fresh  in  the  minds 
of  courts,  lawyers,  statesmen,  and  the  general  public,  this 
court  exj)ressly  declined  to  indulge  in  judicial  legislation,  by 
mserting  in  the  act  the  word  "unreasonable"  or  any  other 
word  of  like  import.  It  may  be  stated  here  that  the  country 
at  large  accepted  this  view  of  the  act,  and  the  Federal  courts 
throughout  the  entire  country  enforced  its  provisions  accord- 
ing to  the  interpretation  given  in  the  Freight  Association 
Case.  What,  then,  was  to  be  done  by  those  who  (juestioned 
the  soundness  of  the  interi)rctation  placed  on  the  act  by  this 
court  in  that  case?  As  the  court  had  ih'citled  that  to  insert 
the  word  "unreasonable"  in  the  act  would  be  "judicial  legis- 
lation" on  its  part,  the  only  alternative  li-ft  to  those  who 
opposeil  the  decision  in  that  case  was  to  induce  Congress  to  so 
aiiu  nd  the  act  as  to  recogni/e  the  right  to  restrain  intci-state 
commerce  to  a  rcas&riable  extent.  The  public  press,  maga- 
zines, and  law  journals,  the  debates  in  Congrt-ss,  speeches  and 
addresses  by  public  men  and  jurists,  all  contain  abundant 
evidence  of  the  general  understanding  that  the  meaning,  ex- 
tent, and  scope  of  the  anti-trust  act  had  been  judicially  deter- 
mined by  this  court,  and  that  the  only  (juestion  remaining  open 
for  discussion  was  the  wi.silom  of  the  policy  declared  by  the 
act, — a  matter  that  was  exclusively  within  the  cognizance  of 
Congress.  IJut  at  every  scs.sion  of  Congri'ss  since  the  decision 
of  18I)G,  the  lawmaking  branch  of  the  government,  with  full 
knowledge  of  tJjat  decision,  has  refused  to  change  the  policy 
it  had  declared,  or  to  so  amend  the  act  of  IS'.UJ  as  to  except 
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from  its  operation  contruets,  coiiihinatioiis,  and  trusts  that 
rcasanably  restrain  interstate  comineree. 

But  those  who  were  in  eonil)inations  that  weic  ille^,Ml  did 
not  (lesj)air.  They  at  once  set  up  tlie  haseh's-s  elaitn  that  the 
decision  of  LSDG  disturbed  the  " business  interests  of  the  coun- 
try," and  let  it  be  known  tliat  they  would  never  be  content 
until  the  rule  was  established  that  would  permit  interstate 
commerce  to  be  subjected  to  rcasanablc  restraints.  Finally, 
an  opportunity  came  again  to  raise  the  same  question  which 
this  court  had,  upon  full  consideration,  determined  in  IBfJO. 
I  now  allude  to  the  case  of  United  States  v.  Joint  Traffic  Asso. 
171  U.  S.  505,  4:}  L.  ed.  259,  19  Sup.  Ct.  Rep.  25,  decided  in 
1898.    What  was  that  case? 

It  was  a  suit  by  the  United  States  against  more  than  thirty 
railroad  companies,  to  have  the  court  declare  illegal,  under 
the  anti-trust  act,  a  certain  agreement  between  these  com- 
panies. The  relief  asked  was  denied  in  the  subordinate  Fed- 
eral courts  and  the  government  brought  the  case  here. 

It  is  important  to  state  the  points  urged  in  that  case  by  the 
defendant  companies  charged  with  violating  the  anti-trust 
act,  and  to  show  that  the  court  promptly  met  them.  To  that 
end  I  make  a  copious  extract  from  the  opinion  in  the  Joint 
Traflfic  Case.  Among  other  things,  the  court  said:  "Upon 
comparing  that  agreement  [the  one  in  the  Joint  Traffic  Case, 
then  under  consideration  (171  U.  S.  505)]  with  the  one  set 
forth  in  the  case  of  United  States  v.  Trans-]\Iissouri  Freight 
Asso.  166  U.  S.  290,  41  L.  ed.  1007,  the  great  similarity  between 
them  suggests  that  a  similar  result  should  be  reached  in  the 
two  cases."  (P.  558.)  Learned  counsel  in  the  Joint  Traffic 
Case  urged  a  reconsideration  of  the  question  decided  in  the 
Trans-Missouri  Case,  contending  that  "the  decision  in  that 
case  [the  Trans- ^Missouri  P'reight  Case]  is  quite  plainly  er- 
roneous, and  the  consequences  of  such  error  are  far-reaching 
and  disastrous,  and  clearly  at  war  with  justice  and  sound 
policy,  and  the  construction  placed  ui)on  the  anti-trust  statute 
has  been  received  by  the  public  with  surprise  and  alarm," 
They  suggested  that  the  i)oint  made  in  the  Joint  Traffic  Case 
as  to  the  meanmg  and  scope  of  the  act  might  have  been,  but 
was  not,  made  in  the  previous  case.  The  court  said  (171  U.  S. 
559)  that  "the  report  of  the  Trans-Missouri  Case  clearly  shows 
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not  only  that  the  point  now  taken  inis  tlirPf  iirjjcil  upon  tlie 
att«'ntion  of  tin-  court,  but  it  was  tlicn  init  ntionalhj  anil  ntccs- 
snriJy  dci'itloil." 

The  question  whether  tlir  court  should  a^ain  consider  the 
jioint  decided  in  the  Trans-Missouri  Case  was  disposed  of  in 
the  most  decisive  lanjjuat^e,  as  follows:  "Fiiuilly,  we  are 
asked  to  reconsider  the  cjuestion  decided  in  the  Trans-Missouri 
Case,  and  to  n-tracc  the  steps  taken  therein,  because  of  the 
plain  error  contained  in  that  decision  and  the  widespread  alarm 
with  which  it  was  received,  and  the  serious  consequences  which 
have  resulted,  or  may  soon  result,  from  the  law  as  int^-rpreted 
in  that  case.  It  is  proper  to  remark  that  an  application  for  a 
reconsideration  of  a  question  l)ut  lately  decided  by  this  court 
is  usually  based  upon  a  statement  that  some  of  the  ar^imcnts 
employed  on  the  oripfinal  hearing  of  the  question  have  been 
overlooked  or  misunderstood,  or  that  some  controlling  author- 
ity has  been  either  misapplied  by  the  court  or  passed  over 
without  discussion  or  notice.  AVhile  this  is  not  strictly  an 
application  for  a  rehearing  in  the  same  ease,  yet  in  substance 
it  is  the  same  thing.  The  court  is  asked  to  reconsider  a  ques- 
tion but  just  decided  after  a  careful  investigation  of  the 
matter  involved.  There  have  heretofore  been  in  effect  two 
arguments  of  i)recisely  the  same  (luestions  now  before  the 
court,  and  the  same  arguments  were  addressed  to  us  on  both 
those  occasions.  The  report  of  the  Trans-^Ii.ssouri  Case  shows 
a  dissenting  ojiinion  delivered  in  that  case,  and  that  the  opin- 
ion was  concuiTcd  in  by  three  other  members  of  the  court. 
That  opinion,  it  will  be  seen,  gives  with  great  force  and 
ability  the  arguments  against  the  decision  which  was  finally 
arrived  at  by  the  court.  It  was  after  a  full  discussion  of  the 
questions  involved,  and  with  the  knowledge  of  the  views  en- 
tertained by  the  minority,  as  expressed  in  the  dissenting  opin- 
ion, that  the  majority  of  the  court  came  to  the  conclusion  it 
did.  Soon  after  the  decision  a  jx'tition  for  a  rehearing  of  the 
case  was  made,  suj)ported  by  a  printed  argument  in  its  favor, 
and  pres.sed  with  an  earnestness  and  vigor  and  at  a  length 
which  were  certainly  commensurate  with  the  importance  of 
the  ca.se.  This  court,  icilli  can  and  dtiihcratiun  and  also  with 
a  full  appreciation  of  their  importance,  again  considen'd  the 
(jucstions  involved  in  its  former  decision.     A  majority  of  the 
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court  once  more  arrived  at  the  concluHion  it  had  first  an- 
nounced, and  accordingly  it  denied  the  ai)i)lipati()n.  And  now 
for  the  third  tinu  the  saiiK!  arguments  arc  employed,  and  tin; 
court  is  again  asked  to  recant  its  former  oi)ini()n,  and  to  decide 
the  same  (|uestion  in  direct  opposition  to  the  conclusion  arrived 
at  in  the  Ti-ans-Missouri  Case.  Tlie  learned  counsel,  while 
making  llie  a|i|i)italion,  frankly  confess  that  the  argument  in 
opposition  lo  the  decision  in  the  case  above  named  has  been 
so  fully,  so  clearly,  and  so  forcibly  presented  in  the  dissenting 
opinion  of  Mr.  Justice  AViiite  [in  the  Freight  Case]  that  it  is 
hardly  i)ossible  to  add  to  it,  nor  is  it  necessary  to  repeat  it. 
The  fact  that  there  was  so  close  a  division  of  opinion  in  this 
court  when  the  matter  was  first  under  advisement,  together 
with  the  different  views  taken  by  some  of  the  judges  of  the 
lower  courts,  led  us  to  the  most  careful  and  scrutinizing  ex- 
amination of  the  arguments  advanced  by  both  sides,  and  it 
was  after  such  an  examination  that  the  majority  of  the  court 
came  to  the  conclusion  it  did.  It  is  not  now  alleged  that  the 
court  on  the  former  occasion  overlooked  any  argument  for 
the  respondents  or  misapplied  any  controlling  autliority.  It 
is  simply  insisted  that  the  court,  notwithstanding  the  argu- 
ments for  an  opposite  view,  arrived  at  an  erroneous  result, 
which,  for  reasons  already  stated,  ought  to  be  reconsidered 
and  reversed.  As  we  have  twice  already  deliberately  and 
earnestly  considered  the  same  arguments  ivhich  are  now  for 
the  third  time  pressed  upon  our  attention,  it  could  hardly  be 
expected  that  our  opinion  should  now  change  from  that  al- 
ready expressed." 

These  utterances,  taken  in  connection  w'ith  what  was  pre- 
viously said  in  the  Trans-Missouri  Freight  Case,  show  so  clearly 
and  affirmatively  as  to  admit  of  no  doubt  that  this  court,  many 
3'ears  ago,  upon  the  fullest  consideration,  interpreted  the  anti- 
trust act  as  prohibiting  and  making  illegal  not  oidy  every  con- 
tract or  combination,  in  whatever  form,  which  was  in  restraint 
of  interstate  commerce,  without  regard  to  its  reasonableness 
or  unreasonableness,  but  all  monopolies  or  attempt  to  monopo- 
lize ''any  part"  of  such  trade  or  commerce,  j.et  me  refer  to 
a  few  other  cases  in  which  the  scope  of  the  decision  in  the 
Freight  Association  Case  was  referred  to:  In  E.  Bement  & 
Sons  V.  National  Harrow  Co.  186  U.  S.  70,  92,  46  L.  ed.  1058, 


112(1  roMi'.i.\.\Tiox>;  Axn  km:strai\t  of  tkade 

10t»H,  the  fouit  siiitl:  "It  is  true  tliat  it  has  hcfii  licM  liy  this 
court  that  the  act  (anti-lnisl  act  i  iiicliidcd  any  restraint  of 
coniiiicrcc.  whether  r<  nsonjihlt  or  unrrastnuihh  /' — citing 
United  States  v.  Trans-Missouri  Freight  Asso.  Ifif)  V.  S.  200, 
41  L.  ed.  1007;  Fnited  States  v.  Joint  Traflie  Asso.  171  U.  S. 
50;'),  4.\  L.  ed.  2^.) ;  Addyston  Pipe  &  Steel  Co.  v.  Fnited  States, 
17.'.  F.  S.  211.  }}  L.  cd.  i;{(;.  In  W.  Y.  Montague  &  Co.  v. 
Fowiy.  1:1:5  F.  S.  .{S.  4(i.  4S  L.  od.  (108,  Gil,  which  involved  the 
validity,  under  the  anti-trust  act,  of  a  certain  association 
fonncd  for  the  sale  of  tiles,  mantels,  and  prates,  the  court, 
referring'  to  the  contention  tiiat  tiie  sale  of  tiles  in  San  I'Van- 
eisco  was  so  small  "as  to  he  a  negligihle  «iuantity,"  held  that 
the  a.ssociation  was  nevertheless  a  combination  in  restraint  of 
interstate  trade  or  commerce,  in  violation  of  the  anti-trust  act. 
In  Loewe  v.  Lawlor,  208  F.  S.  274,  21)7,  :>2  L.  ed.  488,  408,  13 
A.  &  E.  Ann.  Cas.  815,  all  the  members  of  this  court  concurred 
in  saying  that  the  Trans-Missouri  Joint  Traffic,  anil  Northern 
Securities  [10:}  F.  S.  107,  48  L.  ed.  (570]  Cases  "hold  in  ctVect 
that  the  anti-trust  law  has  a  broader  ani»licatinn  than  the  pro- 
hibition of  restraints  of  trade  unlawful  at  common  law."  In 
Shawnee  Compress  Co.  v.  Andei-son  (1008)  20!)  F.  S.  42:i,  4:}2, 
52  L.  ed.  865,  874,  all  the  members  of  the  court  again  con- 
curred in  declaring  that  "it  has  been  decided  that  not  only 
unreasonable  but  all  direct  restraints  of  trade  are  i)roliibited, 
the  law  being  thereby  distinguished  from  the  common  hiw." 
In  United  States  v.  Addyston  Pipe  &  Steel  Co.  4(;  L.  R.  A.  122, 
29  C.  C.  A.  141,  54  U.  S.  App.  72:},  Judge  Taft.  speaking  for 
tlie  circuit  court  of  appeals  of  the  sixth  cii-cuit,  said  that 
according  to  the  decision  of  this  court  in  the  Freiglit  Associa- 
tion Case,  "contracts  in  restraint  of  interstate  transportation 
were  within  the  statute,  whether  the  restraints  could  l)e  re- 
garded as  reasonable  at  common  law  or  not."  In  Chesapeake 
&  O.  Fuel  Co.  V.  Fnited  States  (1!)02)  5;{  C.  C.  A.  250,  the 
circuit  court  of  api)eals  for  the  sixth  circuit,  after  referring 
to  the  riglit  of  Congress  to  regidate  interstate  commerce,  thus 
interpreted  the  pi'ior  decisions  of  this  court  in  the  Trans-Mis- 
souri, the  Joint  'I't-aOie,  ami  the  Addyston  Pipe  &  Steel  Co. 
Cases:  "In  the  exercise  of  this  right.  Congress  has  seen  fit 
to  prohibit  all  contracts  in  restraint  of  trade.  It  has  not  left 
to  the  courts  tlie  consideration  of  the  tiuestion  whether  such 
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restraint  is  i-casonal)!*'  or  iini-r.-isodalili',  oc  w  lirt  her  tlir-  fori- 
tract  would  have  hern  illcf^'al  at  tin-  conniioii  law  or  not.  The 
ad  leaves  for  eoiisidcral  ion  l»y  jiuiicial  aiilliorily  no  (|ni'stioji 
of  this  cliarai'fcr,  Iml  all  contracts  and  condiinations  an-  de- 
clared ille^^'al  if  in  resti'ainl  of  trade  oi"  comrMcrcc  anionj^  the 
states."  As  far  hack  as  Kohhins  v.  Taxing  District,  120  \l  S. 
489,  497,  :U)  1>.  <m1.  (i!)l,  (;:)7,  1  Int.'i-s.  Com.  Rep.  4;"),  it  was  h.-Id 
that  eertain  local  retrulations  suhjectinj^  drunimers  en{^a^,'ed 
in  botli  intei'state  and  donicstii'  trade  could  not  he  sustained 
by  reason  of  tin'  fa(;l  that  no  disciMinination  was  made  among 
eiti/ens  of  the  ditferent  states.  The  court  ohserved  that  tiiis 
did  not  meet  the  difliculty,  for  the  reason  that  "interstate 
commerce  cannot  he  taxed  at  all."  Under  this  view  Congress 
no  douht  acted  when  hy  the  anti-trust  act  it  forbade  any  re- 
straint whatever  upon  interstate  commerce.  It  manifestly 
proceeded  upon  the  theory  thai  interstate  commerce  could  not 
be  restrained  at  all  by  coiid)inations,  trusts,  or  monopolies, 
but  must  be  allowed  to  flow  in  its  accustomed  channels,  wholly 
unvexed  and  unobstructed  by  anything  that  would  restrain 
its  ordinai"y  movement.  See  also  jMinnesota  v.  Barber,  136 
U.  S.  313,  326,  34  L.  ed.  455,  460,  3  Inters.  Com.  Rep.  185; 
Brimmer  v.  Rebman,  138  U.  S.  78,  82,  83,  34  L.  ed.  862,  864,  3 
Inters.  Com.  Rep,  485. 

In  the  opinion  delivered  on  behalf  of  the  minority  in  the 
Northern  Securities  Case,  193  U.  S.  197,  our  present  chief 
justice  referred  to  the  contentions  made  by  the  defendants  in 
the  Freight  Association  Case,  namely,  one  of  which  was  that 
the  agreement  there  involved  did  not  unreasonably  restrain 
interstate  commerce,  and  said:  "Both  these  contentions  were 
decided  against  the  association,  the  court  holding  that  the 
anti-trust  act  did  embrace  interstate  carriage  by  railroad  cor- 
porations, and  a.s  that  act  prohibited  any  contracts  in  restraint 
of  interstate  commerce,  it  hence  embraced  all  contracts  of 
that  character,  whether  they  were  reasonable  or  unreasonable.'* 
One  of  the  justices  who  dissented  in  the  Northern  Securities 
Case  in  a  separate  opinion,  concurred  in  by  the  minority,  thus 
referred  to  the  Freight  and  Joint  Traffic  Cases:  "For  it  can- 
not be  too  carefully  remembered  that  that  clause  applies  to 
'every'  contract  of  the  forbidden  kind. — a  consideration  which 
was  the  turning  point  of  the  Trans-Missouri  Freight  Associa- 
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tioii  Case.  .  .  .  Size  has  iiolliiii^'  to  do  witli  tin-  mattiT. 
A  iiH»nopoly  of  'any  part'  of  coiiiiiit'rcc  aiiioii;^'  tin-  states  is 
unlawful." 

In  this  coniicction  it  may  lie  well  to  refer  to  thf  adverse 
report  made  in  l!>()!),  by  Senator  Nelson,  on  In  half  of  the  Sen- 
ate Judiciary  Committee,  in  refcreneo  to  a  certain  hill  ottered 
in  the  Si-nate,  and  which  proposed  to  amend  the  anti-trust  act 
in  various  jiartieuiars.  That  rejiort  contains  a  fidl,  careful, 
and  able  analysis  of  judicial  decisions  relating  to  comhiiui- 
tions  and  monopolies  in  restraint  of  trade  and  commerce. 
Among  other  things  said  in  it  which  bear  on  the  (juestions  in- 
volved in  the  present  case  are  these:  "The  anti-trust  act 
makes  it  a  criminal  olTense  to  violate  the  law,  and  provides  a 
punishment  both  by  fine  and  imprisonment.  To  inject  into 
the  act  the  question  of  whether  an  afjreement  or  combination 
is  rcaaoiiahU  or  unnaaonablc  would  render  the  act  as  a  crim- 
inal or  penal  statute  indefinite  aiul  uncertain,  and  hence,  to 
that  extent,  utterly  nu^'atory  and  void,  and  wouhi  practically 
amount  to  a  rejjcal  of  that  i)art  of  the  act.  .  .  .  And  while 
the  same  technical  objection  docs  not  ajjply  to  civil  prosecu- 
tions', the  injccium  of  the  rule  of  n asanabh  luss  or  unnason- 
uhh  luss  uould  had  to  the  greatest  varUdjleness  and  uneertuinty 
in  the  enforcement  of  the  l<nr.  The  d-efense  of  reasonable 
restraint  would  be  made  in  every  case,  and  there  wouUl  be  as 
many  diffmnt  rules  of  r^asonabhrnss  as  cases,  courts,  and 
juries.  ^Vhat  one  court  or  jury  might  deem  unreasonable 
another  court  or  jury  might  tlcem  reasonable.  A  court  or 
jury  in  (.)hio  might  find  a  given  agreement  or  combination  rea- 
sonable, while  a  court  and  jury  in  Wisconsin  might  linil  tlie 
.sume  agreement  and  coudunation  unreasonable.  In  the  case 
of  the  People  v.  Sheldon,  VA'.)  N.  Y.  2(i4,  2:5  L.  K.  A.  221,  .{(') 
Am.  St.  liep.  (j!)(».  Chief  Justice  Andrews  remarks:  'If 
agreements  anil  coiid)inations  to  prevent  competition  in  prices 
are  or  may  be  hurtful  to  trade,  the  only  sur<  renudy  w  to  irro- 
hibit  all  agrecnu  nts  of  that  character.  If  the  validity  of  such 
an  agreement  was  nuide  to  depeiul  upon  actual  proof  of  public 
prejudice  or  injury,  it  would  be  very  ditlicult  in  any  case  to 
establish  the  invalidity,  although  the  moral  evidence  might 
be  M'ry  convincing.'  To  anu'nd  the  anti-trust  act,  as 

suggesteil  by  this  bill,  would  be  to  entirely  emasculate  it,  and 
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for  all  i)raeti('al  purposes  render  it  lui^jatory  as  a  reiiK'dia! 
statute.  Criiiiinal  |)rosecutions  would  not  lie,  and  civil  reme- 
dies would  labor  under  the  greatest  doubt  and  uncertainty. 
The  act  as  it  exists  is  clear,  comprehensive,  certain,  and  hi^'hly 
remedial.  It  practically  covers  the  field  of  Fedei'al  juris<liction, 
and  is  in  every  respect  a  model  law.  To  destroy  or  undermine 
it  at  the  {)resent  juncture,  when  combinations  arc  on  the  in- 
crease, and  appear  to  be  as  oblivious  as  ever  of  the  rights  of 
the  public,  would  be  a  calamity."  The  result  was  the  indefinite 
j)Oslponi'nient  by  the  Si-nate  of  any  further  consideration  of 
the  proposeii  amendments  of  the  anti-trust  act. 

After  what  has  been  adjudged,  upon  full  consideration,  as 
to  the  meaning  and  scope  of  the  anti-trust  act,  and  in  view  of 
the  usages  of  this  court  when  attorneys  for  litigants  have 
attempted  to  reopen  (juestions  that  have  been  deliberately 
decided,  I  confess  to  no  little  surprise  as  to  what  has  occurred 
in  the  present  case.  The  court  says  that  the  previous  cases, 
above  cited,  "cannot  by  any  possible  conception  be  treated 
as  authoritative  without  the  certitude  that  reason  was  resorted 
to  for  the  purpose  of  deciding  them."  And  its  opinion  is  full 
of  intimations  that  this  court  proceeded  in  those  cases,  so  far 
as  the  present  question  is  concerned,  without  being  guided  by 
the  "rule  of  reason"  or  "the  light  of  reason."  It  is  more 
than  once  intimated,  if  not  suggested,  that  if  the  anti-trust  act 
is  to  be  construed  as  prohibiting  every  contract  or  combination, 
of  whatever  nature,  which  is  in  fact  in  restraint  of  commerce, 
regardless  of  the  reasonableness  or  unreasonableness  of  such 
restraint,  that  fact  would  show  that  the  court  had  not  pro- 
ceeded, in  its  decision,  according  to  "the  light  of  reason,"  but 
had  disregarded  the  "rule  of  reason."  If  the  court,  in  those 
cases,  was  wrong  in  its  construction  of  the  act,  it  is  certain 
that  it  fully  apprehended  the  views  advanced  by  learned 
counsel  in  previous  cases  and  pronounced  them  to  be  untenable. 
The  published  reports  place  this  beyond  all  (luestion.  The 
opinion  of  the  court  was  delivered  by  a  justice  of  wide  experi- 
ence as  a  judicial  ofiicer,  and  the  court  had  before  it  the 
Attorney  General  of  the  United  States  and  lawyers  who  were 
recognized,  on  all  sides,  as  great  leaders  in  their  ]irofessiou. 
The  same  eminent  jurist  who  delivered  the  opinion  in  the 
Trans-Missouri  Case  delivered  the  opinion  in  the  Joint  TrafiSc 
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Case,  whih'  tlir  Association  in  the  latter  case  was  ivpivseuted 
by  lawytM's  whoso  ability  was  universally  riH'0{;ni7.('d.  Is  it 
to  be  siipposod  tiiat  any  point  escaped  notice  in  those  cases 
when  we  think  of  the  sagacity  dl"  the  justice  wlio  expressed 
the  views  of  the  court,  or  of  the  ability  of  the  profound, 
astute  lawyers  who  sou^rht  such  an  interpretation  of  the  act 
as  would  compel  the  court  to  insert  words  in  the  statute  which 
Contrress  had  not  put  there,  and  the  insertion  of  which  words 
would  amoiint  to  "judicial  k'pislation"?  Now  this  court  is 
asked  to  do  that  which  it  has  distinctly  declared  it  could  not 
and  would  not  do,  and  has  now  done  what  it  then  said  it  could 
not  constitutionally  do.  It  has,  by  mere  interpretation,  modi- 
fied the  act  of  Congress,  and  deprived  it  of  practical  value 
as  a  defensive  measure  against  the  evils  to  be  remedied.  On 
reading  the  opinion  just  delivered,  the  first  intpiirj'  will  be, 
that  as  the  court  is  unanimous  iu  holding  that  the  particular 
things  done  by  the  Standard  Oil  Company  and  its  subsidiary 
companies,  in  tiiis  case,  were  illegal  under  the  anti-trust  act, 
whether  those  things  were  in  reasonable  or  unreasonable 
restraint  of  interstate  commerce,  why  was  it  necessary  to  make 
an  elaJjorate  argument,  as  is  done  in  the  opinion,  to  show  that 
according  to  the  "rule  of  reason"  the  act  as  passed  by  Con- 
gress should  be  interpreted  as  if  it  contained  the  word  "unrea- 
sonable" or  the  word  "undue"?  The  only  answer  which,  in 
frankness,  can  be  given  to  this  question,  is,  that  the  court 
intends  to  decide  that  its  delil)erate  judgment,  fifteen  years 
ago,  to  the  effect  that  the  act  permitted  no  restraint  whatever 
of  interstate  commerce,  whether  reasonable  or  unreasonable, 
was  not  in  accordance  with  the  "rule  of  reason."  In  efTect 
the  court  says  that  it  will  now,  for  the  first  time,  bring  the 
discussion  under  the  "light  of  reason,"  and  api)ly  the  "rule 
of  reason"  to  the  (piestions  to  be  decided.  1  have  the  authority 
of  this  court  for  saying  that  such  a  course  of  proceeding  on 
its  part   wouUl  be  "judicial   legislation." 

Still  more,  what  is  now  done  involves  a  serious  departure 
from  the  settled  usages  of  this  court.  Counsel  have  not  ordi- 
narily been  allowed  to  discu.ss  questions  already  settled  by 
previous  decisions.  More  than  once  at  the  present  t»'rm,  that 
rule  has  been  aj)plicd.  In  St.  Louis,  I.  M.  &,  S.  R.  Co.  v. 
Taylor,  210  U.  S.  281,  52  L.  ed.  1001,  the  court  had  occasion 
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to  dctci-ininc  the  inciiniii}^  jiiid  Kf-opc  of  the  ori^jinal  safety 
appliaiu't!  act  of  Congress,  passed  for  tlu!  prott'ction  of  rail- 
road emjiloyees  and  passengers  on  interstate;  trains.  27  Stat, 
at  L.  53],  chap.  196,  U.  S.  Comp.  Stat.  1901,  p.  3174.  A  partic- 
ular construction  of  that  act  was  insisted  upon  by  the  inter- 
state carrier  wliich  was  sued  under  the  safety  api)liance  act; 
and  the  contention  was  that  a  different  construction  than  the 
one  insisted  upon  by  the  carrier  would  be  a  liarsh  one.  After 
quoting  the  words  of  the  act,  Mr.  Justice  Moouy  said  for  the 
court:  "There  is  no  escape  from  the  meaning  of  tliese  words. 
Exjjlanatiou  cannot  chirify  them,  and  ought  not  to  be  employed 
to  confuse  them  or  lessen  their  significance.  The  obvious 
purpose  of  the  legislature  was  to  supplant  tlie  qualified  duty 
of  the  common  hiw  with  an  absolute  duty  deemed  by  it  more 
ju^t.  If  the  railroad  does,  in  point  of  fact,  use  cars  which  do 
not  comply  with  the  standard,  it  violates  the  plain  prohibitions 
of  the  law,  and  there  arises  from  that  violation  the  liability 
to  make  compensation  to  one  who  is  injured  by  it.  It  is  urged 
that  this  is  a  harsh  construction.  To  this  we  reply  that,  if  it 
be  the  true  construction,  its  harshness  is  no  concern  of  the 
courts,  lliey  Jiave  no  responsibility  for  the  justice  or  ivisdom 
of  Icgislution,  and  no  duty  except  to  enforce  the  law  as  it  is 
written,  unless  it  is  clearly  beyond  the  constitutionul  power  of 
the  loivmaking  body.  .  .  .  It  is  quite  conceivable  that  Con- 
gress, contemplating  the  inevitable  hardship  of  such  injuries, 
and  hoping  to  diminish  the  economic  loss  to  the  community 
resulting  from  them,  should  deem  it  wise  to  impose  their 
burdens  upon  those  who  could  measurably  control  their  causes, 
instead  of  upon  those  who  are,  in  the  main,  helpless  in  that 
regard.  Such  a  policy  would  be  intelligible,  and,  to  say  the 
least,  not  so  unreasonable  as  to  require  us  to  doubt  that  it 
was  intended,  and  to  seek  some  unnatural  interpretation  of 
common  words.  "We  see  no  error  in  this  part  of  the  case." 
And  at  the  present  term  of  this  court  we  were  asked,  in  a  case 
arising  under  the  safety  appliance  act,  to  reconsider  the  ques- 
tion decided  in  the  Taylor  Case.  We  declined  to  do  so,  saying 
in  an  opinion  just  now  handed  down:  "In  view  of  these  facts, 
we  are  unwilling  to  r<^gard  the  question  as  to  the  meaning 
and  scope  of  the  safety  appliance  act,  so  far  as  it  relates  to 
automatic  couplers  on  trains  moving  interstate  traflSc,  as  open 
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U)  furtlitr  (liscussioii  here.  //  the  court  inis  uronij  in  the 
Taylor  Case,  the  way  is  opni  for  sinli  an  nnu  ndmcnt  of  the 
siatutf  as  (^aiujrrss  may,  in  its  duicn  tion,  dnm  proper.  This 
court  oupht  not  now  distwrl)  what  has  Wvn  so  wichly  accepted 
and  actnl  upon  !)y  the  courts  as  haviii<;  hcen  dcciihii  in  that 
case.  A  contrary  course  wouM  cause  infinite  unct-rtauity,  if 
not  mischief,  in  the  administration  of  the  law  in  the  Federal 
courts.  To  avoid  misapprehension,  it  is  appropriate  to  say 
tliat  we  are  not  to  he  understood  as  (piestioninp  tlie  soundness 
of  tiie  interpretation  heretofore  phiced  i)y  tiiis  court  upon  the 
safety  appliance  act.  We  only  mean  to  say  that  until  Con- 
press,  by  an  amendment  of  the  statute,  chaiif^es  the  rule  an- 
nounced in  the  Taylor  Case,  this  court  will  adhere  to  and 
apj>ly  that  rule."  Chicago,  B.  k  (^.  R.  Co.  v.  United  States, 
220  V.  S.  f);')!),  Su  L.  ed.  582.  When  counsel  in  the  present  case 
insisted  upon  a  rt^vcrsal  of  the  former  rulings  of  this  court, 
and  asked  such  an  interpretation  of  Die  anti-trust  act,  as  would 
allow  reasonable  restraints  of  interstate  commerce,  this  court, 
in  (l<'frr(Mice  to  established  practice,  should,  I  submit,  have  said 
to  them:  "That  (piestion,  according  to  our  j)ractice,  is  not 
ojien  for  further  discussion  here.  This  court  long  ago  delib- 
erately held  (1)  that  the  act,  interpreting  its  words  in  their 
ordinary  acceptation,  prohibits  all  restraints  of  interstate  com- 
merce by  combinations  in  whatever  form,  and  whether  reason- 
able or  unreasonable;  (2)  the  question  relates  to  matters  of 
public  policy  in  reference  to  commerce  among  the  states  and 
with  foreign  nations,  and  Congress  alone  can  deal  witli  the 
subject;  (.'!)  this  court  would  encroach  upon  the  authority  of 
Congress  if,  under  the  guise  of  construction,  it  should  assume 
to  determine  a  matter  of  public  policy;  (4)  the  parties  must 
go  to  Congress  and  obtain  an  amendment  of  the  anti-trust  act 
if  they  think  this  court  was  wrong  in  its  former  decisions; 
and  (5)  this  court  cannot  and  will  not  judici^iUy  hyi^late, 
since  its  function  is  to  declare  the  law,  while  it  belongs  to  the 
legislative  department  to  make  tlic  law."  Such  a  course,  I 
am  sure,  would  not  have  ofl'ended  the  "rub-  of  reason." 

Hut  my  brethren,  in  their  wisdom,  have  deciued  if  best  to 
jjursue  a  difTerent  course.  They  have  now  said  fo  those  who 
condemn  our  former  decisions  and  who  object  to  all  legislative 
prohibitions  of  contracts,  combiiuitions,  and  trusts  in  restraint 
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of    iiitrrsliitr    coiiiiniTcc,    "You    may    )ww    restrain    such    com- 
merce, provided  you  are  reasonable  about  it;  only  take  care 
that  the  restraint  is  not  undue."     The  disposition  of  the  case 
under  consideration,  according  to  the  views  of  the  defendants, 
will,  it  is  claimed,  (juiet  and  give  rest  to  "the  business  of  the 
country."     On  the  contrary,  I  have  a  strong  conviction  that 
it  will  throw  the  business  of  the  country  into  confusion  and 
invite  widely-extended  and  harassing  litigation,  tlie  injurious 
effects  of  which  will  be  felt  for  many  years  to  come.     When 
Congress  prohi))ited  every  contract,  coml)ination,  or  monopoly, 
in  restraint  of  commerce,  it  prescribed  a  simple,  definite  rule 
that  all  could  understand,  and  which  could  be  easily  applied 
by  everyone  wishing  to  obey  the  law,  and  not  to  conduct  their 
business  in  violation  of  law.     But  now,  it  is  to  be  feared,  we 
are  to  have,  in  cases  without  number,  the  constantly  recurring 
inquiry — difficult   to   solve   by   proof — whether   the   i)articular 
contract,  combination,  or  trust  involved  in  each  case  is  or  is 
not  an  "unreasonable"  or  "undue"  restraint  of  trade.     Con- 
gress, in  effect,  said  that  there  should  be  no  restraint  of  trade, 
in  any  farm,  and   this  court  solemnly  adjudged   many  years 
ago  that  Congress  meant  what  it  thus  said  in  clear  and  explicit 
words,  and  that  it  could  not  add  to  the  words  of  the  act.    But 
those  who  condemn  the  action  of  Congress  are  now,  in  effect, 
informed  that  the  courts  will  allow  such  restraint  of  inter- 
state commerce  as  are  shown  not  to  be  unreasonable  or  undue. 
It  remains  for  me  to  refer,  more  fully  than  I  have  hereto- 
fore done,  to  another,  and,  in  my  judgment, — if  we  look  to 
the  future, — the  most  important,   aspect  of  this  case.     That 
aspect  concerns  the  usurpation  by  the  judicial  branch  of  the 
government   of  the   functions   of   the    legislative    department. 
The  illustrious  men  who  laid  the  foundations  of  our  institu- 
tions deemed  no  part  of  the  national  Constitution  of  more 
consequence  or  more  essential  to  the  permanency  of  our  form 
of  government  than  the  provisions  under  which  were  distrib- 
uted the  powers  of  government  among  three  separate,  ecjual, 
and  co-ordinate  departments, — legislative,  executive,  and  ju- 
dicial.    This  was  at  that  time  a  new  feature  of  governmental 
regulation  among  the  nations  of  the  earth,  and  it  is  deemed 
by  the  people  of  every  section  of  our  own  country  as  most 
vital  in  the  workings  of  a  representative  republic  whose  Con- 
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htitutii)ii  was  ordiuiicd  ainl  rstal)li.slu'cl  in  i»rilir  to  at-coinplish 
till'  (>l)jiH'ts  hUafcii  in  its  I'nanihU'  by  the  nu'tins,  but  only  h]i 
thi  }}uans,  pro\'u]cd,  cither  I'xpn-ssly  or  by  noccstfMiry  impli- 
cation, by  thi'  instrument  itself.  No  department  of  that  gov- 
ernment can  constitutionally  exercise  the  powers  committed 
strictly  to  another  and  separate  department. 

I  said  at  the  outset  that  the  ai'tion  of  the  court  in  this  case 
might  well  alarm  thoughtful  men  who  revered  the  Constitu- 
tion. I  meant  by  this  that  nuuiy  things  are  intimated  and 
said  in  the  court's  opinion  which  will  not  be  regarded  other- 
wise than  as  sanctioning  an  invasion  by  the  judiciary  of  the 
constitutional  domain  of  Congress, — an  att(>mj)t  by  interpreta- 
tion to  soften  or  modify  what  some  regard  jus  a  harsh  public 
policy.  This  court,  let  me  repeat,  solemnly  adjudged  many 
years  ago  that  it  could  not,  except  by  "judicial  legislation," 
read  words  into  the  anti-trust  act  not  put  there  by  Congress, 
and  which,  being  inserted,  gives  it  a  meaning  which  the  words 
of  the  act,  as  passed,  if  properly  interpreted,  would  not  jus- 
tify. The  court  lias  decided  that  it  could  not  thus  change  a 
public  policy  formulated  and  declared  by  Congress;  that  Con- 
gress has  paramount  authority  to  regulate  interstate  com- 
merce, and  that  it  alone  can  change  a  policy  once  inaugurated 
by  legislation.  The  courts  have  nothing  to  do  with  the  wis- 
dom or  policy  of  an  act  of  Congress.  Their  duty  is  to  ascertain 
the  will  of  Congress,  and  if  the  statute  eml)oilying  the  expres- 
sion of  that  will  is  constitutional,  the  courts  must  respect  it. 
They  have  no  function  to  declare  a  public  policy,  nor  to  amend 
Uyisiutivo  tnucttniuts.  "What  is  tei-med  the  policy  of  the 
government  with  reference  to  any  ])arti(iilar  li'gislation,"  as 
this  court  has  said,  "is  generally  a  very  uncertain  thing,  upon 
which  all  sorts  of  opinions,  each  variant  from  the  other,  nuiy 
be  formed  by  dilTeniit  persons.  It  is  a  ^touiuI  much  too 
unsttible  upon  which  to  rest  the  judgment  of  the  court  in  the 
interj)n'tation  of  statutes."  lladden  v.  The  Collector  (Ilaildcn 
V.  liarney),  f)  Wall.  KIT,  IS  L.  ed.  ')\S.  .Xevertheless,  if  1  do 
not  misa{)prchend  its  opinion,  the  court  has  now  read  into  the 
act  of  (Jongri'ss  words  which  are  not  to  be  found  there,  and 
has  thereby  done  that  which  it  adjud^'cd  in  ISiHi  and  1898 
could  not  be  done  without  violating  the  Constitution;  namely, 
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l)y  interpretation  of  a  statute  cliauf^cd  a  imhlic  jjolicy  declared 
by  the  lef,'islative  depai'lmciit. 

After  many  years  of  puhlie  service  at  the  national  eapital, 
and  after  a  somewhat  (dose  observation  of  the  eoiiduct  of 
puhlie  atl'airs,  i  am  impidled  to  say  that  there  is  abroad  in  our 
land  a  most  harmful  tendeney  to  bi-iiif,'  about  the  amenijiiif^  of 
constitutions  and  legislative  enactments  by  means  alone  of 
judicial  const  ruction.  As  a  public  policy  has  been  declared 
by  the  legislative  department  in  respect  of  interstate  com- 
merce, over  which  Congress  has  entire  control,  under  the 
Constitution,  all  concerned  must  patiently  submit  to  what  has 
been  lawfully  done,  until  the  people  of  the  United  States — 
the  source  of  all  national  power — shall,  in  their  own  time, 
upon  reOection  and  through  the  legislative  department  of  the 
government,  reipiire  a  change  of  that  policy.  There  are  some 
who  say  that  it  is  a  part  of  one's  lil)erty  to  conduct  commerce 
among  the  states  without  being  subject  to  governmental  au- 
thority. P>ut  that  would  not  be  liberty  regulated  by  law,  and 
liberty  which  cannot  be  regulated  by  law  is  not  to  be  desired. 
The  sui)renie  law  of  the  land,  which  is  binding  alike  upon  all, — 
upon  Presidents,  Congresses,  the  courts  and  the  people, — gives 
to  Congress,  and  to  Congress  alone,  authority  to  regulate  inter- 
state commerce,  and  when  Congress  forljids  any  restraint  of 
such  commerce,  in  any  form,  all  must  obey  its  mandate.  To 
overreach  the  action  of  Congress  merely  by  judicial  construc- 
tion, that  is,  by  indirection,  is  a  blow  at  the  integrity  of  our 
governmental  system,  and  in  the  end  will  prove  most  danger- 
ous to  all.  Mr.  Justice  Hkadley  wisely  said,  when  on  this 
bench,  that  illegitimate  and  unconstitutional  practices  get  their 
first  footing  by  silent  approaches  and  slight  deviations  from 
legal  modes  of  legal  procedure.  Boyd  v.  United  States,  116 
U.  S.  616,  635,  29  L.  ed.  746,  752.  We  shaU  do  well  to  heed  the 
warnings  of  that  great  jurist. 

I  do  not  stop  to  discuss  the  merits  of  the  policy  embodied  in 
the  anti-trust  act  of  1890;  for,  as  has  been  often  adjudged,  the 
courts,  under  our  constitutional  system,  have  no  rightful  con- 
cern with  the  wisdom  or  policy  of  legislation  enacted  by  that 
branch  of  the  government  whieh  alone  can  make  laws. 

For  the  reasons  stated,  while  concurring  in  the  general 
affirmance  of  the  decree  of  the  Circuit  Court,  I  dissent  from 
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that  part  of  llic  jiidmiicnl  of  this  court  whii-h  directs  the 
inodilication  of  the  (h'crcc  of  the  Ciriuit  Court,  as  well  as  from 
those  parts  of  the  opinion  which,  in  ♦•iTeet,  assert  authority  in 
this  court  to  insert  words  in  the  anti-trust  act  which  Con^jress 
ilid  not  put  there,  and  which,  bein};  inserted,  Congress  is  made 
to  declan>,  as  part  of  the  public  policy  of  the  country,  what 
it   has  not  chosen   to  declare.'' 


STANDARD    SANITARY    MFCJ.   CO.   v.   UNITED   STATES 
(Supreme  Court  of  United  States,  1{)12.     22G  U.  S.  20.) 

MR.  JUSTICE  McKENNA'^'  delivered  tlie  opinion  of  the 
court : 

Suit  by  tlie  government  against  apj)ellants  for  a  violation 
by  them  of  the  act  of  July  2,  1890  [20  Stat,  at  L.  20!),  chap. 
«i47,  U.  S.  Comp.  Stat.  11)01,  p.  :?2()0],  commonly  known  as  the 
Shernmn  anti-trust  act. 

A  decree  was  entered  in  favor  of  the  government,  from 
which  apj)elhuits  (designated  herein  as  defendants)  have  pros- 
ecuted this  appeal.     lUl  Fed.  172. 

There  are  sixteen  corporate  and  thirty-four  individual  de- 
fendants, tJie  latter,  witli  the  exci-ption  of  Edwin  L,  Waynuin, 
being  the  oHlcers,  presidents,  or  secretaries,  of  the  companies. 

The  corporate  defendants  were  allegetl  to  be  the  manufac- 
turers of  enameled  ironware  in  various  places  in  the  United 
States,  manufacturing  83  per  cent  of  such  ware,  and  engaged 
in  interstate  commerce  in  such  ware  throughout  the  United 
States  and  with  foreign  countries,  in  competition  with  one 
another  and  with  certain  other  manufacturers  of  such  ware, 
and  that  in  11)01),  or  early  in  11)10,  they  entered  into  and 
engaged  in  a  coiiihiuation  and  (•oiis])iracy  to  restrain  such 
trade  and  commeix-*'. 

The  tiefendants  denied   the  charges  against   tlnin,   Waynuin 

;{.'{ — Iriiiiii'(ii:it<ly      fullowiiit,'      tin*  .'tl      Oiilv  tlu'  ojiiiiion  of  tbo  court 

rjiHo  of   SUindard   Oil   Co.   v.    I'nit"'!         is   >;i\oii. 
St4it*>H,      JH      Uio      ruHO      of      lTi)ite<l 
Ktutt'M  V.  Aiiifricaii  Tolmi'to  (Jo.,  iilil 
r    S    Iflfi. 
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(loin{^  so  in  a  scparalf  answci'.  The  Colwcll  Lead  Com|)aiiy 
denied  that  it  was  engaged  in  interstate  coinincrcc. 

A  great  deal  of  testimony  was  taken  and  the  ease  (juitc 
elaborately  argued,  hut  in  the  view  we  take  of  it  it  is  in  eorn- 
paratively  narrow  eonipass,  depending  upon  the  application 
of  well-settled  prinei])les. 

The  eoq)oratt'  del'i'ndants  are  niaiiuracturcrs  of  sanitary 
enameled  ironware,  such  as  bath  tubs,  wasli  bowls,  driidiing 
fountains,  sinks,  closets,  etc.  The  enameling  consists  in  ajjply- 
ing  opacjue  white  glass  to  iron  utensils,  first  in  the  condition 
of  a  liquid,  and,  second,  in  the  form  of  a  powder.  The  ])rocess 
consists  in  heating  the  utensils  to  a  red  heat  and  then  sifting 
upon  it  the  enameling  ])owder.  The  powder  is  fused  by  the 
high  temperature,  and  forms  on  the  utensil  a  hard,  impene- 
trable,  insoluble,  smooth,   and   glossy   surface. 

Prior  to  the  invention  of  James  W.  Arrott,  Jr.,  covered  by 
letters  patent  issued  September  26,  1899,  the  enameling  pow- 
der was  applied  by  a  sieve  attached  to  a  long  handle,  which 
was  held  by  the  workman  with  one  hand,  and  the  sieve  made 
to  vibrate  by  the  workman  striking  the  handle  with  his  otlier 
hand,  thereby  sifting  the  powder  over  the  surface  of  the  iron- 
ware. The  implement  was  an  imperfect  one,  not  easily  han- 
dled, and  by  its  use  the  workmen  were  subjected  to  intense 
heat  and  physical  strain.  The  flow  of  the  powder,  beside,  was 
not  continuous;  it  was  cast  upon  the  metal  in  intermittent 
puffs,  causing  in  many  instances  an  unequal  distribution  of 
the  powder  and  producing  defective  articles  which  either  had 
to  be  thrown  away  or  sold  as  "seconds."  With  Arrott *s  inven- 
tion these  evil  results  are  lessened  or  disappear.  The  sieve  is 
mechanically  vibrated  very  rapidly,  causing,  instead  of  an 
intermittent  flow  of  the  powder  as  in  the  hand  process,  a  prac- 
tically continuous  flow.  Both  hands  of  the  workman  may  be 
used  to  guide  and  direct  the  sieve.  The  advantages  of  the 
instrument  over  the  hand  process  are  decided.  It  is  more 
efficient  and  more  economical.  It  makes  a  better  article  and 
in  less  time.  There  is  no  waste  in  defects  or  "seconds."  The 
workman  is  relieved  to  some  extent  from  "fierce  heat  condi- 
tions," to  quote  from  the  answers. 

At  the  time  of  the  contracts  which  are  attacked  by  the 
government  the  Standard  Sanitary  Manufacturing  Company 
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was  the  owner  of  the  pntcnt  and  manufacturer  of  r)0  per  cent 
of  the  wart",  ami  ustnl  in  its  jjrodiu't ion  the  patented  device. 
Some  of  the  other  mamifiutiiri'rs  were  infrinj^ing  and  contro- 
versies existed.  Sonic  yicKlcd  to  its  validity,  others  contested 
it.     It   was  sustained  by  th(!  courts  in  several  cases. 

\Ve  have  jrone  throu^'h  this  detail  to  exhibit  the  conditions, 
as  asserted  by  (b'fendants,  whieii  confronted  them  and  induced 
their  contracts.  In  furtiier  display  of  it  we  (piote  Way  man's 
answer,  as  follows : 

"For  the  reasons  stated,  the  art  was  in  a  very  unsatisfactory 
condition.  No  means  had  been  discovercil  of  accomi)lishing 
the  result  produced  by  the  use  of  the  Arrott  invention  without 
laying  the  user  of  such  means  open  to  a  suit  for  infringement, 
by  the  owner  of  the  Arrott  patent.  The  manufacturers  using 
tiie  process  in  use  i)rior  to  Arrott's  invention  were  unable  to 
successfully  compete  with  those  using  the  Arrott  invention, 
and,  moreover,  produced  a  disproportionate  nund)er  of  defect- 
ive, unsightly  and  substantially  unsalable  articles.  The  con- 
sumer was  deceived  and  defrauded  and  the  use  of  sanitary 
enameled  ironware  lessened  and  its  reputation  depreciated  by 
defective  articles  being  palmed  olV  on  the  consumer  as  not 
defective." 

On  the  situation  thus  asserted  to  exist,  the  defendants  build 
their  defense,  contending  that  Waymau  saw  its  evils  and  con- 
ceived the  way  to  correct  them;  and  insist  that  the  following 
facts  are  established  by  the  evidence:  Waynum  was  familiar, 
through  his  connection  with  another  enameling  company, 
called  the  Seamless  Steel  Hath  Tub  Company,  with  the  enamel 
ware  trade,  and  had  become  convinced  of  the  advantages, 
indeed,  necessity,  of  the  use  of  the  Arrott  invention.  He  tried 
to  secure  it,  but  the  Standard  Company  seemed  unwilling  at 
that  time  to  confer  its  utility  ujion  other  companies,  and  pend- 
ing the  negotiations  the  Seamless  Company  failed  and  Wayraan 
tuiTied  to  other  plans,  one  of  wliicli  resulted  in  tiie  contracts 
under  review. 

As  early  as  1908,  impressed  with  llie  importance  of  the 
Arrott  patent,  he  endeavored  to  have  the  Standard  Company 
grant  licenses  to  othi-r  companies  in  order  to  improve  trade 
conditions,  and  to  this  end  he  tried  to  interest  other  gentlemen 
in    the    project.      The    Standard    Comi)any    was   unwilling    to 
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grant,  and  otlicr  iiiaiiuract  uifi-s  were  (Miually  disinclined  to 
accept,  tlieiu.  He  tlnn  conceived  the  idea  of  a  holding  com- 
pany, but  this  Tailed  also,  the  Standard  still  being  unyielding, 
stating  by  one  of  its  officers  that  "his  company  was  unwilling 
either  to  sell  the  Arrolt  patent  or  to  enter  into  any  arrange- 
ment which  would  lessen  the  advantage  which  it  had  by  reason 
of  the  ownership  of  the  Arrott  patent."  The  plan  was  there- 
fore abandoned. 

In  August,  1909  (mc  are  still  iullowing  the  version  of  the 
testimony  given  by  counsel  for  defendants),  it  was  suggested 
to  AVaynian  by  a  person  connected  with  one  of  the  manufac- 
turing companies  that  he  (Way man)  apply  for  the  position  of 
secretary  of  the  Association  of  Sanitaiy  Enameled  Ware  Man- 
ufacturers which  was  about  to  be  reorganized.  The  position, 
it  was  said,  would  give  Wayman  an  excellent  opportunity  to 
continue  his  efforts  to  buy  the  Arrott  patent,  and  establish 
such  relation  with  the  manufacturers  of  enameled  ware  as 
would  enable  him  to  present  in  the  most  favorable  manner 
his  ideas  in  regard  to  the  advantages  of  patent  licenses  under 
the  Arrott  patent.  This  association  was  a  pure  trade  organ- 
ization, and  not  formed  to  control  or  regulate  prices.  Wayman 
applied  for  and  obtained  the  position,  and  commenced  again 
negotiations  for  the  Arrott  patent,  and  persisted,  against  the 
apparent  reluctance  of  the  Standard  Company  to  give  up  the 
advantages  of  the  patent.  Finally  he  impressed  the  manager 
of  the  Standard  factories  with  the  greater  advantages  which 
would  come  to  his  company  by  the  elimination  of  "seconds," 
and  removing  them  as  competitors  of  the  better  articles  of  the 
Standard,  confining  the  competition  to  such  articles,  of  which 
the  Standard  produced  50  per  cent.  The  manager  of  the 
Standard  and  that  company  yielded  to  the  representation  of 
these  advantages. 

These  advantages  are  dwelt  on  and  made  much  of  by  counsel 
and  they  quote  testimony  to  display  their  extent,  "Seconds," 
as  we  have  said,  were  articles  of  inferior  or  defective  manu- 
facture, and  as  their  inferiority  was  not  apparent,  they  could 
be  represented  and  sold  as  of  standard  quality.  Such  decep- 
tion, it  is  asserted,  was  frequently  practised,  and  the  articles 
turning  out  defective  discredited  enamel  ware,  gave  it  a  bad 
reputation,  and  there  was  a  growing  difficulty  to  maintain  or 
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extend  its  sale.  Willi  " sci-oiids"  out  »•!'  tlir  way,  it  may  be 
foiu'odod,  as  it  is  contiMidnl,  that  only  lioiu-st  aitiidos  were 
available  to  phiinbei-s.  jobbi'is,  and  buililers. 

The  St«ndard  ('oinj)any  fixed  a  j)riee  upon  llu-  Ariolt  |>at('nt 
and  j^ave  Wayman  an  option  upon  it.  Mr,  in  the  following 
Deeeniber,  secured  also  an  oi)tion  from  tiie  J.  L.  Mott  Irou 
Works  upon  a  patent  called  the  Ditiiridge,  and  from  the 
L.  WolfT  Majiufacturin{»  Company  an  option  upon  the  Lindsay 
patent.  These  patents  were  infringements  of  the  Arrott  de- 
vice. Thus  eepiipjieil,  Wayman  proceeded  to  engage  the  man- 
ufacturers in  his  j)ro{)Osition. 

This  summary  of  the  situation  counsel  have  supplemented 
by  a  ileclaratiou  of  motives.  Counsel  say  that  Wayman  and 
the  manufacturers  were  advised  by  able  and  competent  law- 
yers of  the  legality  of  their  plan.  "Wayman's  motive,"  it 
is  asserted,  "was  to  make  money  for  himself,  not  as  a  manu- 
facturer, but  as  tiie  owner  of  a  patent,  receiving  royalties 
from  those  whom  he  licensed  to  use  his  patented  invention." 
The  form  of  his  license,  it  is  further  asserted,  followed  the 
jirecedents,  and  was  based  on  that  principle  of  the  patent  law 
which  gives  to  the  owner  of  an  invention  the  power  to  grant 
to  others  its  use  or  to  withhold  it,  or  to  grant  it  upon  such 
terms  as  he  may  choose  to  impose.  Such  being  his  motive  and 
such  being  his  right,  he,  it  is  contended,  negotiated  with  and 
contracted  with  the  manufacturers  of  enameled  ware.  And 
tlieir  motives  also  are  attempted  to  be  justified,  though  the 
necessity  for  doing  so  is  disclaimed. 

Wayman's  right,  it  seems  to  be  contended,  is  all-sufficient, 
and  that  the  manufacturers  only  paid  the  price  that  he  coulil 
leguJly  demand.  As  the  demand  was  legal,  it  is  argued,  the 
payment  of  the  price  could  not  be  illegal.  Hut  the  govern- 
ment asserts  subterfuge, — illegal  i)urpose  liveried  in  legal 
forms  to  give  color  of  right  to  illegal  practices. 

The  charge  challenges  eonsidenition  of  the  relation  between 
that  which  the  manufacturers  engaged  to  do  and  the  protec- 
tion of  the  exclusive  right  attached  to  the  invention.  Upon 
such  consideration  how  far  the  licenses  transcend  such  right 
and  vicjJate  the  Shermaii  law  we  can  tlieii  determine.  And 
we  shall  keep  in  mind  and  ap{)ly  the  principle  expressed  in 
E.  Bement  &,  Sons  v.  National  Harrow  Co.,  18G  U.  S.  70,  92, 
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46  L.  cd.  l()r)S,  lOliO,  tlial  the  SlirrinaM  law  "clearly  (iocs  not 
refer  to  tliat  kind  of  a  resti-aint  of  iiitfistatr  (•oiniricrcc  \vlii<-li 
may  arise  fi-oni  rcasouablc  ami  If^^al  coiiditioiis  iinposiMJ  ujum 
the  assignee  or  liconsct'  of  a  patent  Ijy  the  owinr  lliertor, 
restricting  the  terms  nj)on  winch  the  articde  may  he  nsed  and 
the  price  to  be  demanded  Ihei-et'or.  Such  a  construction  of 
the  act,  no  donht,  was  never  contemplated  by  its  framers." 

In  our  inquiry  we  shall  accept  arguendo  the  statement  of 
defendants  of  their  inducement  and  purpose.  We  say  "ar- 
g^iendo,"  because  the  as-serted  inducement  and  purpose  are 
denied  by  the  government,  it  contending,  as  we  have  seen, 
that  the  Arrott  patent  was  but  a  pretense,  and  that  the  agree- 
ments were  put  in  the  form  of  licenses  of  it  to  at  once  accom- 
plish and  palliate  evasions  of  the  law.  The  fact  being  in  con- 
troversy, we  place  our  consideration  and  decision  on  other 
elements.  In  other  words,  we  will  consider  the  case  from  the 
standpoint  of  defendants'  view  of  the  situation,  with  com- 
ments as  we  proceed  as  to  what  they  did  to  meet  it,  and  how 
far  what  they  did  accorded  with  or  transgressed  the  law. 

The  contention  of  the  defendants,  then,  is  that  the  Standard 
Company's  position  and  power  as  owner  of  the  patent,  and 
"NVayman's  were  identical.  "What  it  could  have  done,  it  is 
contended,  he  could  do,  and  its  relation  to  the  trade  and  the 
relation  of  other  manufacturers  to  the  trade  clearly  demon- 
strate, it  is  further  contended,  that  as  that  company  could 
have  made  the  contracts,  Wayman  could  do  so. 

To  support  the  contention  defendants  represent  the  Stand- 
ard as  the  dominant  (it  produced  50  per  cent  of  the  articles) 
and  the  only  honest  manufacturer,  pointing  out  to  other  man- 
ufacturers the  worthlessness  of  their  output,  they  not  having 
the  Arrott  patent ;  also  the  dishonesty  of  their  output,  they 
putting  out  "seconds,"  the  inferiority  of  which  was  "discern- 
ible only  by  experts," — thereby  defrauding  the  public,  "dis- 
crediting the  ware,  and  demoralizing  the  market  and  busi- 
ness." To  avert  these  evil  results,  it  is  represented  that  the 
Standard  was  willing  to  forego  the  advantages  which  its  own- 
ership of  the  Arrott  patent  gave  it,  and  confer  them  upon  the 
other  manufacturers.  But  upon  terms.  "First  and  foremost" 
it  was  to  be  agreed  that  no  "seconds"  should  be  marketed. 
In  the  second  place,  a  standard  price  must  be  agreed  to  sc. 
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that  hfiu'i'f(»itli  rivalry  slioiiM  lie  "in  tlic  (luality  (if  thr  ware 
turiioil  out  at  a  iniiri)rm  prici',  or  in  any  other  coUatcral 
iiuliu't'incnt  to  thi*  purchaser"  that  woiilil  not  "atl'eet  tlie 
([iiality  of  the  wai'e."  Way  man's  aj^ency  and  otlief.  it  is  rej)- 
rcscnteil,  was  thai  of  " watching  all  parties  and  insurinj^  their 
tidelity  to  the  agreement  by  the  payment  of  a  loyalty  for  the 
use  of  the  invention.'"  And  this  it  is  said,  is  "all  tiicre  is,  in 
substance  or  principle,  to  tlie  ease  at  l)ar,  except  tiuit  Mr. 
^Vaylnan,  instead  of  the  Standard  Coniiiany,  was  the  orig- 
inator of  the  scheme,  and  that  he  jjcrsuaded  his  codefendauts 
to  enter  into  it." 

But  the  scheme  has  other  featiircs  and  etVects  wiiich  counsel 
overlook  or  ignore.  It  is  iinnu'diatdy  ojicn  to  the  criticism 
that  its  parts  iiave  no  natural  or  nt'cessary  relation.  \Vhat 
relation  has  the  fixing  of  a  price  of  the  Avare  to  tiie  production 
of  ''seconds"?  If  the  articles  were  made  perfect,  their  price 
in  compensation  of  them  and  by  unfettered  competition  would 
adjust  itself.  To  say  otherwise  would  be  in  defiance  of  the 
examples  of  the  trading  and  industrial  world.  Nor  was  a 
combination  of  manufacturers  necessary  to  the  perfection  of 
manufacture  and  to  rivalry  in  its  (piality.  And  it  may  be 
asked  if  such  perfection  and  its  protecting  intlucnce  against 
decej)tion  and  the  ruinous  dei)ression  of  prices  were  so  desir- 
able and  ]iotent  as  it  is  contended  that  they  were,  why  were 
they  not  extended  to  "baths,"  the  most  important  of  the 
articles  in  the  trade?  It  is  not  an  ade(|uate  answer  to  say 
that  there  was  a  time  guaranty  of  them,  even  though  it  was 
given  to  all  of  them,  as  it  was  not.  The  justification  of  defend- 
ants is  based  not  on  the  responsibility  of  maiuifacturers,  but 
on  the  integrity  of  the  articles  assured  by  the  use  of  the 
Arrott  device. 

It  is  the  foundation  of  defendants'  argunu^nt  that  to  make 
the  use  of  that  device  universal  was  tiie  prompting  of  Way- 
man's  energies  to  unite  the  manufacturers  and  to  remove  the 
evils  which  beset  the  trade  and  which  were  "discrediting  the 
ware  and  demoralizing  the  market  and  business."  It  was  the 
representation  <»f  the  advantage,  we  are  told,  of  such  results, 
that  l)roke  down  the  resolution  of  the  Standard  Company  not 
to  share  the  use  of  tlie  device  with  other  manufacturers.  But 
granting   that   therv    was   provision    or   security   against   the 
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production  of  "scooiuls"  in  ;ill  of  tlic  artidos,  it  sconis  fioin 
what  wo  have  said  hI)Ovo  that  all  of  the  substantial  {,'ood  which 
is  asserted  to  have  been  the  object  of  the  af^reonients  could 
have  been  attained  by  a  simple  sale  of  the  rif,'ht  to  use  the 
Arrott  patent,  conccdinji^  to  it  the  dominant  efTect  which  is 
attributed  to  it.  Nor  is  the  justification  of  defendants  made 
more  adeciuate  by  the  representation  that  "Wayman's  motive 
was  to  make  money  for  himself,  not  as  a  manufacturer,  but 
as  the  owner  of  the  patent,  receiving  royalties  from  those 
wiiom  he  licensed  to  use  his  patented  invention."  Wayman 
testified  to  another  motive.  Hy  fixing  prices  "he  hoped,"  he 
said,  "as  one  of  the  features  of  the  license  agreements,  to 
enable  the  companies  to  abolish  ruinous  competition,"  and 
to  get  "a  revenue  for  each  of  the  companies  to  enable  them 
to  make  a  reasonable  profit." 

But  motives  and  inducements  may  not  be  easily  estimated, 
and  we  will  pass  to  a  consideration  of  the  agreements.  On 
^larcli  30,  1910,  the  ^Manufacturers'  Association  passed  a  reso- 
lution and  a  committee  of  five  was  constituted,  to  be  known 
as  the  price  ajid  schedule  committee,  to  which  the  license 
agreements  and  resale  agreements  should  be  referred.  This 
committee  was  to  interview  the  various  manufacturers  and 
obtain,  their  consent  to  the  agreements  which  were  to  become 
effective  "w^hen  the  consent  of  83  per  cent  of  the  production" 
was  had.  The  signatory  manufacturers  agreed  to  "give  their 
prompt  co-operation  to  the  matter  m  question." 

At  the  same  time  the  following  resolution  was  passed : 

"Whereas,  a  proposition  is  pending  for  a  license  agreement 
and  a  resale  price  for  the  benefit  of  the  jobbing  trade,  and 

"Whereas,  long-term  contracts  are  a  menace  to  said  propo- 
sition, 

"We,  the  undersigned,  manufacturers  of  enameled  ware, 
hereby  agree  to  take  no  orders  for  delivery  beyond  ^lay  31, 
1910. 

"This  agreement  is  not  binding  upon  the  signers  unless  all 
members  of  the  Enameled  Ware  Manufacturers'  Association 
are  parties  thereto  and  append  their  signatures. 

"The  within  is  agreed  to." 

At  the  same  meeting  a  memorandum  of  agreement  was  pro- 
posed which  was  to  be  executed  with  Wayman  as  licensor  of 
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various  patiiits  covorinp  piu-uiiiatic  tlivdgcrs.  Tlie  agrotv 
mont  coviTod  selling  schcdiilcs  of  the  ware  and  provided  for 
tlie  royalties  to  bo  paid;  the  selling  priee  to  the  jobbers  to  be 
established  by  tlie  liecnsor  through  a  eonunittee  api)ointed 
by  the  various  manufaeturers.  It  provided  j)enalties  for  the 
violation  of  the  priee  regulations,  and  preferential  diseounts 
(diseounts  allowed  to  certain  manufaeturers  form  the  selling 
priees).  Such  discounts  were  to  be  allowed  on  sales  to  jobber8 
only. 

Such  details  as  might  "be  necessarj'  for  the  perfection  of 
the  aiTangement"  were  reserved  for  the  next  meeting  of  man- 
ufaeturers. After  this  meeting  a  circular  letter  was  sent  by 
AVayman  to  all  manufacturers,  apprising  them  of  what  had 
transpired,  the  attention  that  had  been  given  the  subject,  and 
informing  them  that  "the  final  license  agreement  papers" 
would  be  executed  at  the  next  meeting,  to  be  held  in  ^lay. 

The  license  agreement  was  subsecpiently  executed.  It 
granted  to  the  licensee  the  right  to  use  in  the  manufacture  of 
enameled  ware  the  Arrott  patent,  also  a  patent  to  E.  Dit bridge 
for  a  pneumatic  sieve  and  a  patent  to  William  Lindsay  for 
an  "enameling  powder  distributer."  It  released  the  claims 
for  ])ast  infi-ingement  so  long  as  the  licensees  operated  under 
the  license.  It  fixed  royalties  of  $5  per  day  for  each  furnace, 
subject  to  a  diminution  of  like  amount  for  furnaces  shut  down 
for  more  than  six  consecutive  working  days.  It  fixed  prefer- 
ential discounts  from  the  regular  selling  prices,  confining  them 
only  to  sales  by  the  manufaeturers  to  jobbers.  And  it  was 
provided  that  no  goods  manufactured  under  the  license  should 
be  sold  unless  they  bore  a  registered  label  (except  where 
otherwise  specified)  owned  by  the  licensee,  and  in  addition 
thereto  a  license  tag  or  label  approved  by  the  licensor,  ])laced 
in  a  visible  position  thereon. 

The  provision  for  priees  was  as  follows: 

"The  licensor  agrees  that  he  will  employ  a  commission  of 
six  persons,  of  which  he  is  to  be  one.  iind  to  act  as  chairman 
thereof,  five  of  whom  shall  be  designated  by  a  nuijority  of 
the  parties  holiling  licenses  similar  to  this  license,  which  com- 
mission shall  have  supervision  of  all  the  relations  and  transac- 
tions between  the  parties  hereto  under  this  agreement;  but 
it  is  understood  that  where  a  member  of  said  commission,  or 
his  company,  shall  be  directly  interested  in  any  question  of  a 
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violation  of  flic  license  to  ho  decided  l)y  the  said  commission, 
said  ineniher  shall  be  <iis(iiialified  and  a  tem[)orary  member 
shall  be  aj)i)ointcd  in  his  place  by  the  remainiiif?  nienibers  of 
the  commission. 

"All  terms  and  conditions  relative  to  prices  and  discounts 
now  established  by  the  licensor  and  set  forth  in  the  annexed 
schedules  and  made  a  part  hereof  shall  remain  in  force  and 
effect  until  other  terms,  conditions,  and  preferential  discounts 
are  substituted  therefor  by  the  licensor,  which  substitution 
can  only  be  made  by  him  with  the  approval  of  a  majority  of 
the  members  of  the  commission,  hereinbefore  prescribed.  No- 
tice of  such  changes  and  substitutions  shall  be  given  from 
time  to  time  in  writing  by  the  licensor  to  the  licensees.  The 
licensee  covenants  to  adhere  to  and  maintain  such  terms,  con- 
ditions, regulations,  prices,  and  preferential  discounts  as  may 
be  established  by  the  licensor  from  time  to  time,  and  tke 
licv-nsce  further  agrees  to  sell  no  'seconds'  or  'B's'  covered  hy 
schedules  4,  41/0,  5,  and  6."    (Italics  ours.) 

The  restrictions  as  to  prices  at  which  the  goods  were  to  be 
sold  did  not  apply  to  those  sold  and  exported  to  foreign  coun- 
tries. Such  sales  Avere  required,  however,  to  be  proved  to  the 
licensor. 

There  was  a  provision  for  the  return  of  80  per  cent  of  the 
royalties  paid  if  the  agreement  should  be  complied  with. 
These  royalties,  called  in  the  agreement  "royalty  rebates," 
were  forfeited  if  the  provisions  of  the  agreement  should  be 
violated  in  any  particular. 

The  foregoing  constitute  the  essential  provisions  of  the  man- 
ufacturer's agreements,  and  it  will  be  observed  what  little 
space  is  given  to  "seconds,"  though  it  is  asserted  in  the  argu- 
ment, as  we  have  seen,  that  to  get  rid  of  the  evils  of  their 
production  and  sale  was  the  chief  impulse  to  the  agreements. 
The  covenant  as  to  "seconds"  was  expressed  by  the  words 
which  we  have  it<ilicized  in  the  provision  relating  to  prices 
and  discounts,  quoted  above.  The  schedules  referred  to  are 
found  in  the  paragraph  providing  for  preferential  discounts, 
and  cover  all  articles  but  baths,  these  being  described  in  sched- 
ules 1,  2,  and  3. 

There  was  also  a  jobber's  license  agreement  that  bore  at 
the  top  the  note  that  it  "must  be  executed  by  the  purchaser 

Kales  R.  of  T.  Vol.  11—32 


114G    ('O.MHlNATk»NS  AND   KKSTKAINT  (iF    IKADE 

in  (irilt'i-  to  purcliasc  lit-nisrd  sanitary  cnaiiiflcd  wari'."  It 
convoyed  Iti  the  johhcr  tlic  ri^'lit  to  liuy  and  sell  suidi  ware, 
provided  I'or  errtain  discounts  and  details  as  to  sliiiJinents  and 
deliveries,  and  that  the  sales  were  to  he  made  "hy  the  pur- 
ehasors  iit  prices  to  be  establishctl  and  jirevailing  in  the  various 
zoin's  into  which  tlie  floods  were  shipped,  re^'ardlcss  ol"  the 
point  of  purchase."  'I'lu're  was  a  provision  for  the  payment 
of  the  j>urchase  price  at  certain  rebate  periods  if  the  agree- 
ment should  be  complied  with.  The  resale  prices  as  estab- 
lished from  time  to  time  were  re(piired  to  be  maintained  by 
all  jobbers  ami  dealers,  and  .sales  eoulil  not  be  made  from  one 
jobber  to  another  for  any  better  i)rices  than  "established  by 
the  sheets,"  and  the  jMU'chaser  agreed  to  "obsen'o  and  strictly 
maintain  .  .  .  the  selling  prices  as  they  are  set  forth  in 
the  schedules,  and  observe  and  adhere  to  the  rules  and  regu- 
lations as  embodied  in  the  price  sheets,"  or  embodied  in  price 
sheets  which  might  be  issued  by  or  under  the  authority  of 
the  licensor.  Articles  might  be  added  to  or  removed  from  the 
schedules  at  any  time.  The  purchaser  also  agreed  during  the 
life  of  the  contract  not  to  purchase,  sell,  advertise,  or  solicit 
orders  for,  or  in  any  wa}'  handle  or  deal  in,  sanitary  enameled 
ironware  of  any  manufacturer  not  licensed  mider  the  letters 
patent  enumerated  in  the  agreement,  except  with  the  express 
written  permission  of  the  licensor.  A  breach  of  any  of  the 
conditions  subjected  the  contract  and  all  unfilled  orders  to 
cancellation,  the  forfeiture  of  rebates,  and  the  power  to  obtain 
the  ware  manufactured  under  the  letters  patent  from  any  of 
the  licensed  manufacturers.  The  purchaser  further  agreed 
not  to  sell  any  goods  on  hand  manufactured  in  accordance 
with  the  patents,  irn'spective  of  by  whom  mainifacturcd,  ex- 
cei)t  in  accordance  with  the  prices,  conditions,  and  regulations 
of  sale  established  by  the  licensor. 

The  price  list  contained  a  notice  to  the  jobbers'  salesmen 
that  Uie  agreements  executed  by  their  companies  re(|uired 
tJiem  to  resell  the  various  licensed  products  at  no  better  prices, 
terms,  or  other  regidations  than  therein  establisheil.  And  fur- 
ther, as  changes,  additions,  and  eliminations  occurred,  new 
sheets  would  be  issued  promj)tly. 

Tliese  are  the  main  outlines  of  the  agreements,  and,  as  em- 
phasizing them,  Way  man   directed   the  manufacturers  at  the 
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tiinc  they  sent  out  the  johhei's'  agr-cciiifiits  to  also  send  with 
Iheiii  a  letter  eoiitainiiig  the  I'ollowiiig :  "It  is  iKiecssary  lor 
you  [tlie  johhersj  to  exeeute  tliese  contracts  before  we  [the 
manufacturers]  can  sell  you  liceuscd  sanitary  enameled  ware." 
This  j)rovision  was  enfoi'ced,  as  indicated  hy  letters  in  the 
record.  It  was  also  the  condition  eX2)resscd  by  Wayman  in 
ills  correspondence  with  other  manufacturers  whom  he  tried 
to  induce  to  accept  licenses  and  become  parties  to  the  agree- 
ments. In  a  letter  to  a  jobber  Wayman  expressed  the  hope 
that  the  jobber  could  see  his  way  clear  to  execute  the  agree- 
ment, as  it  covered  "a  matter  entirely  for  the  jobbers'  bene- 
fit." He  further  stated:  ''The  Cedar  Rapids  Pump  Company 
of  your  city  have  executed  the  agreement,  and  I  hope  you  will 
co-operate  immediately  with  your  local  competitors,  which 
will  be  much  more  advantageous  than  a  continuous  cut 
market, ' ' 

In  this  statement  certain  things  are  prominent.  Before  the 
agreemeuts  the  manufacturers  of  enameled  ware  were  inde- 
])eudent  and  competitive.  By  the  agreements  they  were  com- 
bined, subjected  themselves  to  certain  rules  and  regulations, 
among  others,  not  to  sell  their  product  to  the  jobbers  except 
at  a  price  fixed  not  by  trade  and  competitive  conditions,  but 
i)y  the  decision  of  the  committee  of  six  of  their  number,  and 
zones  of  sales  were  created.  And  the  jobbers  were  brought 
into  the  combination  and  made  its  subjection  complete  and 
its  pur})ose  successful.  Unless  they  entered  the  combination 
tiiey  could  obtain  no  enameled  ware  from  any  manufacturer 
who  was  in  the  combination,  and  the  condition  of  entry  was 
not  to  resell  to  plumbers  except  at  the  prices  determined  by 
the  manufacturers.  The  trade  was,  therefore,  practically  con- 
trolled from  producer  to  consumer,  and  the  potency  of  the 
scheme  was  established  by  the  co-operation  of  85  per  cent  of 
the  manufacturers,  and  their  fidelity  to  it  was  secured  not 
only  by  trade  advantages,  but  by  what  was  practically  a 
pecuniary  penalt}',  not  inaptly  termed  in  the  argument,  "cash 
bail."  The  royalty  for  each  furnace  was  $5,  80  per  cent  of 
which  was  to  be  returned  if  the  agreement  was  faithfully 
observed;  it  was  to  be  "forfeited  as  a  penalty"  if  the  agree- 
ment was  violated.  And  for  faithful  observance  of  their  en- 
gagements the  jobbers,  too,  were  entitled  to  rebates  from  their 
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puri'liusi'S.  It  is  testiliod  that  HU  prr  ctiit  of  tlu'  jobbers  in 
iHunber  and  mori'  than  '.'O  jxr  cciit  in  pnrihasin^j  |)owir  joined 
the  combination. 

The  agri'finrnts  cb-arly.  t beret oit,  t laiisctntled  what  was 
ncee.s.sary  to  protect  the  use  of  tin-  patent  or  the  monopoly 
which  the  law  confcn-t  d  uimhi  it.  Tht  y  passed  tn  tlir  purjjose 
and  aeeoniplished  a  restraint  of  tracb-  eondenuu'd  by  the  Sher- 
man law.  It  had.  therefore,  a  pnrpcse  and  aeeomplished  a 
resiilt  not  shown  in  tJie  Bemout  Case.  There  was  a  contention 
in  that  ease  that  the  contract  of  the  National  Harrow  Com- 
pany with  Hement  tic  Sous  was  part  of  a  contract  and  combina- 
tion with  many  other  companies  and  constituted  a  violation 
of  the  Sherman  law,  but  tiie  fact  was  not  establislied,  and  the 
case  was  treated  as  one  between  the  particular  parties,  the  one 
granting  and  the  other  receiving  a  right  to  use  a  patented 
article  with  conditions  suitable  to  protect  such  use  and  secure 
its  benetits.  And  there  is  nothing  in  Henry  v.  A.  B.  Dick  Co. 
224  U.  S.  1,  56  L.  ed.  645,  which  contravenes  the, views  herein 
exjircssed. 

The  agreements  in  the  case  at  bar  combined  the  nmnufac- 
turers  and  jobbers  of  enameled  ware  very  much  to  the  same 
])urpose  and  results  as  the  association  of  manufacturers  and 
dealers  in  tiles  combined  them  in  \V.  W.  Montague  &  Co.  v. 
Lowry,  193  U.  S.  38,  48  L.  ed.  608,  which  combination  was 
condemned  by  this  court  as  offending  the  Slierman  law.  The 
added  element  of  the  patent  in  the  case  at  bar  canuot  confer 
immunity  from  a  like  condemnation,  for  the  reasons  we  have 
stated.  And  this  we  say  without  entering  into  the  considera- 
tion of  the  distinction  of  rights  for  which  the  government 
contends  between  a  patented  article  and  a  patented  tool  used 
in  the  manufacture  of  an  unpatented  article.  Kights  conferred 
by  patents  are  indeed  very  definite  and  extensive,  but  they  do 
not  give  any  more  than  other  rights  a  universal  license  agains+t 
positive  prohibitions.  The  Sherman  law  is  a  limitation  of 
rights, — rights  which  may  be  pushed  to  evil  conseciuences,.  and 
therefore  restrained. 

This  court  has  had  occasion  in  a  number  of  cases  to  declare 
its  principle.  Two  of  those  cases  we  have  cited.  The  others 
it  is  not  necessary  to  review  or  to  (piote  from  except  to  say 
that,  in  the  very  latest  of  them,  tlie  comprehensive  and  thorough 
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character  of  the  law  is  demoiistrjttcd  and  its  siifiiciciicy  to 
provi'iit  evasions  of  its  policy  "by  resort  to  any  disj^uise  or 
subterfu^'c  of  form,"  or  the  escape  of  its  probibitions  "by  any 
indirection."  United  States  v.  American  Tobacco  Co.  221  U. 
S.  106,  LSI,  55  L.  ed.  GG3,  G94.  Nor  can  they  be  evaded  by 
good  motives.  The  law  is  its  own  measure  of  right  and  wrong, 
of  what  it  permits  or  forbids,  and  the  judgment  of  the  courts 
cannot  be  set  up  against  it  in  a  supposed  accommodation  of 
its  policy  with  the  good  intention  of  parties,  and,  it  may  be, 
of  some  good  results.  United  States  v.  Trans-Missouri  Freight 
Asso.  IGO  U.  S.  200,  41  L.  ed.  1007;  Armour  Packing  Co.  v. 
United  States,  209  U.  S.  5G,  G2,  52  L.  ed.  G81,  G84. 

The  Colwell  Lead  Company  asserts  the  legality  of  the  license 
agreements  as  the  other  defendants  do,  and,  besides,  urges 
that  it  was  not  engaged  in  interstate  commerce,  but  that  it 
only  sold  to  plumbers,  and  that  none  of  the  price  restrictions 
was  applicable  to  it,  nor  was  it  at  any  time  in  any  relations 
whatsoever  with  the  other  defendants.  It  asserts  that  it  was 
itself  a  jobber,  and  therefore  had  no  occasion  to  deal  with 
jobbers,  and  that  it  was  not  present  nor  represented  at  any  of 
the  meetings  preceding  the  license  agreements. 

It  does  appear,  however,  that  the  company  was  a  member 
of  the  association  of  manufacturers, — an  association  which, 
we  have  seen,  passed  the  first  resolution  in  regard  to  the  license 
agreement, — and  the  president  of  the  company,  when  addressed 
on  the  subject  of  the  agreement,  expressed  an  appreciation  of 
it  provided  all  manufacturers  should  "sign  up."  He,  how- 
ever, reserved  final  judgment  until  he  could  go  over  the  mat- 
ter in  detail  w'ith  Wayman,  who  had  addressed  him,  and  de- 
clared that  he  would  "be  greatly  influenced  by  what  other 
manufacturers  do." 

There  is  a  letter  in  the  record,  about  which,  however,  there 
is  some  dispute,  purporting  to  have  been  written  by  the  presi- 
dent of  the  company  to  Wayman,  in  which  the  latter 's  inter- 
pretation of  a  previous  letter  was  said  to  be  "entirely  correct," 
and  which  contained  the  following:  "We  will  not  require 
any  preferentials  below  the  lowest  price  made  by  the  Standard 
Sanitary  Manufacturing  Company."  There  can  be  little  doubt 
of  the  genuineness  of  the  letter,  and  it  is  certain  that  the 
company  asserted  on  the  25th  of  May,  IIHO.     Its  license,  how- 
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c\vv,  was  inotlifii'd  in  order  lliat  it  iiii^'lit  iiu'ct  local  coinpt'ti- 
tioM  in  N'l'W  York,  its  husiinss  Nriiij,',  it  is  coiitfiiilcd,  mostly 
local. 

It  apjx'ars  from  tlu'  testimony  that  the  eompaiiy  was  ji 
maiuilaeturer  and  a  j(»l)l)ei-.  mainifaeturiiif^  about  one  half  of 
what  it  sold.  As  a  jolther  it  bought  jjoods  from  other  manu- 
facturers, but  it  denies  there  was  an  agreement  as  to  prices 
with  such  manufacturers. 

Tile  testimony  as  to  the  state  or  interstate  character  of  its 
business  is  that  it  manufactures  at  Elizabeth,  New  Jersey, 
and  buys  also  from  other  manufacturers  and  jobbers.  It  ships 
from  there  to  its  warehouses  in  New  York,  Worcester,  Massa- 
chusetts, and  Brooklyn.  The  trade  of  its  Worcester  branch 
covers  about  2(H)  miles  around  Worcester,  its  efTorts  being  to 
localize  its  business.  It  is  doubtful,  it  is  testified,  if  the  trade 
goes  beyond  Massachusetts,  the  trade  there  being  circum- 
scribed. Sales  in  Connecticut  are  made  through  the  New 
York  office  from  the  warerooms. 

It  is  manifest  that  the  Cohvell  Company  was  a  i)ai'ty  to  the 
combination  and  was  also  enrraged  in  intei-state  commerce. 
The  fact  that  its  trade  was  less  general  than  that  of  the  other 
manufacturers  and  jobbers  does  not  take  from  it  the  character 
of  an  interstate  trader.  The  fact  that  it  was  restricted  in  less 
degree  than  the  other  jobbers,  given  a  certain  freedom  of 
competition  to  meet  local  conditions  in  New  York,  diminishes 
only  the  degree  of  culpability,  but  does  not  entirely  remove 
it.  Indeed,  it  may  be  .said  that  such  freedom  does  not  even 
diminish  culpability.  It  is  a  concession  which  may  be  made 
a  means  of  crushing  comj)etition  where  it  is  most  formidable. 

Error  is  assigned  on  the  action  of  the  circuit  court  in  not 
granting  a  motion  made  by  defendants  for  an  enlargement  of 
time  to  take  testimony,  on  the  ground  that  they  had  been  pre- 
vented, by  the  action  of  the  government  in  in.stituting  criminal 
proceedings,  from  properly  presenting  their  defense. 

Tin'  fjuestion  arose  ujton  the  action  of  witnesses  who  were 
subpo-naed  and  called  by  the  Col  well  Lead  Comj)any,  they 
being  officers  of  some  of  the  other  manufacturers.  The  gov- 
ernment apprehending,  and  as  it  now  contends,  that  tiie  wit- 
nesses were  called  to  give  them  immunity  from  a  criminal 
prosecution    which    was    tln-n    jiending    in    Michigan,    notified 
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thorn  tliiit  if  llicy  testified  tliey  would  do  so  at  their  |)eril,  as 
iniriiuriity  coidd  only  he  claimed  by  witnesses  for  the  govern- 
ment. The  witnesses  thereupon,  ui)on  the  advice  of  counsel, 
refused  to  testify,  leavinj;,  as  it  is  contended,  the  Colwell  Com- 
pany i)articuhirly.  and  the  other  defendants  as  well,  without 
the  evidence  such  witnesses  could  have  given,  and  which,  it 
is  said,  they  did  give  suhse(|uently  in  the  criminal  trial. 

Whether  the  testimony,  if  given,  would  have  conferred  im- 
munity, we  are  not  called  upon  to  determine.  The  only  ques- 
tion is  as  to  the  extent  of  the  court's  discretion  in  such 
circumstances.  The  Sherman  act  provides  for  a  criminal  pro- 
ceeding to  punish  violations,  and  suits  in  equity  to  restrain 
such  violations,  and  the  suits  may  be  brought  simultaneously 
or  successively.  The  order  of  their  bringing  must  depend  upon 
the  government ;  the  dependence  of  their  trials  cannot  be  fixed 
by  a  hard-and-fast  rule,  or  made  imperatively  to  turn  upon 
the  character  of  the  suit.  Circumstances  may  determine  and 
are  for  the  consideration  of  the  court.  An  imperative  rule 
that  the  civil  suit  must  await  the  trial  of  the  criminal  action 
might  result  in  injustice  or  take  from  the  statute  a  great  deal 
of  its  power.  Besides  a  suit  by  the  government,  there  may 
be  an  action  for  damages  by  a  "person  injured  by  reason  of 
anything  forbidden  by  the  act."  Must  it  also  wait?  Indeed, 
the  reasons  urged  for  the  rule,  if  logically  extended,  would 
compel  the  postponement  of  the  enforcement  of  the  civil 
remedies  until  the  exhaustion  of  criminal  prosecutions  or  their 
expiration  by  lapse  of  time.  Until  either  event  occurs,  the 
danger  of  iucriniLnation  cannot  be  said  to  have  passed.  It  is 
manifest,  therefore,  that  the  most  favorable  view  which  can  be 
taken  of  the  rights  of  defendants  in  such  situation  is  that  they 
depend  upon  the  discretion  of  the  court  in  the  particular  case. 
We  find  no  abuse  of  such  discretion  in  the  case  at  bar. 

Decree  affirmed. 
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NASH  V.  INlTi:!)  STATICS 

(Supremo  Court  of  I'tiitcd  Stairs.  IIH.;.     22:»  V.  S.  liT.i.) 

MR.  .irSTICM  IIOLMKS  '■•  .l.liv.nd  the  opinion  of  the  court: 
This  is  an  indii-tiiu'iit  in  I  wo  counts, — the  first  for  a  con- 
spiracy in  nstraint  of  trade,  the  second  for  a  conspiracy  to 
nionopoli/e  tratie,  contrary  to  the  act  of  July  2,  1S!)0,  chap. 
647,  20  Stat,  at  L.  209,  IL  S.  Comp.  Stat.  1901,  p.  3200,  com- 
monly known  as  the  Sherman  act.  Originally  there  was  a 
third  count  for  monopoli/int;,  but  it  was  held  bad  on  demurrer 
and  was  struck  out. 

Tlie  allepations  of  fact  in  the  two  counts  are  alike.  Summed 
up  iu  narrative  form  they  are  as  follows:  The  American  Naval 
Stores  Company,  a  ^Vest  Virginia  corporation  having  its  prin- 
cipal ofliec  in  Savannah  and  brancli  oHiees  in  New  York,  Phila- 
delphia, Chicago,  etc.,  was  enpiged  in  buying,  selling,  ship- 
ping, and  exporting  spirits  of  turpentine  in  and  from  Southern 
states  to  other  states  and  abroad.  Nash  was  the  president; 
Shottcr,  chairman  of  the  board  of  directors;  Myers,  vice 
president;  Boardman,  treasurer;  DeLoach,  secretary;  and  Mol- 
ler,  manager  of  the  Jacksonville,  Florida,  branch.  The  Na- 
tional Trans])ortation  &,  Tenuinal  Company,  a  New  Jersey 
corporation,  had  warehouses  and  terminals  for  handling  spirits 
of  turj)entine  aiul  naval  stores  at  Fernanilina,  and  other  places 
named,  in  Florida,  Alabama,  ]\li.ssis.sippi,  etc.,  was  engaged  in 
Storing  such  tun)entine  and  rosin  and  issuing  warehouse  re- 
ceipts for  the  same.  Myers  was  the  president,  DeLoach  the 
secretary,  and  .M oiler  nuuiager  of  the  Jacksonville  branch.  On 
May  1,  I'JOT,  it  is  alleged,  these  corporations  and  individuals 
conspired  to  restrain  commerce  in  the  articles  named,  among 
the  states  and  witli  foreign  nations, — the  restraint  to  be  effected 
in  the  following  ways,  ajiiong  others:  (1)  by  bidding  down 
turpentine  and  n)sin  so  that  competitors  could  sell  them  only 
at  ruinous  prices;  (lij  by  causing  naval  stores  receipts  that 
naturally  would  go  to  one  i)ort,  to  go  to  another;  {'.i)  by  pur- 
chasing thereafter  a  large  part  of  "its"  supplies  at  ports 
known  as  closed  ports,  and,  with  intent  to  depress  the  market, 
refrainiiig  from  pui-<liasing  any  appreciable  part  at  Savannah, 

35 — Only  tho  opinion  of  tin-  cdurt 
IB  K'von. 
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tilt'  j)riiii;iry  iiiackrt  in  (he  Ciiitcd  Stales  Tor  naval  stores, 
wluTc  pufcliasfs  would  lend  to  strt'iif^'tlifii  prices,  Uk;  defend- 
ants talcinj,'  the  receipts  at  tlie  closed  j)oi-ts  named  on  a  basis 
of  the  market  at  Savannah  ;  (4)  by  eoercin/jj  factors  and  brokers 
into  eontraets  with  the  defenchmts  for  the  storag);  and  jiur- 
chasc  of  their  receij)ts,  and  refusing  to  purchase  from  such 
factors  and  brokers  unless  such  eontraets  were  entered  into; 
(5)  by  eircuhiting  false  statements  as  to  naval  stores  produc- 
tion and  stocks  on  hand;  ((!)  by  issuing  fraudulent  warehouse 
receipts;  (7)  by  fraudulently  grading,  regradiug,  and  raising 
grades  of  rosins,  and  falsely  gauging  spirits  of  turpentine; 
(8)  by  attempting  to  bribe  employees  of  competitors  so  as  to 
obtain  information  concerning  their  business  and  stocks;  (9) 
by  inducing  consumers,  by  payments  and  threats  of  boycotts, 
to  posti)one  dates  of  delivery  of  contract  supplies,  and  thus 
enabling  defendants  to  postpone  purchasing  when  to  purchase 
would  tend  to  strengthen  the  market;  (10)  by  making  tentative 
offers  of  large  amounts  of  naval  stores  to  depress  the  market, 
accepting  contracts  only  for  small  amounts,  and  purchasing 
when  the  market  had  been  depressed  by  the  offers;  (11)  by 
selling  far  below  cost  in  order  to  compel  competitors  to  meet 
prices  ruinous  to  everybody;  (12)  by  fixing  the  price  of  tur- 
pentine below  the  cost  of  production, — all  the  foregoing  being 
for  the  purpose  of  driving  competitovs  out  of  business  and 
restraining  foreign  trade,  or,  in  the  second  count,  of  doing  the 
same  and  monopolizing  the  trade. 

The  two  counts  before  us  were  demurred  to  on  the  grounds 
that  the  statute  was  so  vague  as  to  be  inoperative  on  it-s  crim- 
inal side;  that  neither  of  the  counts  alleged  any  overt  act; 
that  the  contemplated  acts  and  things  would  not  have  consti- 
tuted an  offense  if  they  had  been  done,  and  that  the  same 
acts,  etc.,  were  too  vaguely  charged.  The  demurrer  was  over- 
ruled and  this  action  of  the  court  raises  the  important  ques- 
tions of  the  case.  We  will  deal  with  them  before  passing  to 
matters  of  detail. 

The  objection  to  the  criminal  operation  of  the  statute  is 
thought  to  be  warranted  by  Standard  Oil  Co.  v.  United  States, 
221  U.  S.  1,  55  L.  ed.  619,  34  L.  R.  A.  (N.  S.)  834,  Ann.  Cas. 
1912  D,  734,  and  United  States  v.  American  Tobacco  Co.  221 
U.  S.  106,  55  L.  ed.  Gd'S.     Those  cases  may  be  taken  to  have 


1154    CO  MI '.I  NATION'!^   AND  KKSTKAINT  OF  TIJADE 

fstablislicd  that  only  sucli  I'ontraets  and  combinations  are 
within  till'  act  ais,  by  reason  of  intent  or  the  inherent  nature 
of  the  eontoniplateii  acts,  prejndit-e  the  publie  interests  by 
undnly  restricting  competition  of  unduly  obstructing  the 
course  of  trade.  221  V.  S.  17'.>.  And  thereupon  it  is  said  that 
the  crime  thus  defined  by  the  statute  contains  in  its  delinitiou 
au  clement  of  degree  as  to  which  estimates  may  differ,  with 
the  result  that  a  man  mipht  find  himself  in  prison  because  his 
honest  judgment  did  not  anticij)ate  that  of  a  jury  of  less  com- 
petent men.  The  kindred  proposition  that  "the  criminality 
of  an  act  cannot  dei)end  upon  whether  a  jury  may  think  it 
reasonable  or  unreasonable.  There  must  be  some  definiteness 
and  certainty,"  is  cited  from  the  late  Mr.  Justice  Bretvver, 
sitting  in  the  circuit  court.  Tozer  v.  United  States,  4  Inters. 
Com.  Kep.  245,  52  Fed.  D17,  919. 

But,  apart  from  the  common  law  as  to  the  restraint  of  trade 
thus  taken  up  by  the  statute,  the  law  is  full  of  in.stances  where 
a  man's  fate  depends  on  his  estimating  rightly,  that  is,  as  the 
jury  subsequently  estimates  it,  some  matter  of  degree.  If  his 
judgment  is  wrong,  not  only  may  he  incur  a  fine  or  a  short 
impri.sonment,  as  here;  he  may  incur  the  penalty  of  death. 
"An  act  causing  death  may  be  murder,  manslaughter,  or  mis- 
adventure, according  to  the  degi'ec  of  danger  attending  it" 
by  common  experience  in  the  circumstances  known  to  the  actor. 
"The  very  meaning  of  the  fiction  of  implied  malice  in  such 
cases  at  common  law  was,  that  a  man  might  have  to  answer 
\\ith  his  life  for  c<)nsc<|uences  which  he  neither  intendeil  nor 
foresaw."  Com.  v.  Pierce,  I'.iS  Mass.  1G5,  178,  52  Am.  Rep. 
2G4,  5  Am.  Crim.  Kej).  391 ;  Com.  v.  Chance,  174  Mass.  245, 
252,  75  Am.  St.  Kej).  'MHk  "The  criterion  in  such  cases  is  to 
examine  whether  common  social  duty  would,  under  the  cir- 
cumstances, have  suggested  a  mon-  eireumspeet  conduct."  1 
Kast,  I*.  C.  2G2.  If  a  man  .should  kill  another  by  driving  an 
automobile  furiously  into  a  crowd,  he  uii^dil  be  convicted  of 
murder,  however  little  he  expected  the  result.  See  Reg.  v. 
Desmond,  and  other  illustrations  in  Stei)hen's  Dig.  Crim.  Law, 
art.  223,  Ist  ed.,  p.  14<i.  If  lie  <li(|  no  more  than  drive  negli- 
gently through  a  street,  he  might  get  olT  with  numslaughter 
or  less.  Reg.  v.  Swindall,  2  Carr.  cV  K.  230,  2  Cox,  C.  C.  141; 
Hex  V.  Burton,  1  Strange,  481.     And  in  the  last  case  he  might 
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be  lifld  altlioiiKli  I"'  liiiiisflf  lliou^^'lit  that  In-  was  acting  as  a 
prudont  man  sJiould.  ISi'i;  the  (leniiaiiic  Oceanic  Steam  Nav. 
Co.  V.  Aitkeii,  V.H\  [\  S.  581),  5!)(;,  4!)  L.  ed.  (JIO,  (ii:}.  liut  with- 
out further  aigiiiiuiit,  the  ease  is  very  nearly  disposed  of  by 
Waters-Pierce  Oil  Co.  v.  Texas,  212  U.  S.  SO,  101),  .'>:}  L.  ed. 
417,  429,  where  Mr.  Justice  lirewer's  decision  and  other  simi- 
lar ones  were  cited  in  vain.  We  are  of  opinion  that  there  is 
no  constitutional  diflieulty  in  tlie  way  of  enforcing  the  crim- 
inal part  of  the  act. 

Coming  next  to  the  objection  that  no  overt  act  is  laid,  the 
answer  is  that  the  Sherman  act  i)unishes  the  conspiracies  at 
which  it  is  aimed  on  the  common-law  footing, — that  is  to  say, 
it  does  not  make  the  doing  of  any  act  other  than  the  act  of 
conspiring  a  condition  of  liability.  The  decisions  as  to  the 
relations  of  a  subsequent  over  act  to  crimes  under  Rev.  Stat. 
§6440,  U.  S.  Comp.  Stat.  1901,  p.  3676,  in  Hyde  v.  United 
States,  225  U.  S.  347,  56  L.  ed.  1114,  and  Brown  v.  Elliott,  225 
U.  S.  392,  56  L.  ed.  1136,  have  no  bearing  upon  a  statute  that 
does  not  contain  tiic  requirement  found  in  that  section.  As 
we  can  see  no  reason  for  reading  into  the  Sherman  act  more 
than  we  find  there,  we  think  it  unnecessary  to  offer  arguments 
against  doing  so. 

As  to  the  suggestion  that  the  matters  alleged  to  have  been 
contemplated  would  not  have  constituted  an  offense  if  they  had 
been  done,  it  is  enough  to  say  that  some  of  them  conceivably 
might  have  been  adequate  to  accomplish  the  result,  and  that 
the  intent  alleged  would  convert  what  on  their  face  might  be 
no  more  than  ordinary  acts  of  competition  or  the  small  dis- 
honesties of  trade  into  a  conspiracy  of  wider  scope,  as  has 
been  explained  more  than  once.  Swift  &  Co.  v.  United  States, 
196  U.  S.  375,  396,  49  L.  ed.  518,  524;  Loewe  v.  Lawler,  208 
U.  S.  274,  299,  52  L.  ed.  488,  500,  13  Ann.  Cas.  815.  Of  course, 
this  fact  calls  for  conscience  and  circumspection  in  prosecuting 
oflBcers,  lest  by  the  unfounded  charge  of  a  wider  purpose  than 
the  acts  necessarily  import  they  convert  what  at  most  would 
be  small  local  offenses  into  crimes  under  the  statutes  of  the 
United  States.  But  we  cannot  say,  as  was  the  case  in  United 
States  V.  Winslow.  227  U.  S.  202,  218,  57  L.  ed.— that  no  intent 
could  convert  the  proposed  conduct  into  such  a  crime. 

Finally,  we  cannot  pronounce  the  counts  before  us  bad  for 
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uncfrtiiiiity.  On  «lciiiaii(i  of  tin-  (ltfcii(l;iiits  a  liill  of  pailicu- 
lars  was  furnislu'd,  and  thrrc  is  no  reason  to  frar  tliat  injustice 
was  ilono  in  that  nsprct.  Tlnrc  was  no  need  to  allege  or 
prove  that  the  eonspirators  themselves  were  all  traders. 
iToewe  V.  Lawlor,  20S  U.  S.  274,  :{01,  52  L.  .d.  4SS,  r)02,  13 
Ann.  Cas.  81;').     The  first  eount,  at  least,  was  will  enough. 

After  the  demurrer  was  overruled  the  defendants  pleaded 
not  guilty,  and  there  was  a  trial  an.l  a  vcrdiet  finding  tiiat 
Nash,  Shotter,  Myers,  M oiler,  and  Hoardman  were  guilty  and 
Di'Loaeh  not  guilty,  but  saying  nothing  as  to  the  eorporations. 
Numerous  exeeptious  were  taken,  hut  as  writs  of  certiorari 
nrv  not  granted  to  bring  up  the  ordinary  incidents  of  a  crim- 
inal trial,  we  shall  say  little  more  than  is  necessary  to  dLspose 
of  the  case.  It  was  argued  with  a  good  deal  of  force  that  the 
only  evidence  of  the  alleged  conspiracy  was  certain  acts  done 
on  behalf  of  the  corporations;  that  the  only  ground  for  c"harg- 
ing  the  defendants  who  were  found  guilty  was  their  relation 
to  the  companies  and  their  being  presumably  cognizant  of  and 
more  or  less  resjionsible  for  the  corporate  acts;  that  if  those 
acts  tended  to  prove  a  conspiracy,  they  proved  that  the  cor- 
porations, more  clearly  than  anyone  else,  were  parties  to  it, 
and  therefore  that  a  verdict  that  was  silent  as  to  them  ought 
to  be  set  aside.  We  need  not  consider  the  effect  of  Kev.  Stat. 
§  1036,  U.  S.  Comp.  Stat.  1901,  p.  723,  on  whether  on  the  evi- 
dence it  was  possible  to  find  the  defendants  guilty  by  reason 
of  an  intent  not  shown  to  be  shared  by  the  corporations,  as 
tlie  judgment  must  be  reversed  for  another  reason. 

The  reason  is  this.  The  court  in  it,s  instructions  told  the 
jury  to  "consider  the  evidence  of  the  means  which  it  is  in- 
sist<-d  by  the  prosecution  tends  to  sJiow  a  conspiracy,"  and 
said:  "You  will  consider  carefully  all  the  means  which  the 
iiidii'tment  charges;"  and  "it  is  suflicient  if  it  be  shown  be- 
yond a  reasonable  doubt  that  some  of  these  means  charged  were 
a  part  of  the  common  sclu'ine,  (h'sign,  or  inidei-standing  or 
conspiracy  by  two  or  more  of  the  defendants,  and  tliat  these 
sam*'  means  were  of  themselves  suflicient  to  cause  an  essential 
obstruction  and  restraint  of  tiie  free  and  untrammeled  flow  of 
trade  and  commerce  lietwcen  the  states  and  foreign  nations." 
Thus,  while  it  may  be  admitted  that  iir>t  all  the  means  alleged 
need  be  proved,  the  charge  invititi   the  jury  to  consider  all, 
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and  jHiiiiittrd  ;i  vrrdict  upon  any  one  of  tlicni.  TIk;  fiftli, 
sixth,  and  ci^dith  statcnu-nts  of  niearks  to  ha  employed  were 
withdi'awn  from  the  jury.  l>iit  the  jury's  attention  seems  not 
to  have  been  called  to  the  fact  that  some  of  the  charges  were 
abandoned,  in  the  connection  in  which  it  was  important.  Fur- 
thermore, one  of  the  means  alleged  was  the  false  raising  of 
grades  and  false  gauging.  Taken  with  other  evidence,  if  it 
was  shown  to  be  systematic,  it  would  have  had  a  tendency  to 
show  the  scheme  alleged.  But  taken  by  itself,  as  the  jury 
might  have  taken  it  under  the  instructions,  it  showed  only 
cheating,  and  coidd  not  warrant  a  finding  of  the  conspiracy 
with  which  the  defendants  were  charged.  It  is  unnecessary  to 
consider  whether  there  was  any  evidence  sufficient  to  warrant 
a  conviction  ujjon  some  of  the  other  means  alleged,  for  in- 
stance, the  first,  as  the  absence  of  such  evidence  only  would 
add  another  reason  for  holding  the  instructions  wrong  upon  a 
vital  point. 

Judcpiunt  reversed. 

Mr.  Justice  Pitney  dissents. 


EASTERN  STATES  RETAIL  LmiBER  DEALERS'  ASSN. 
V.  UNITED  STATES 

(Supreme  Court  of  United  States,  1914.    234  U.  S.  600.) 

MR.  JUSTICE  DAY  3o  delivered  the  opinion  of  the  court: 
These  are  appeals  from  a  decree  of  the  district  court  of  the 
United  States  for  the  southern  district  of  New  York  in  an 
action  brought  by  the  United  States  under  the  Shennan  anti- 
trust act  (26  Stat,  at  L.  209,  chap.  647,  U.  S.  Comp.  Stat.  1901, 
p.  3200),  having  for  its  object  an  injunction  against  certain 
alleged  combinations  of  retail  lumber  dealers,  which,  it  was 
averred,  had  entered  into  a  conspiracy  to  prevent  wholesale 
dealers  from  selling  directly  to  consumers  of  lumber.  The 
defendants  are  various  lumber  associations  composed  largely 
of  retail  lumber  dealers  in  New  York,  New  Jersey,  Pennsyl- 
vania,  Connecticut,   Massachusetts,   Rhode   Island,   Maryland, 

36 — Only  tho  opinion  of  the  court 
is  given. 
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and  the  Distru-t  of  Coluinbia,  ami  tlu'  ofliccrs  and  directors 
of  the  assoi'iations.  The  reeoni  is  very  voluminous,  but  the 
faets  essential  to  a  eonsideration  of  the  deeree  of  the  distriet 
court  are  in  comparatively  narrow  compass.  While  the  record 
also  eoneerns  practices  wliieli  are  said  to  liave  been  abandoned, 
the  decree  entered,  declaring'  the  defendants  named  to  be  in  a 
combination  or  e(»ns|»iraiy  to  restrict  and  restrain  competi- 
tion, dejuiids  solely  upon  the  nu'thod  atlojjted  and  being  used 
by  the  defi'iidants  in  the  distribution  of  the  information  con- 
tained in  a  eirtain  document  known  as  the  "OHicial  Report," 
the  form  of  which,  set  forth  in  the  decree,  is  as  follows: 

Official  Report. 

(Name  of  the  Particular  Association  circulating  it.) 
Statement  to  Members  (with  tlu>  Date). 

You  arc  reminded  that  it  is  because  you  are  members  of  our 
Association  and  havi-  an  interest  in  common  with  your  fellow 
members  in  the  information  contained  in  this  statement,  that 
they  communicate  it  to  you;  and  that  they  communicate  to  you 
in  stJ-ictest  conlidencc,  and  with  the  understanding  that  you 
are  to  receive  it  and  treat  it  in  the  same  way. 

The  following  are  rei)orled  as  having  solicited,  quoted,  or 
as  having  sold  direct  to  the  consumers: 

(Here  follows  a  list  of  the  names  and  addresses  of  various 
wholesale  dealers.) 

Members  upon  learning  of  any  instance  of  persons  soliciting, 
quoting,  or  selling  direct  to  consumers,  should  at  (»nce  report 
same,  and  in  so  doing  should,  if  possible,  sui)ply  the  following 
information : 

The  number  and  initials  of  ear. 

The  name  of  consumer  to  whom  the  ear  is  consigned. 

The  initials  or  nanu'  of  shipper. 

TIk-  date  of  arrival  of  car. 

Thr  place  of  delivery. 

Tile   point   of  origin  ; 

and  the  defendants  were  enjoined  from  combining,  conspiring, 
or  agreeing  together  to  distribute,  and  from  distributing,  to 
mendn'rs  of  the  associations  named  or  any  other  jx  rson  or  jxr- 
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sons,  any  inl'onnalion  showing  s»jlieitin{,',  (luotations,  or  sales 
and  sliipiiH'iils  of  Inniber  and  lumbei-  proihu'ts  from  manu- 
facturers and  wlioli'salers  to  consumers  of  or  dealers  in  lum- 
ber, and  from  the  jji-cparation  and  distribution  of  the  lists 
above  deseribt-d  as  the  "Onieial  Report,"  or  the  use  of  a 
similar  device. 

The  record  discloses  that  the  defendant  associations  are  con- 
stituted largely  of  retail  lumber  dealers,  each  of  whom  has 
the  natural  desire  to  control  his  local  trade,  which  the  retailers 
conteml  has  been  unduly  interfered  with  by  the  wholesalers 
in  selling  to  consumers  within  the  local  territory  in  such  wise 
as  to  conflict  with  what  they  regard  as  a  strictly  local  trade, 
and  it  appears  that  the  defendant  associations  have  for  their 
object,  among  other  things,  the  adoption  of  ways  and  means 
to  protect  such  trade  and  to  prevent  the  wholesale  dealers 
from  intruding  therein.  The  particular  thing  which  this  case 
concerns  in  the  retailers'  efforts  to  promote  the  end  in  view  is 
the  attempt  in  the  matter  shown,  by  the  circulation  of  the  re- 
ports in  question,  to  keep  the  wholesalers  from  selling  directly 
to  the  local  trade.  The  trade  of  the  wholesalers  involved 
covers  a  number  of  states,  and  there  is  no  question  but  that 
the  supplying  of  lumber  to  the  large  numbers  of  retailers  in 
these  associations  in  different  states  is  interstate  trade,  and 
that  if  the  practices  are  illegal  within  the  Sherman  act  they 
may  be  reached  by  this  proceeding.  Swift  &  Co.  v.  United 
States,  196  U.  S.  375,  49  L.  ed.  518 ;  Loewe  v.  Lawlor,  208  U.  S. 
274,  300,  52  L.  ed.  488,  501,  13  Ann.  Gas.  815. 

The  record  discloses  a  systematic  circulation  among  the 
members  of  the  defendant  associations  of  the  official  report 
above  quoted.  The  method  of  operation  as  stated  by  the 
learned  counsel  for  the  appellants  is  thus  summarized  in  his 
brief  : 

"The  names  on  this  list  are  obtained  and  placed  thereon  as 
the  result  of  complaints  made  by  individual  retailers.  \Vheu 
an  individual  member  of  a  retail  association  learns  of  a  sale  by 
a  wholesaler  to  one  of  the  customers  of  the  retailer  he  may 
complain  in  writing  to  the  secretaiy  of  his  association,  whose 
duty  it  is  thereupon  to  ascertain  the  facts  by  correspondence 
with  the  wholesaler  in  question  and  such  other  means  as  may 
seem   proper.      Should    the    report    or   complaint    be    without 
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l)ro|)ir    fouMdiitioM,   or   should   tlu'   st'crt-tary    hccoino   satisfu'il 
tliat  tlu<  iiiattrr  is  a  trilliiij;  one,  or  the  r»'siilt  of  inadvcrtciu'c, 
tlic  iiicithMit   usually  tcrininutcs  at   this  point;  liut   should  tlif 
coniiilaiut   appear  to  hr  serious  and  well   t'ouiuled,  the  ease  is 
subiiiilted  to  tiie  board  of  directors  of  the  retail  assoeiation  at 
its  next  nu'etiiig,  and  shouhl   the   hoard   he  satislied  that    tlie 
wliolesaicr  is  fjeiu-rally   luaUiu};  a   praetiee  of  selling  to  con- 
sumers or  eustoniers  of  the  retail   trade,  tiie  secretary   is  di- 
rected to  report   tlie  name  of  such   wholesaler  for  the  ofTicial 
list.     Thereupon   the  secretary  sends  the  name  to  Mr.   Crary 
of  New  York,  who  adds  it  upon  the  next  report  to  the  names 
of  those  already  then-upon.     l^ach   reiiort  contains  the  names 
of  all  wholesalers  who  have  been  reported  from  the  very  be- 
ginning as  selling  to  consumers,  and  whose   names  have  not 
been   removed   for  cause.      The    rejjorts   or   lists   after   being 
])rinted  in  New  York  are  distributed  amongst   the  secretaries 
of  the  defendant  associations;  tliose   for  each   association   be- 
ing marked  with  its  name,  and    in   that    way  only   being  dis- 
tinguished   from    those   sent    to    the    other    associations.      The 
secretary  of  each  association  then  distributes  the  lists  to  hi.s 
members.      Should  any   wholesaler   desire   to    have   iiis   name 
removed  from  the  list  he  can  have  it  done  upon  satisfactory 
assurance  to  the  local  secretary  that  he  is  no  longer  selling  in 
competition  with  the  retailers.     In  practice  the  greatest  care 
is  taken  to  nuike  the  list  accurate,  and  as  a  matter  of  fact,  it 
only  contains  the  names  of  .such  wholesalers  as  are  al)solutely 
committed  to  the  practice  of  competing  with  retailers  for  the 
custom  of  builders  and  contractors." 

The  reading  of  the  otlicial  report  shows  that  it  is  intendiHl 
to  give  confidential  information  to  the  members  of  the  asso- 
ciations of  the  names  of  wholesalers  reported  as  soliciting  or 
selling  directly  to  consumers,  njembers  ui)on  learning  of  any 
such  in.stances  being  called  upon  to  promptly  re|)ort  the  .same, 
supplying  detailed  information  as  to  the  |)articulars  of  the 
transaction.  When  viewed  in  the  light  of  the  history  of  these 
associations  and  the  conllict  in  which  they  were  engaged  to 
keep  the  retail  trade  to  ihemselves  and  to  prevent  wholesalers 
from  interfering  with  what  they  regarded  as  their  rights  in 
such  trade,  there  can  be  but  one  purpose  in  giving  the  infor- 
mation  in  this  form   to  tli.'   m.inh.rs  of  the  retail   associations 
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of  the  iiaiiu's  of  all  wliolt-salcrs  who,  hy  tlu-ir  attempt  to  invade 
the  exclusive  territory  of  the  retailers,  as  they  regard  it,  have 
been  guilty  of  uiif.iir  eoinpetitive  trade.  These  lists  were 
quite  coinmonly  spoken  of  as  Idaeklists,  and  when  the  atten- 
tion of  a  retailer  was  brought  to  the  name  of  a  wholesaler  who 
had  acted  in  this  wise  it  was  with  the  evident  purpose  that  he 
should  know  of  such  conduct  and  act  accoi'dingly.  True  it  is 
that  there  is  no  agreement  among  the  retailers  to  refrain  from 
dealing  with  listed  wholesalers,  nor  is  there  any  penalty  an- 
nexed for  the  failure  so  to  do;  but  he  is  blind  indeed  who  does 
not  see  the  purjiose  in  the  predetermined  and  periodical  cir- 
culation of  this  report  to  put  the  ban  upon  wholesale  dealers 
whose  names  ai)pear  in  the  list  of  unfair  dealers  trying  by 
methods  obnoxious  to  the  retail  dealers  to  supply  the  trade 
which  they  regard  as  their  own.  Indeed,  this  purpose  is  prac- 
tically conceded  in  the  brief  of  the  learned  counsel  for  the 
appellants : 

"It  was  and  is  conceded  by  defendants,  and  the  court  below 
found,  that  the  circulation  of  this  information  would  have  a 
natural  tendency  to  cause  retailers  receiving  these  reports  to 
withhold  patronage  from  listed  concerns.  That  was,  of  course, 
the  very  object  of  the  defendants  in  circulating  them." 

In  other  words,  the  circulation  of  such  information  among 
the  hundreds  of  retailers  as  to  the  alleged  delinquency  of  a 
wholesaler  with  one  of  their  number  had  and  was  intended  to 
have  the  natural  effect  of  causing  such  retailers  to  withhold 
their  patit)uage  from  the  concern  listed. 

The  Sherman  act  has  been  so  frequently  and  recently  before 
this  court  as  to  require  no  extended  discussion  no"w.  Standard 
Oil  Co.  V.  United  States,  221  U.  S.  1,  55  L.  ed.  619,  34  L.  R.  A. 
(N.  S.)  834,  Ann.  Cas.  1912  D,  734;  United  States  v.  American 
Tobacco  Co.  221  U.  S.  106,  55  L.  ed.  663 ;  United  States  v.  Ter- 
minal R.  Asso.  224  U.  S.  383,  56  L.  ed.  810;  Standard  Sanitary 
l^Ifg.  Co.  V.  United  States,  226  U.  S.  20,  57  L.  ed.  107 ;  United 
States  V.  Union  P.  R.  Co.  226  U.  S.  61,  57  L.  ed.  124;  United 
States  V.  Reading  Co.  226  U.  S.  324,  57  L.  ed.  243 ;  United  States 
V.  Patten,  226  U.  S.  525,  57  L.  ed.  333,  44  L,  R.  A.  (N.  S.)  325; 
Nash  V.  United  States,  229  U.  S.  373,  57  L.  ed.  1232 ;  Straus  v. 
American  Pub.  Asso.  231  U.  S.  222,  58  L.  ed.  — .  It  broadly 
condemns  all  combinations  and  conspiracies  which  restrain  the 
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irvv  ami  natural  How  of  traiK-  in  the  chaiuu'ls  of  iiitt-rstate 
ooininiTi'i'.  It  is  true  tliat  this  court  lu'M  in  the  Standard  Oil 
and  Tobacfo  Cases,  supra,  and  in  tlio  subscquont  cases  follow- 
ing tiicni,  that  in  its  i)ropcr  construction  the  act  was  not  in- 
tended to  reach  normal  and  usual  contracts  incident  to  lawful 
purposes  and  intended  to  furtlier  letritinuite  trade,  and  sum- 
marizint:  the  meaning  of  the  act  in  the  Tobacco  Case,  this  court 
said  (221  r.  S.  17!»): 

"Ajildyinp  the.  rule  of  reason  to  the  construction  of  the 
statute,  it  was  held  in  the  Standard  Oil  Case  that  as  the  words 
'restraint  of  trade'  at  common  law  and  in  the  law  of  this 
country  at  the  time  of  the  adoption  of  the  anti-trust  act  only 
embraced  acts  or  contracts  or  agreements  or  combinations  which 
oi)erated  to  the  prejudice  of  the  public  interests  by  unduly 
restricting  competition,  or  unduly  obstructing  the  due  course 
of  trade,  or  which,  either  because  of  their  inherent  nature  or 
effect,  or  because  of  the  evident  purpose  of  the  acts,  etc.,  in- 
juriously restrained  trade,  that  the  words  as  used  in  the  statute 
were  designed  to  have  and  did  have  but  a  like  significance." 

The  same  princij)le  was  affirmed  in  Nash  v.  United  States, 
229  U.  S.  373,  57  L.  ed.  1232.  The  court  in  the  Standard  Oil 
Case  construed  the  act  as  intended  to  reach  only  combinations 
unduly  restrictive  of  the  flow  of  commerce,  or  unduly  re- 
strictive of  competition,  and,  illustrating  what  were  such  undue 
or  unreasonable  combinations,  it  classed  as  illegal  (p.  58)  "all 
contracts  or  acts  which  were  unreasonably  restrictive  of  com- 
petitive conditions,  either  from  the  nature  or  character  of  the 
contract  or  act.  or  where  the  surrounding  eirciuustanees  were 
such  as  to  justify  the  conclusion  that  they  had  not  been  eu- 
tt-red  into  or  performed  with  the  legitimate  purpose  of  reason- 
ably forwarding  personal  interest  and  developing  trade,  but, 
on  the  contrary,  were  of  such  a  character  as  to  give  rise  to  the 
inference  or  presumption  that  they  had  been  entered  into  or 
dom-  with  the  intent  to  do  wrong  to  the  general  public  and  to 
limit  the  right  of  individuals,  thus  restraining  the  free  flow  of 
eomiiieree  and  tending  to  bring  about  the  evils,  such  as  en- 
hanceujcnt  of  i)rices.  which  were  considered  to  be  against  public 
I)olicy."  And  in  Loewe  v.  Lawlor,  supra,  this  court  held  that 
a  combination  to  boycott  tin-  hats  of  a  manufacturer  and  deter 
dealers  from  buying  tlieiii  in  order  to  coerce  the  manufacturer 
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to  a  particular  course  of  action  witli  reference  to  Ial)or  ort,Mti 
izations,  tlic  efTeet  of  tlie  combination  ho'iufi;  to  compi'l  ihjrtl 
parties  and  stranfjors  not  to  engage  in  a  eourse  of  traile  exeej)t 
upon  conditions  wliidi  the  combination  imi)ose(l,  was  within 
the  Sherman  ael.  In  Oomjicrs  v.  liuck's  Stove  &  IJange  do. 
221  U.  S.  41S,  Tm  L.  ed.  TUT,  :U  L.  K.  A.  (N.  S.)  874,  after  citing 
Loewe  v.  Lawlor,  sujjra,  this  court  said  (p.  4liS)  : 

"But  the  i)rinciple  announced  by  the  court  was  general.  It 
[the  Sherman  act]  covered  any  illegal  means  by  which  inter- 
state commerce  is  restrained,  whether  by  unlawful  combina- 
tions of  capital,  or  unlawful  combinations  of  labor;  and  wc 
think  also  whether  the  restraint  be  occasioned  by  unlawful 
contracts,  trusts,  pooling  arrangements,  blacklists,  boycotts, 
coercion,  threats,  intimidation,  and  whether  these  be  made 
effective,  in  whole  or  in  part,  by  acts,  words,  or  printed  matter." 

And  see  AV.  W.  .Alontague  &  Co.  v.  Lowry,  193  U.  S.  38,  48  L. 
ed.  608. 

These  principles  are  applicable  to  this  situation.  Here  are 
wholesale  dealers  in  large  number  engaged  in  interstate  trade 
upon  whom  it  is  proposed  to  impose  as  a  condition  of  carrying 
on  that  trade  that  they  shall  not  sell  m  such  manner  that  a 
local  retail  dealer  may  regard  such  sale  as  an  infringement  of 
his  exclusive  right  to  trade,  upon  pain  of  being  reported  as  an 
unfair  dealer  to  a  large  number  of  other  retail  dealers  asso- 
ciated Avith  the  offended  dealer,  the  purpose  being  to  keep  the 
wholesaler  from  dealing  not  only  with  the  particular  dealer 
who  reports  him,  but  with  all  others  of  the  class  who  may  be 
informed  of  his  delinquency,  "Section  1  of  the  act  .  .  . 
is  not  confined  to  voluntary  restraints,  as  where  persons  engaged 
in  interstate  trade  or  commerce  agree  to  suppress  competition 
among  themselves,  but  includes  as  well  involuntary  restraints, 
as  where  persons  not  so  engaged  conspire  to  compel  action  by 
others,  or  to  create  artificial  conditions,  which  nece.ssarily  im- 
pede or  burden  the  due  course  of  such  trade  or  commerce,  or 
restrict  the  common  liberty  to  engage  therein."  United  States 
V.  Patten,  226  U.  S.  541,  57  L.  ed.  341,  44  L.  R.  A.  (N.  S.)  325. 
This  record  abounds  m  instances  where  the  offending  dealer 
was  thus  reported,  the  hoped-for  effect,  unless  he  discontiiuied 
the  offending  practice,  realized,  and  his  trade  directly  and 
appreciably  impaired. 
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Hut  it  is  said  that  iti  order  to  show  a  romliinatioii  or  con- 
spiracy within  thf  Shci-nian  act  sonic  ajjrcoincnt  nuist  bo  shown 
under  which  the  concerted  a<'tinn  is  taken.  It  is  elementary, 
however,  that  conspirju'ies  are  sehioin  capal)h'  of  jiroof  by  (iirect 
testimony,  and  may  be  inferred  from  the  things  actually  done; 
and  when,  in  this  case,  by  concerted  action  the  luimcs  of  wliole- 
salers  who  were  reported  as  having  made  sales  to  consumers 
were  periodically  n'ported  to  the  other  members  of  the  asso- 
ciations, the  consi)iracy  to  accomj)lish  that  which  was  the 
natural  conse<pience  of  such  action  may  be  readily  inferred. 

The  circulation  of  these  reports  not  only  tends  to  directly 
restrain  the  freedom  of  commerce  by  preventing  the  listed 
dealers  from  entering  into  comjietition  with  retailers,  as  was 
helil  by  the  district  court,  but  it  directly  tends  to  prevent  other 
retailers  who  have  no  personal  grievance  against  him,  and 
with  whom  he  might  trade,  from  so  doing,  they  being  deterred 
solely  because  of  the  intiuence  of  the  report  circulated  among 
the  members  of  the  associations.  In  other  words,  the  trade  of 
the  wholesaler  with  strangers  was  directly  affected,  not  be- 
cause of  any  supposed  wrong  which  he  had  done  to  them,  but 
because  of  the  grievance  of  a  member  of  one  of  the  associa- 
tions, who  had  reported  a  wrong  to  himself,  which  grievance, 
when  brought  to  the  attention  of  others,  it  was  hoped  would 
deter  Ihcm  from  dealing  with  the  ofTending  party.  This  prac- 
tice takes  the  case  out  of  those  normal  and  usual  agreements 
in  aid  of  trade  and  commerce  which  may  be  found  not  to  be 
within  the  act,  and  puts  it  within  the  prohibited  class  of  undue 
and  unreasonable  restraints,  such  as  was  the  particular  sub- 
ject of  condemnation  in  Loewe  v.  Lawlor,  208  U.  S.  274,  'MO, 
52  L.  ed.  48S,  'An,  V,i  Ann.  Cas.  SIT). 

The  argument  that  the  course  pursued  is  necessary  to  the 
jtrotection  of  the  retail  trade  and  promotive  of  the  public 
Welfare  in  j)roviding  retail  facilities  is  answered  by  the  fact 
that  Congress,  with  the  right  to  control  the  field  of  interstate 
commeHM',  has  so  legislated  as  to  prevent  resort  to  practices 
which  unduly  restrain  competition  or  unduly  obstruct  the 
free  flow  of  such  commerce,  and  |)rivate  choice  of  means  must 
yield  to  the  national  authority  thus  e.xcrted.  Addyston  IMpc 
&  Steel  Co.  V.  I'nited  States,  175  U.  S.  211,  241,  242,  44  L.  cd. 
13G,  147,  148. 
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Anderson  v.  I'nitcd  Slates,  171  IJ.  S.  (iO-1,  4:{  L.  ed.  :KK),  19 
Sup.  Ct.  Kej).  r)0,  is  cited  and  relied  upon  by  the  ai)i)ellant8. 
In  that  case  this  court  sustained,  as  against  an  attaek  under 
the  Sherman  hiw,  the  legality  of  an  jussociation  called  the 
Traders'  Live  Stock  Exchange  in  Kansas  City.  An  agreement 
among  purchasers  of  cattle  for  the  i)urpose  of  regulating  and 
controlling  the  local  business  among  themselves  had  been 
entered  into,  and  one  of  the  rules  provided  that  the  mem- 
bers of  the  exchange  should  not  deal  with  any  other  yard 
trader  unless  he  was  a  member  of  such  exchange.  It  was 
said  (p.  (il:i)  : 

"There  is  no  evidence  that  these  defendants  have  in  any 
manner  other  than  by  the  rules  above  mentioned  hindered 
or  impeded  others  in  shipping,  trading,  or  selling  their  stock, 
or  that  they  have  in  any  way  interfered  with  the  freedom  of 
access  to  the  stock  yards  of  any  and  all  other  traders  and 
purchasers,  or  hindered  their  obtaining  the  same  facilities 
which  were  therein  afforded  by  the  stock  yards  company  to 
the  defendants  as  members  of  the  exchange,  and  we  think 
the  evidence  does  not  tend  to  show  that  the  above  results 
have  flowed  from  the  adoption  and  enforcement  of  the  rules 
and  regulations  referred  to." 

As  distinguished  from  this  situation  the  present  case  shows 
that  the  trade  of  the  listed  wholesalers  is  hindered  or  impeded ; 
that  competition  is  suppressed  and  the  natural  flow  of  com- 
merce interfered  with  as  the  direct  result  of  the  circulation 
of  the  official  reports  in  the  manner  stated.  The  case  is  quite 
different  from  the  Anderson  Case.  And  see  W.  W.  Montague 
&  Co.  V.  Lowry,  193  U.  S.  48,  48  L.  ed.  612. 

A  retail  dealer  has  the  unquestioned  right  to  stop  dealing 
with  a  wholesaler  for  reasons  sufficient  to  himself,  and  may 
do  so  because  he  thinks  such  dealer  is  acting  unfairly  in 
trying  to  undermine  his  trade.  "But,"  as  was  said  by  Mr. 
Justice  LuRTOX,  speaking  for  the  court  in  Grenada  Lumber 
Co.  V.  Mississippi,  217  U.  S.  433,  54  L.  ed.  826,  "when  the 
plaintiffs  in  error  combine  and  agree  that  no  one  of  them 
will  trade  with  any  producer  or  wholesaler  who  shall  sell  to 
a  consumer  within  the  trade  range  of  any  of  them,  quite 
another  case  is  presented.  An  act  harmless  when  done  by 
one  may  become  a  public  wrong  when  done  by  many  acting 
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ill  ooncort.  for  it  tlion  takes  on  the  fonii  of  a  conspiracy,  and 
may  bo  prohibited  or  pnnislicd.  if  tlic  result  l)e  liurtful  to 
the  public  or  to  the  individual  a^'ainst  whoiu  the  conecrteil 
action  is  directed." 

When  the  retaiUr  ^ov^  beyond  liis  personal  right,  and, 
conspiring  and  conibininp  with  others  of  like  purpose,  seeks 
to  obstruct  the  free  course  of  interstate  trade  and  commerce 
and  to  unduly  suppress  comi)etition  by  placing  obnoxious 
wholesale  dealers  under  the  coercive  influence  of  a  condemna- 
tory report  circidated  among  others,  actual  or  i)ossible  cus- 
tomers of  the  offenders,  he  exceeds  his  lawful  rights,  and 
such  action  brings  him  ami  those  acting  with  him  within 
the  condemnation  of  the  act  of  Congress  and  the  District 
Court  was  right  in  so  holding. 

It  follows  th<it  its  decree  must  be  affirmed. 


(c)  Of  Labor  Units. 

LOEWE  V.  LAWLOR 

(Supreme  Court  of  United  States,  1908.   208  U.  S.  274.) 

MR.  CHIEF  JUSTICE  FULLERS"  delivered  the  opinion  of 
the  court : 

This  was  an  action  brought  in  the  circuit  court  for  the 
district  of  Connecticut  under  §  7  of  the  anti-trust  act  of 
July  2,  18!)0  [2G  Stat,  at  L.  210,  chap.  047,  U.  S.  Comp.  Stat. 
1901,  p.  .'{202],  claiming  threefold  damages  for  injuries 
inflicted  on  plaintilTs  by  combination  or  conspiracy  declared 
to  be  unlawful  by  the  act. 

Defendants  tiled  a  demurrer  to  the  complaint,  as.signing 
general  and  special  grounds.  The  demurrer  was  sustained 
as  to  tile  first  six  paragraphs,  which  rested  on  the  ground 
that  the  coiid>ination  stated  was  not  within  the  Sherman  act, 
and  this  rendered  it  uiincccs.sary  to  pass  upon  any  other  (pies- 
tions   in    the    case;     and,    upon    plaintiffs   declining    to    amend 

37 — Only  tin-  oj-iiiioii  of  the  court 
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their  complaint,  the  court  disniisscd  it  with  costs.  148  Fed. 
924;   and  see  142  Fed.  21(3,  ViO  Fed.  GXi. 

The  case  was  then  carried  by  writ  of  error  to  the  circuit 
court  of  jq^peals  for  the  second  circuit,  and  that  court,  desir- 
ing the  instruction  of  this  court  upon  a  question  arising  on 
the  writ  of  error,  certified  that  question  to  this  court.  The 
certificate  consisted  of  a  brief  statement  of  facts,  and  i>ut 
the  question  tlius:  "Upon  this  state  of  facts  can  phiintifTs 
maintain  an  action  against  defendants  under  §  7  of  the  anti- 
trust act  of  July  2,  1890?" 

After  the  case  on  certificate  had  been  docketed  here,  plain- 
tiffs in  error  applied,  and  defendants  in  error  joined  in  the 
application,  to  this  court  to  require  the  whole  record  and 
cause  to  be  sent  up  for  its  consideration.  The  application 
was  granted,  and  the  whole  record  and  cause  being  thus 
brought  before  this  court,  it  devolved  upon  the  court,  under 
§  6  of  the  judiciary  act  of  1891,  to  "decide  the  whole  matter 
in  controversy  in  the  same  manner  as  if  it  had  been  brought 
there  for  review  by  writ  of  error  or  appeal."  f2G  Stat,  at 
L.  828,  chap.  517,  U.  S.  Comp.  Stat.  1901,  p.  550.] 

The  case  comes  up,  then,  on  complaint  and  demurrer,  and  we 
give  the  complaint  in  the  margin.^^ 

38 — The  complaint  alleged  that  ploying  more  than  two  hundred  and 
the  defendants  were  residents  of  the  thirty  (230)  persons  in  making  and 
district  of  Connecticut  and  that  com-  annually  selling  hats  of  a  value  ex- 
plainants  resided  in  Daubury,  in  that  ceeding  four  hundred  thousand 
district,  were  copartners,  and  lo-  ($400,000)  dollars, 
cated  and  doing  business  aa  manu-  "4.  The  plaintiffs,  deeming  it 
facturers  and  sellers  of  hats  there;  their  right  to  manage  and  conduct 
that  they  had  "a  factory  for  the  their  business  without  interference 
making  of  hat"?,  for  sale  by  them  from  individuals  or  associations  not 
in  the  various  states  of  the  Union,  connected  therewith,  have  for  many 
and  have  for  many  years  employed,  years,  maintained  the  policy  of  re- 
at  said  factory,  a  large  number  of  fusing  to  suffer  or  permit  any  per- 
men  in  the  manufacture  and  sale  of  son  or  organization  to  direct  or  con- 
said  hats,  and  have  invested  in  that  trol  their  said  business,  and,  in  con- 
branch  of  their  business  a  large  sequence  of  said  policy,  have  con- 
amount  of  capital,  and,  in  their  ducted  their  said  business  upon  the 
business  of  selling  the  product  of  broad  and  patriotic  principle  of  not 
their  factory  and  filling  orders  for  discriminating  against  any  person 
said  hats,  have  built  up  and  estab-  seeking  employment  because  of  his 
lished  a  large  interstate  trade,  em-  being  or   not  being  connected   with 
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Th(^  (juestion  is  whothor.  upon  the  fnots  therein  averred  and 
adniittt'd  by  the  (IfiinirrtT,  this  action  ean  he  maintained 
under  the  anti-trnsf   act. 

The  1st,  2d,  and  7th  sections  of  that  net  are  as  follows: 
"1.  Every   contract,    combination    in    the    form    of   trust   or 
otherwise,   or   conspirney,   in    restraint    of  trade   or  eommerce 


any  Inl)or  or  other  organ ization,  and 
have  rcfiisod  to  ontor  into  nprpo- 
ment  with  any  person  or  orp.'iniza- 
tion  wheroliy  tho  rijzhts  and  privi- 
lepos.  pithor  of  thPinsclvoH  or  any 
oniploypc,  would  bo  jonp.Trdizod,  8ur- 
rendorocl  to,  or  oontrollod  t)y,  said 
jverson  or  orpanization,  and  have  be 
liovcd  said  policy,  which  was  and  is 
well  known  to  tho  defendants,  to  be 
absolutely  necessary  to  the  success- 
ful conduct  of  their  said  business 
and  tho  welfare  of  their  employees. 
"5.  Tho  i>laintifT3,  for  many 
years,  have  been  and  are  now,  en- 
gaged in  trade  and  commerce  among 
tho  several  st'ites  of  the  Union,  in 
selling  and  shipping  almost  the 
whole  of  the  product  of  their  said 
factory  by  common  carriers,  from 
said  Danbury  to  wholesale  dealers 
residing  and  doing  Jjiisiness  in  each 
of  the  states  of  Maine,  Massachu- 
eetts,  Rhode  Island,  New  York,  New 
Jersey,  Pennsylvania,  Maryland, 
Virginia,  Ohio,  Illinois,  Michigan, 
Wisconsin,  Missouri,  Nebraska,  Ar- 
kansas, California,  and  other  states, 
to  the  amount  of  many  hundreds  of 
thousands  of  dollars,  and  in  sending 
agents  with  samples  from  said  Dan- 
bury  into  and  through  each  of  said 
HtaU's  to  visit  said  wholesale  dealers 
at  their  jdjices  of  business  in  said 
Reveral  states,  and  solicit  and  pro- 
cure from  them  orders  for  said  hats, 
to  bo  filled  by  hat«  to  bo  shipped 
from  their  said  factory  at  said  Dan- 
bury,  by  common  carriers,  to  said 
wholesale  dealers,  to  be  by  them  \m\i\ 


for    after    tho    delivery    thereof    at 
tlieir   several   places  of   business. 

"6.  On  July  25,  1902,  the  amount 
of  capital  invested  by  the  plaintiffs 
in  said  business  of  making  and  sell- 
ing hats  approximated  .tl.lO.noO,  and 
the  value  of  the  hats  annually  sold 
and  shipped  by  them  in  j)reviou9 
years,  to  said  dealers  in  states  other 
than  Connecticut,  exceeded  $400,- 
000.  while  the  value  of  hats  sold  by 
them  in  the  state  of  Connecticut  did 
not  exceed  $10,000. 

"7.  On  July  25,  1902,  the  plain- 
tiffs had  made  jireparations  to  do  a 
large  and  profitalde  business  with 
said  wholesale  dealers  in  other 
st^ates,  and  the  condition  of  their 
business  was  such  as  to  warrant  the 
full  belief  that  tho  ensuing  year 
would  be  the  most  successful  in  their 
exjierience.  Their  factory  was  then 
running  to  its  full  capacity  in  fill- 
ing a  large  number  of  orders  from 
such  wholesale  dealers  in  other 
staU's.  They  were  then  emjdoying 
about  ICO  men  in  the  making  and 
finishing  departments,  a  large  num- 
ber in  the  trimming  and  other  do- 
j>artment«,  whoso  work  wa«  depen- 
dent upon  the  jirevious  work  of  the 
makers  and  finishers,  and  they  then 
had  about  150  dozens  of  hats  in 
process  of  manufactiire,  and  in  such 
condition  as  to  be  perishable  and 
ruined  if  work  wa.s  stopped  upon 
them. 

"S.  The  [)Iaintiffs  then  were  and 
now  are  almost  wholly  dependent 
u|)(in  the  sail-  and  shipments  of  hati 
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among  the  several  states,  or  willi  furci^ni  nations,  is  liorohy 
declared  to  be  illej^al.  Evi-ry  jxtkom  \v1io  sliall  inak(!  any 
sucli  contract  or  cnffUKe  in  any  sucli  coiiihinalion  or  consj)iraf'y 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction 
thereof,   shall    be   punished   by   fine   not   exceedLng   five   thou- 


as  nforpsnid,  to  said  doalorH  in  states 
othor  than  Connpctii'ut,  to  keep  thoir 
snid  factory  ninniiifj  and  to  dispose 
of  its  product  and  their  capital  in 
said  businesg  profitaldy  emi)loyed, 
and  the  restraint,  curtailment,  and 
destruction  of  their  said  trade  and 
oommerco  with  their  said  customers 
in  said  states  other  than  Connecti- 
cut, by  the  comliination,  conspiracy, 
and  acts  of  the  defendants,  as  here- 
inafter set  forth,  have  been  and  now 
are  of  serious  damage  to  the  prop- 
erty and  business  of  the  plaintiffs, 
as  hereinafter  set  forth. 

"9.  The  individual  defendants, 
named  in  this  writ,  are  all  members 
of  a  combination  or  association  of 
persons,  styling  themselves  the 
United  Hatters  of  North  America, 
and  said  combination  includes  more 
than  0,000  persons,  residing  in  the 
several  states  of  Massachusetts,  Con- 
necticut, New  York,  New  Jersey, 
Pennsylvania,  Indiana,  Illinois,  Mis- 
souri, California,  and  the  Province 
of  Ontiirio  in  the  Dominion  of  Can- 
ada. The  said  combination  is  sub- 
divided into  20  sub-combinations, 
each  of  which  is  by  themselves  styled 
a  local  union  of  the  United  Hatters 
of  North  America.  Six  of  said  sub- 
combinations are  in  the  state  of 
Connecticut,  and  known  as  local 
Unions  1  and  2,  10  and  11,  and  15 
and  16  of  the  United  Hatters  of 
North  America,  and  have  an  aggre- 
gate membership  of  more  than  3,000 
persons  residing  in  the  state  of  Con- 
necticut. 

"10.     Said    combination   of    per- 


sons, collectively  known  as  the 
United  Hatters  of  North  America, 
owns,  controls,  editfl,  publishes,  and 
issues  a  jiaper  styled  the  Journal  of 
the  United  Hatters  of  North  Amer- 
ica, in  which  are  published  reports 
of  many  of  the  acts  of  its  agents, 
hereinafter  mentioned,  which  cir- 
culates widely  among  its  members 
and  the  public,  and  which  affords  a 
ready,  convenient,  powerful,  and  ef 
fective  vehicle  for  the  dissemination 
of  information  to  its  members  and 
the  public  as  to  boycotts  declared 
and  pushed  by  them,  and  of  the  acts 
and  measures  of  its  members  and 
agents  for  carrying  such  boycotts 
into  effect,  and  was  so  used  by  them 
in  connection  with  the  acts  of  the 
defendants  hereinafter  set  forth. 

"11.  Said  combination  owns  and 
absolutely  controls  the  use  of  a  cer- 
tain label  or  distinguishing  mark, 
which  it  styles  the  Union  Label  of 
the  United  Hatters  of  North  Amer- 
ica, which  mark,  when  so  used  by 
them,  affords  to  them  a  ready,  con- 
Tcnient,  and  effective  instrument 
and  means  of  boycotting  the  hats  of 
any  manufacturer  against  whom 
they  may  desire  to  use  it  for  that 
purpose. 

"12.  The  defendants  in  this  suit 
are  also  all  members  of  a  combina- 
tion or  association  of  persons  call- 
ing themselves  and  known  as  the 
American  Federation  of  Labor, 
which  includes  more  than  1,400,000 
members  residing  in  the  several 
states  and  territories  of  the  Union, 
and  in  the  Dominion  of  Canad^i,  and 
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siuul    dollars,    or    liy    iinprisoimu'iit    not    fxi-ft'tliii},'    oiio    year, 
or  l)y  l)otli  siiiil  puiiisliiuciits.  in  tlir  (liscict ion  of  the  court." 

'"2.  lOvpry  person  who  sliall  monopolize,  or  attempt  to 
monopolize,  or  eomhine  or  conspire  with  any  other  i)erson  or 
persons   to   monopolize,   any    part    of   the    ti-ade   or  commerce 


in  all  tho  plaros  in  tho  sovoral  states 
vrhoro  tho  wholosnlo  <loalorH  in  hats, 
horoinbofore  niontionod,  and  their 
cnstoniprs.  rwidc  nnd  do  business. 
Said  combination  is  subdivided  in 
subordinate  ^rroups,  or  combinations, 
roniprisinn  110  national  and  inter- 
national unions  ajid  combinations, 
of  which  the  saitl  combination  of 
j>ersons  stylinj^  themselves  tho 
rnit<»ii  Hatters  of  North  America  is 
one,  composed  of  12,000  local  unions, 
28  state  federations  or  combinations, 
more  than  500  centr.'U  labor  unions 
or  combinations,  and  more  than 
2,000  local  unions  or  combinations, 
which  are  not  incbuled  in  the  above 
mentionerl  national  and  international 
combinations. 

"13.  Said  combination  of  per- 
sons collectively  known  as  the  Amer- 
ican Federation  of  Labor  owns,  con- 
trols, edits,  |iublishes,  and  issues  a 
j»a{)er  or  mat:;i/,iiie  callecl  the  Ameri- 
can IVilerationist,  which  it  de<'lare8 
to  be  its  ofti<'ial  or^an  and  mouth- 
jiioce,  which  h;i.H  a  very  wide  circu- 
lation anion>j  it-s  members  and  oth 
era,  and  which  alTords  a  ready,  con 
venient,  powerful,  and  ofTe<'tivo  ve- 
hicle and  instnunent  for  the  dissem 
ination  of  information,  as  to  per- 
sons, their  i)roductH  umi  manufac 
turi's,  boy<'otted  or  to  be  boycotted, 
by  \t»  members,  ami  as  to  measures 
ndoi't4v|  and  statements  to  bo  pub- 
lished, flctrimentil  to  such  persons 
nnd  to  the  cale  of  tiieir  miuiufac 
turns,  nnd  for  boycotting  such  per- 
sons, their  manufn<'tureH,  and  said 
pniK>r  has  beeo  and  now  is  const'int 


ly  used,  printed,  and  distributed  for 
said  pur|>oses  amonp  its  meml>ors 
an<l  the  j>ublic,  and  was  so  used  by 
tho  defendants  and  their  confeder 
ates  in  boycottinp  the  products  of 
the  firm  of  F.  Berjj  &  Company,  of 
(^ranfje.  New  Jersey,  and  H.  H. 
Hoelofs  &  ('omjiany,  of  Philadelphia, 
TcMinsylvania,  hat  manufacturers,  to 
their  very  great  injury,  and  until  the 
said  firms  siicceasively  yielded  to 
their  demands  in  pursuance  of  the 
general  scheme  of  the  defendant, 
hereinafter   set   forth. 

"14.  The  persons  united  in  said 
combination,  known  as  the  American 
Federation  of  T>'ibor,  including  the 
j>ersons  in  said  sub-combination 
known  as  tho  United  TTatters  of 
North  America,  constantly  enifdoy 
more  than  1.000  agents  in  the  stiti's 
and  territories  of  the  United  States, 
to  push,  enforce,  and  carry  into  ef- 
fect all  boycotts  declared  by  tho 
said  members,  incbuling  those  in  aid 
of  the  combined  scheme,  purpose, 
and  effort  hereinafter  stated,  to 
force  all  the  manufacturers  of  fur 
hats  in  the  United  Stites,  including 
tho  plaintiffs  to  unionize  their  fac- 
tories by  restraining  and  destroying 
tiieir  interstate  trade  and  commerce, 
as  hereinafter  sUited,  all  of  which 
said  agent-s  ai't  under  the  immediate 
Bupervision  and  jiersonal  direction 
of  one  Samuel  (iompers  who  is  chief 
agent  of  the  s.aid  combination  of 
persons  for  said  purpose,  and  of 
each  of  the  said  combinations,  and 
tho  said  agents  make  monthly  re- 
ports of  their  doings  in  pushing  and 
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ainoMf^  tlu'  several  states  or  with  foreipri  nations,  shall  be 
(IcciihmI  {guilty  oi"  a  misdemeanor,  and  on  eonvietion  thereof 
shall  1)1'  |iiinished  by  fine  not  exceeding  five  tiiousand  dollars, 
or  by  imprisonment  not  exceeding  one  year,  or  by  both  said 
punishments,  in  the  discretion  of  the  court." 


enfori'inf^,  and  causing  to  bo  jmshcil 
and  enforced,  eaid  boycotts,  and 
publish  the  sume  monthly  in  said 
paper  known  as  tlio  American  Fed- 
erationist,  of  whidi  he  is  the  editor, 
appoinU'd  by  the  said  members, 
which  saiil  pa[)er,  in  connection  with 
said  statement  or  snmmary,  is  de- 
clared to  be  the  authorized  and  of- 
ficial mouthpiece  of  each  of  said  sub- 
POml)inations,  including  the  said 
United  Hatters  of  North  America. 
Said  statement  is  declared  by  the 
defendants  to  be  a  faithful  record 
of  the  doings  of  said  agents,  and 
each  of  said  statements,  made  dur- 
ing the  period  covereil  by  the  acts 
of  the  defendants  against  the  plain- 
tiffs herein  stated,  contains  the  an- 
noimcement  to  the  members  of  said 
combination  and  the  puV)lic,  that  all 
boycotts  declared  by  them  are  being 
by  them  and  their  agents  pushed,  en- 
forced and  observed. 

"15.  Said  combination  of  per- 
sons collectively  known  as  the  Amer- 
ican Federation  of  Labor,  of  which 
the  defendants  are  members,  was,  by 
the  defendants  and  their  other  mem- 
bers, formed  for  the  purpose,  among 
others,  of  facilitating  the  declara- 
tion and  successful  maintenance  of 
boycotts,  by  and  for  said  combina- 
tion of  persons  known  as  the  United 
Hatters  of  North  America,  acting 
through  the  said  Federation  of  La- 
bor and  its  other  component  parts 
or  members,  and  it  and  its  compo- 
nent parts  have  frequently  declared 
boycotts,  at  the  request  of  the  de- 
fendants,  against   the   business   and 


product  of  various  hat  manufactur- 
ers, and  have  vigorously  prosecuted 
the  same  by  and  through  the  power- 
ful machinery  at  their  command  as 
aforesaid,  in  carrying  out  their  gen- 
eral scheme  herein  stilted,  to  the 
great  damage  and  loss  of  business 
of  sai<i  manufacturers,  and  particu- 
larly during  the  years  of  1901  and 
1902,  they  declared,  prosecuted,  and 
waged,  at  the  request  of  the  defend- 
ants and  their  agents,  a  boycott 
against  the  hats  made  by  and  the 
business  of  H.  H.  Roelofs  &  Com- 
pany, of  Philadelphia,  Pennsylvania, 
until,  by  causing  them  great  damage 
and  loss  of  Inisiness,  they  coerced 
them  into  yielding  to  the  demand  of 
the  defendants  and  their  agents,  by 
the  said  factory  of  said  Roelofs  & 
Company  be  unionized,  as  termed  by 
the  defendants,  and  into  agreeing 
to  employ,  and  employing  exclusive- 
ly, meml)ers  of  their  said  combina- 
tion in  the  making  and  finishing  de- 
partments of  said  factory,  and  in 
laj-ge  measure  surrendering  to  the 
defendants  and  their  agents  the  con- 
trol of  said  factory  and  business,  all 
of  which  was  well  known  to  the 
plaintiffs,  their  customers,  wholesale 
dealers,  and  the  public,  and  was,  bv 
the  defendants  and  their  agents, 
widely  f)roclaimed  through  all  their 
agencies  above  mentioned,  in  con- 
nection with  their  acts  against  the 
plaintiffs,  as  hereinafter  set  forth, 
for  the  purpose  of  intimidating  and 
coercing  said  wholesale  dealers  and 
their  customers  from  buying  the 
hats  of  the  plaintiffs,  by  creating  in 
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"7.  Any  jxistui  who  shall  lir  injurnl  in  his  l)usini'ss  or 
j)ropt'rty  by  any  otluT  |>rison  or  corporation  by  reason  of 
anything  fi»rbiti(bn  or  (jcclarcd  to  l)t'  unlawful  by  this  act 
may  sue  therefor  in  any  circuit  court  of  the  I'nitiMl  States 
in   the   district   in   which    the   (h-feiidant    resides   or   is    found, 


thoir  niimls  tho  fo.-ir  tluit  tli"  ii<'- 
foiiihint^  woulil  iiivoko  and  |»it  into 
oporation  aj;ainst  thoin  all  Haid  |iow 
erful  moanH,  moiusiircs,  and  nimhin- 
ery,  if  thoy  should  handle  the  hats 
of  the  jilaintiffs. 

"16.  The  defendants,  topether 
with  the  other  persons  unit<>d  with 
them  in  said  combination,  known  as 
the  United  Hatters  of  North  Amer- 
ica, have  l>een  for  many  years,  and 
now  are,  en^;aKe<l  in  a  comliined 
scheme  and  efTort  to  force  all  manu- 
facturers of  fur  hats  in  the  United 
States,  including  the  plaintiffs, 
against  their  will  and  their  previous 
policy  of  carrying  on  their  business, 
to  organize  their  workmen  in  the  de- 
partments (if  making  and  finishing, 
in  each  of  their  factories,  into  an  or 
ganization,  to  be  {>art  and  parcel  of 
the  saifl  combination  known  as  the 
United  Hatters  of  North  America, 
or,  as  the  defendants  and  their  con- 
federates term  it,  to  unionize  their 
shofis,  with  the  intent  thereby  to 
control  the  emjdoyment  of  labor  in 
and  the  ojieratioii  of  said  factories, 
and  to  8ubje<t  the  same  to  the  di 
rcction  ami  control  of  |icr»oiis  other 
than  the  owners  of  the  same,  in  a 
manner  extremely  onerous  and  dis- 
tasteful to  Huch  owners,  and  to  carry 
out  such  scheme,  effort,  and  purpose 
by  restraining  and  destroying  the 
intersUite  trade  and  commen-e  of 
such  manufacturers  l>y  means  of  in- 
timidation of  and  threatii  made  to 
such  manufiuturers  and  their  custo- 
mers in  the  several  states,  of  boy 
cotting     them,     their     product,     and 


their  customers,  using  therefor  all 
the  jiowerful  means  at  their  com- 
mand as  aforesaid,  until  such  time 
as,  from  the  damage  and  loss  of 
business  resulting  therefrom,  the 
said  manufacturers  should  yield  to 
the  said  demand  to  unionize  their 
factories. 

"17.  The  defendants  and  other 
members  of  said  United  Hatters  of 
North  America,  acting  with  them 
and  in  jiiirsuance  of  said  general 
combined  scheme  and  purpose,  and 
in  carrying  the  same  into  effect 
against  said  manufacturers,  includ- 
ing the  plaintiffs,  and  by  use  of  the 
means  above  stated,  and  the  fear 
thereof,  have,  within  a  very  few 
years,  forced  the  following  named 
manufacturers  of  hats  in  the  Ignited 
States  to  yield  to  their  demand,  and 
unionize  their  factories,  tic.:  [Here 
follow  70  names  of  corporations  and 
individuals]  ;  and  until  there  re- 
mained, according  to  the  statements 
of  the  defendants,  only  12  hat  fac- 
tories in  the  Ignited  States  which 
had  not  submitti'd  to  their  said  de 
mands,  and  the  defendants,  in  pur- 
suing their  warfare  against  the 
plaintiffs,  as  hereinafter  set  forth, 
and  in  connection  with  their  said 
acts  ogainst  them,  have  made  public 
announcement  of  that  fact  and  of' 
the  firms  so  coerced  by  them,  in  or- 
der therel)y  to  increa><e  the  effective- 
ness of  their  act-*  in  intimidating 
saiil  wholesale  dealers  and  their  cus- 
tomers in  states  other  than  Con- 
necticut, from  buying  hats  from 
plaintiffs,  as  hereinafter  set  forth. 
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■without  respect  to  llir  ainouiit  in  controversy,  ami  shall  re- 
cover Uireefold  the  daJiiafres  l)y  him  sustained,  and  the  costs 
of  suit,  including  a  reasonable  attorney's  fee." 

In    our   opinion,    (he    combination    described    in    the    declar- 
ation  is   a   combination   "in    restraint    of   trade   or   commerce 


"18.  To  cnrry  out  said  scheme 
and  purposo,  the  dofcndants  have  ap- 
pointed and  oriiplnypd,  and  do  stead- 
ily employ,  certain  spei'ial  aj^eiits  to 
act  in  their  J)ehalf,  witli  ftdl  and  ox- 
press  authority  from  them  and  the 
other  nicml>erH  of  said  combination, 
and  under  explicit  instructions  from 
them,  to  use  every  means  in  tlieir 
power  to  compel  all  such  manufac- 
turers of  hats  to  80  unionize  their 
factories,  and  each  and  all  of  the 
defendants  in  this  suit  did  the  sev- 
eral acts  hereinafter  stated,  either 
by  themselves  or  their  aRents,  by 
them  thereto  fully  authorized. 

"19.  On  or  about  March  1,  1901, 
in  pursuance  of  said  general  scheme 
and  purpose,  the  defendants  and  the 
other  members  of  said  combination, 
the  United  Hatters  of  North  Amer- 
ica, through  their  agents,  the  said 
John  A.  Mofilt,  Martin  Lawlor,  John 
Phillips,  James  P.  Maher,  and 
Charles  J.  Barrett,  who  acted  for 
themselves  and  the  other  defendants, 
demanded  of  the  plaintiffs  that  they 
should  unionize  their  said  factory, 
in  the  making  and  finishing  depart- 
ments, and  also  thereby  acquire  the 
right  to  the  said  Union  label,  sub- 
ject to  the  right  of  the  defendants 
to  recall  the  same  at  pleasure,  in  all 
hats  made  by  them,  and  then  noti- 
fied the  plaintiffs  that,  if  they  failed 
to  yield  to  said  demand,  the  defend- 
ants and  all  the  other  members  of 
the  said  combination  known  as  the 
United  Hatters  of  North  America 
would  resort  to  their  said  usual  and 
well-known  methods  to  compel  them 


so  to  do.  After  several  conferences, 
and  in  April,  1901,  the  plaintiffs  re- 
plied to  the  said  demand  of  the  de- 
feiwlants  as  follows: 

"  'Firmly  believing  that  wo  are 
acting  for  the  liest  interests  of  our 
firm,  for  tlie  best  interests  of  those 
whom  wo  employ,  and  for  the  best 
interests  of  Danbury,  by  operating 
an  independent  or  open  factory,  we 
hereby  notify  you  that  we  decline 
to  have  our  shop  unionized,  and,  if 
attacked,  shall  use  all  lawful  means 
to  protect  our  business  interests.' 

"The  plaintiffs  were  then  em- 
ploying many  union  and  nonunion 
men,  and  their  said  factory  was  run- 
ning smoothly  aad  satisfactory  both 
to  the  plaintiffs  and  their  employees. 
The  defendants,  their  confederates 
and  agents,  deferred  the  execution 
of  their  said  threat  against  the 
plaintiffs  until  the  conclusion  of 
their  attack  made  in  pursuance  of 
the  same  general  scheme  and  purpose 
against  H.  H.  Roelofs  &  Company, 
which  resulted  in  the  surrender  of 
Roelofs  &  Company  on  July  15, 
1902,  except  that  the  defendants, 
their  confederates  and  agents,  in 
November,  1901,  caused  the  said 
American  Federation  of  Labor  to 
declare  a  boycott  against  any  dealer 
or  dealers  who  shouM  handle  the 
products  of  the  plaintiffs. 

"20.  On  or  about  July  25,  1902, 
the  defendants,  individually  and  col- 
lectively, and  as  members  of  said 
combinations  and  associations,  and 
with  other  persons  whose  names  are 
unknown  to  the  plaintiffs,  associated 
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nmonp  tlio  several  states."  in  the  seiisi-  in  which  tliose  words 
are  iis(m1   in  the  act,  ami  the  action  can   he   maintained  aeeortl- 

iiiply. 

And  that  eonelnsion  rests  on  iiiany  jnd^jTuents  of  this  court, 
to  the  elTect   that   the  act   ]>i-ohiltits  any  coinhination  whatever 


witJi  tticin,  ill  j>nrsii.'inc(>  of  the  fffn 
oral  »<'lu'nio  mill  pnrpoxo  nforosnict, 
to  fori'O  fill  miuiiifactiirors  of  fur 
hats,  anil  jiartiiMilarly  the  |il:iintifTa, 
to  80  unionize  their  f:utories.  wan- 
tonly, wront^fiilly.  ni:ili<'ionsly,  nn- 
lawfully,  anfl  in  violation  of  the  pro- 
viaiouH  of  the  'net  of  Concress  ap- 
prove! .July  2,  1S90,'  [20  Sfit.  at  L. 
209,  chap.  CA7,  U.  S.  Conip.  Stat. 
1901.  p.  .12001,  and  entitled  'An 
Act  to  Protect  Trade  and  Tommerce 
Ajriiist  Unlawful  Restraints  and 
Monopolies.'  and  with  intent  to  in- 
jure the  j>roperty  and  business  of 
the  said  plaintifTs  hy  means  of  acts 
done  which  are  forliidilen  and  de- 
clared to  he  unlawful  hy  said  act  of 
Congress,  entered  into  a  combina- 
tion and  cons[iiracy  to  restrain  the 
jdaintifTs  and  their  customers  in 
states  other  than  Connecticut  in 
carrying  on  said  trade  an<l  commerce 
amonc  the  several  states  and  to 
wholly  prevent  them  from  en>,'aninp 
in  and  carrying  on  said  trade  and 
commor<e  between  them,  and  to  pre- 
vent the  plaintiffs  from  selling  their 
hats  to  wholesale  dealers  and  pur- 
chasers in  said  stat<?s  other  than 
Connecticut  and  to  prevent  said  deal 
ers  and  customers  in  said  other 
states  from  buying  the  same,  ami  to 
prevent  the  plaintiffs  from  olitaiiiiiivj 
orders  for  their  hats  from  such  cub- 
tomers,  and  filling  the  same,  and 
shijipinK  said  hats  to  said  customers 
in  said  hUiU'S  as  aforesaid,  and 
thereby  injure  the  plaintiffs  in  their 
proj.crty  and  business,  and  to  render 
unwilable    the    product    and    output 


of  their  said  factory,  so  the  subject 
of  interstate  commerce,  in  whoso- 
e\<»r's  hands  the  same  mijjht  be  or 
come,  through  said  interstate  trade 
and  commerce,  ami  to  employ  ns 
means  to  carry  out  said  combination 
and  conspiracy  and  the  purposes 
thereof,  and  accomjdish  the  same, 
the  following  measures  and  acts, 
vie.: 

"To  cause,  by  means  of  threats 
and  coercion,  and  without  warning 
or  information  to  the  plaintiffs,  the 
concerted  anil  simultaneous  with- 
drawal of  all  the  makers  and  finish- 
ers of  hats  then  working  for  them, 
who  were  not  members  of  their  s:)id 
combination,  the  United  Hatters  of 
North  America,  as  well  as  those  who 
were  such  members,  and  thereby 
cripple  the  operation  of  the  jdain- 
tiffs'  factory,  and  prevent  the  plain- 
tiffs from  filling  a  large  number  of 
orders  then  on  hand,  from  such 
wholesale  dealers  in  states  other 
than  Connecticut,  which  they  had  en- 
gaged to  fill  and  were  then  in  the 
act  of  filling,  as  was  well  known  to 
the  defendants;  in  connection  there- 
with to  declare  a  boycott  against  all 
hats  made  for  sale  and  sold  and  de- 
livered, or  to  be  sold  or  delivered, 
by  the  i)laintiffs  to  said  wholesale 
dealers  in  states  other  than  Con- 
necticut, and  to  actively  boycott  the 
same  .and  tho  business  of  those  who 
should  deal  in  them,  and  thereby 
prevent  the  sale  of  the  s.ame  by  those 
in  whose  hands  they  might  bo  or 
come  through  s.aid  int<'rstat/>  trade 
in    B.'iid    several    states;    to    procure 
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to  seouro  action  which  essentially  ohstnicts  tho  free  flow  of 
commerce  between  the  states,  or  restricts,  in  that  re^'ard,  the 
lilirfly  of  ;i  ti-;i(i(T  lo  en.<,';i^;c  i?i  business. 

The  combination  cliar^'cd   falls  within  the  class  of  restraints 
of    trade    aimed    at    {•ompellin^''    third    parties    and    strangers 


and  fanso  otliors  of  saiil  foriihina 
tions  united  with  them  in  said  Amer- 
ican Federation  of  T/ibor,  in  like 
manner  to  de<lare  a  iioycott  ajjainst 
and  to  actively  boy<'ott  the  same  and 
tho  business  of  such  wholesale  deal- 
ers as  shotild  buy  or  sell  them,  and 
of  those  wlio  shoiiM  purchase  them 
from  such  wholesale  dealers;  to  in 
timidate  such  wholesale  dealers  from 
purchasing  or  dealing  in  the  hats  of 
tho  plaintiff  by  informing  them  that 
tho  American  Federation  of  Labor 
had  declared  a  boycott  against  the 
product  of  the  plaintiffs  and  against 
any  dealer  who  should  handle  it,  and 
that  the  same  was  to  be  actively 
pressed  against  them,  and  by  dis- 
tributing circulars  containing  notices 
that  such  dealers  and  their  customers 
were  to  be  boycotted ;  to  threaten 
with  a  boycott  those  customers  who 
should  buy  any  goods  whatever,  even 
though  union  made,  of  such  boy- 
cotted dealers,  and  at  the  same  time 
to  notify  such  wholesale  dealers  that 
they  were  at  liberty  to  deal  in  the 
hats  of  any  other  nonunion  manu- 
facturer of  similar  quality  to  those 
made  by  the  plaintiffs,  but  must  not 
deal  in  the  hats  made  by  the  plain- 
tiffs under  threats  of  such  boycot- 
ting; to  falsely  represent  to  said 
wholesale  dealers  and  their  custom- 
ers, that  the  plaintiffs  had  discrim- 
inated against  the  union  men  in  their 
employ,  had  thrown  them  out  of  em- 
ployment because  they  refused  to 
give  up  their  union  cards  and  teach 
boys,  who  were  intended  to  take 
theii"  places  after  seven  months'  in- 


struction, and  had  driven  their  em- 
ployees to  extreme  measures  '  by 
their  persistent,  unfair,  and  uh 
American  policy  of  antagonizing 
union  labor,  forcing  wages  to  a 
starvation  scale,  and  given  boys  and 
cheap,  unskilled  foreign  labor  pre- 
ference over  experienceil  and  capable 
(uiion  workmen,'  in  order  to  intimi- 
date said  dealers  from  purchiLsing 
said  hats  by  reason  of  the  jirejuilice 
thereby  created  against  the  plaintiffs 
and  the  hats  made  by  them  among 
those  who  might  otherwise  purchase 
them;  to  use  the  said  union  label  of 
said  the  United  Hatters  of  North 
America  as  an  instrument  to  aid 
them  in  carrying  out  said  conspiracy 
and  combination  against  the  plain- 
tiffs' and  their  customers'  interstate 
trade  aforesaid,  and,  in  connection 
with  the  boycotting  above  men- 
tioned, for  the  purpose  of  describing 
and  identifying  the  hats  of  the 
plaintiffs,  and  singling  them  out  to 
be  so  boycotted;  to  employ  a  large 
number  of  agents  to  visit  said  whole- 
sale dealers  and  their  customers,  at 
their  several  places  of  business,  and 
threaten  them  with  loss  of  business 
if  they  should  buy  or  handle  the 
hats  of  the  plaintiffs,  and  thereby 
jjrevent  them  from  buying  said  hats, 
and,  in  connection  therewith,  t» 
cause  said  dealers  to  be  waited  upon 
by  committees  representing  large 
combinations  of  persons  in  their  sev- 
eral localities  to  make  similar 
threats  to  them ;  to  use  the  daily 
press  in  the  localities  where  such 
wholesale  dealers  reside  and  do  busi- 
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involiinlarily  not  to  j-n^japc  in  the  coursi'  of  trade  except  on 
conditions  thnt  the  combination  imposes;  and  there  is  no 
donht  that  (to  (piote  from  the  well-known  work  of  Chief 
Justice  Kki.e  on  Trade  I'nions)  "at  common  law  every  per- 
son has  individually,  and  the  public  also  has  collectively,  a 


nww,  to  nnnojinco  nnd  ndvortiso  tho 
said  hoyrotts  n>;jiiiist  tho  hat.H  of  the 
plaintiffs  and  Kai<l  wholowalo  doalors, 
and  thereby  make  the  Rame  more  ef- 
fective and  ojipressive,  and  to  use 
tho  colnmna  of  their  said  paper,  tho 
Journal  of  the  ITnited  Hatters  of 
North  America,  for  that  purj)09e, 
and  to  ilescrilie  the  acts  of  their  said 
apents  in  prosecuting  the  same. 

'"Jl.  Afterwards,  to  wit.  on  July 
2rt,  1902,  and  on  divers  days  since 
hitherto,  tho  defendants,  in  pursu- 
ance of  said  combination  and  con- 
spiracy, and  to  carry  the  same  into 
effect,  did  cause  the  concerted  and 
simultaneous  withdrawal,  by  means 
of  threats  and  coercion  made  by 
them,  and  witiiowt  previous  warning 
or  inform.'ition  thereof  to  tho  j)lain- 
tiffs,  of  all  but  10  of  the  nonunion 
makers  and  finishers  of  hats  then 
working  for  them,  as  well  as  all  of 
tiieir  union  makers  and  finishers, 
leaving  large  numbers  of  hats  in  an 
unfinished  and  [perishable  condition, 
with  intent  to  crijiple,  and  did  there- 
by cripple,  tiie  operation  of  the 
plaintiffs'  factory  until  tho  latter 
fiart  of  October,  1902,  and  thereby 
prevented  the  plaintiffs  from  filling 
a  large  number  of  orders  then  on 
hand  from  such  wholesale  dealers  in 
HtatCH  other  than  f'onnecticut,  which 
they  had  engage<l  to  fill,  and  were 
then  in  tiie  act  of  filling,  as  well 
known  to  the  defendants,  and  there 
by  caused  the  loss  to  tJie  plaintiffs 
of  many  orders  from  said  wholesjile 
dealers  in  other  states,  and  greatly 
hindered  and  delayo<l  them  in  filling 


such  orders,  and  falsely  representing 
to  said  wholesale  dealers,  their  ens 
tomers,  and  the  public  generally  in 
states  other  than  Connecticut,  that 
the  plaintiffs  had  discriminated 
against  the  union  men  in  their  em- 
ploy, and  had  discharged  or  thrown 
out  of  employment  their  union  men 
in  August,  1902 ;  that  they  had 
driven  tlieir  employees  to  extreme 
measures  by  their  jiersistent,  unfair, 
and  un-.\merican  policy  of  antag- 
onizing union  labor,  forcing  wages 
down  to  a  starvation  scale,  and  giv- 
ing boys  and  cheap,  unskilled  for- 
eign labor  preference  over  experi- 
enced and  capable  workmen;  that 
skilled  hatters  had  been  discharged 
from  said  factory  for  no  other  cause 
than  their  devotion  and  adlierenco 
to  the  jirinciples  of  organized  labor 
in  refusing  to  give  up  their  union 
cards,  and  to  teach  the  trade  to  boys 
who  were  intended  to  take  the  place 
of  union  workmen  after  seven 
months'  instruction,  and  that,  un- 
aJ)le  to  submit  longer  to  a  system 
of  petty  tyrannies  that  might  bo 
tolerated  in  Siberia,  but  could  not 
be  borne  by  independent  Americans, 
the  workmen  in  the  factory  inau- 
gurated the  strike  to  compel  the 
firm  to  recognize  their  rights,  in  or- 
der to  prejudice,  and  did  thereby 
prejudice,  tho  public  against  the 
plaintiffs  and  their  jiroduct,  and  in 
onlcr  to  intimidate,  and  ilid  thereby 
intimidate,  saiil  wholesale  dealers 
and  their  customers,  in  states  other 
than  Connecticut,  from  purchasing 
hats    from    the   plaintiffs   by    reason 
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right  to  rctiuirc  that  the  course  of  trado  should  he  kopt  free 
from  unreasonahle  obstruction."  Hut  the  objection  here  is 
to  the  jurisdiction,  because,  even  conceding  that  the  declara- 
tion states  a  case  good  at  common  law,  it  is  contended  that 
it  does  not  state  one  within  the  statute.     Thus,  it  is  said  that 


of  the  fo.nr  of  the  prpjudico  crontoil 
Bjjninst  said  hats;  and,  in  connection 
therewith,  declared  a  boycott 
against  all  hats  made  for  and  so  sold 
and  delivered,  and  to  be  so  sold  and 
delivered  to  said  wholes;ile  dealers, 
in  states  other  than  Connecticut,  and 
actively  boyi'ottod  the  same  and  the 
business  of  those  who  dealt  in  them 
in  such  otlier  states,  and  thereby  re- 
strained and  prevented  the  purchase 
of  tiie  same  from  the  plaintiffs,  and 
the  sale  of  the  same  by  those  in 
whose  hands  they  were,  or  mipht 
thereafter  be,  in  the  course  of  such 
interstate  trade,  and  caused  and 
procured  others  of  said  comliinations 
united  with  them  in  the  .^aid  Ameri- 
can Federation  of  Labor  to  declare 
a  boycott  against  the  plaintiffs,  their 
product,  and  against  the  business  of 
such  wholesale  dealers  in  states  other 
than  Connecticut,  as  should  buy  or 
sell  them,  and  of  those  who  should 
purchase  from  such  wholesale  dealers 
any  goods  whatever,  and  further  in- 
timidated said  wholesale  dealers 
from  purchasing  or  dealing  in  hats 
made  by  the  plaintiffs,  as  aforesaid, 
by  informing  them  that  the  Ameri- 
can Federation  of  Labor  had  de 
clared  a  boycott  against  the  hats  of 
the  plaintiffs  and  against  any  dealer 
who  should  handle  them,  and  that 
said  boycott  was  to  be  actively 
pressed  against  them,  and  by  send- 
ing agents  and  committees  from  va- 
rious of  said  labor  organizations,  to 
threaten  said  wholesale  dealers  and 
tlieir  customers  with  a  boycott  from 
them  if  they  purchased  or  handled 
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the  goods  of  plaintiffs,  and  by  dis- 
tributing in  flan  Francisco,  Califor- 
nia, and  other  places,  circulars  con- 
taining notices  that  such  dealers  and 
their  customers  were  to  be  boycotted, 
and  threatened  with  a  boycott,  and 
did  actively  boycott  the  customers 
who  did  or  should  buy  any  goods 
whatever,  even  though  union-made, 
of  such  wholesale  dealers  so  boy- 
cotted, and  used  the  daily  press  to 
advertise  and  announce  said  boycott 
and  the  measures  taken  in  pursu- 
ance thereof  by  said  labor  organiza- 
tions, particularly  the  San  Francisco 
Bulletin,  in  its  issues  of  July  2  and 
July  4,  1903,  and  a  daily  i)aper  pub- 
lished in  Richmond,  Virginia,  on 
December  10,  1902,  and  notified  such 
wholesale  dealers  in  sfcites  other  than 
Connecticut,  that  they  were  at  lib- 
erty to  deal  in  the  hats  of  any  other 
nonunion  hat  manufacturer  of  sim- 
ilar quality  to  those  of  the  plaintiffs, 
but  they  must  not  deal  in  hats  made 
by  the  plaintiffs,  under  threats  of 
being  boycotted  for  so  doing,  and 
used  the  said  union  label  of  the 
United  Hatters  of  Xorth  America 
as  an  instrument  to  aid  them  in  car- 
rying out  said  combination  and  con- 
spiracy against  the  plaintiffs'  and 
their  customers '  interstate  trade,  as 
aforesaid,  and,  in  connection  with 
such  boycotting,  by  using  the  same 
and  its  absence  from  the  hats  of  the 
plaintiffs,  as  an  insignia  or  device 
to  indicate  to  the  purchaser  that  the 
hats  of  the  plaintiffs  were  to  be  boy- 
cotted, and  to  point  them  out  for 
that  purpose,  and  employed  a  large 
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tlu'  restraint  allowed  would  opf-rato  to  entirely  destroy  plaiu- 
tifTs'  business  and  thereby  inelude  intrastate  trade  as  well; 
that  pliysical  obstruction  is  not  allfK'til  as  eontemplated ;  and 
that  dffcndants  arc  not  themselves  en},'a<re(l  in  interstate 
trade. 


number  of  agents  to  visit  K\'u^  wlmlo 
8nlo  denlpFH  and  thoir  PUHtomorH  at 
their  Bcvernl  pinces  of  hiiHino.ss  in 
each  of  Baitl  states,  pnrtit'iilnrly 
rhilailolpliia  and  other  places  in  the 
state  of  Tennsylvania,  in  Baltimore, 
in  the  st-'ite  of  Maryland,  in  Rich- 
mond and  other  places  in  the  state 
of  Virginia,  ami  in  San  Francisco 
and  other  places  in  the  state  of  Cali- 
fornia, to  intimidate  and  threaten 
them,  if  they  should  contintie  to  deal 
in  or  handle  the  hats  of  the  plain- 
tiffs, and,  among  many  other  in- 
stinces  of  like  kind,  the  said  Wil- 
liam C.  Ilcnnelly  and  Daniel  P.  Kel- 
ly, in  liehalf  of  all  said  defendants, 
and  acting  for  them,  demiimlod  the 
firm  of  Triest  &  Company,  wholesale 
dealers  in  hats,  doing  business  in 
said  San  Francisco,  that  they  should 
agree  not  to  buy  or  deal  in  the  hata 
made  by  the  plaintiffs,  under  threats 
made  by  them  to  said  firm  of  boy- 
cotting their  business  and  that  of 
their  customers,  and,  upon  their  re- 
fusing to  comply  with  such  demand 
and  yield  to  such  threats,  the  de- 
fendants, by  their  said  agents, 
caused  announcement  to  be  made  in 
the  newspapers  of  said  city  that  said 
Triest  &  Company  were  to  bo  boy- 
cotted therefor,  and  that  the  labor 
council  of  San  Francisco  would  bo 
addressed  by  them  for  that  jiurposo, 
and  that  they  had  procured  a  l)oy- 
cott  to  be  declared  by  said  labor 
council,  and  thereupon  the  defend 
anb*,  through  their  wiid  agents,  Hen- 
nelly  and  Kelly,  printed,  publisheil, 
isflucd,  and  distributed   to  the  retail 


dealers  in  hats,  in  several  stat«B  up- 
on tho  Pacific  coast,  the  following 
circular,  to  wit: 

"Pan  Francisco  Labor  Council, 
Afliliated  with  the  American  Feder- 
ation of  Labor, 
Secretary's  Ollice,  t>27  Market  Street, 

Rooms,    405,    40n,    407    Kmma 

Spreckel's  Building. 

Meets  every  Friday,  at  1159  Mission 

St 

"Telephone,  South,  447. 

".Address  all  communications  to 
927  Market  Street 

"San  Francisco,  July  3,  1903. 
' '  To  whom  it  may  concern  : 

"At  a  special  meeting  of  the  San 
Francisco  Labor  Council  hold  on  tho 
above  date,  the  hat  jobbing  concern 
known  as  Triest  &  Company,  116 
Sansomo  street,  San  Francisco,  was 
declared  unfair  for  persistently  pa- 
tronizing the  unfair  hat  manufactur- 
ing concern  of  D.  B.  Loewe  &  Com- 
pany, Danbury,  Connecticut,  where 
tho  union  hatters  have  been  on 
strike,  for  union  conditions,  sinco 
August  20,  1902.  Triest  &  Company 
will  bo  retained  on  the  unfair  list  as 
long  as  they  hamllc  the  product  of 
this  unfair  hat  manufacturing  con- 
cern. Union  men  do  not  usually  pa- 
tronize retail  stores  who  buy  from 
unfair  jobbing  hou.ses  or  manufac- 
turers. Under  theso  circumstances, 
all  friends  of  organized  labor,  and 
those  desiring  tho  patronage  of  or- 
ganizcil  workers,  will  not  buy  goods 
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\Vc  tliiuk  none  oi'  these  objections  arc  tenable,  and  that 
they  are  disposed  of  by  previous  decisions  of  this  court. 

United  States  v.  Trans-Missouri  Fi-iif^ht  Asso.  1G6  U.  S, 
290,  41  L.  od.  1007;  United  States  v.  Joint  Traffic  Asso.  171 
U.  S.  505,  43  L.  ed.  250 ;  and  Northern  Securities  Co.  v.  United 


from    Trioat  &   Company,    IIG   San- 
Rome  street.  Ran  Franrisro. 
' '  Yours  respectfully, 

"G.  B.  Renham, 
"Presitlcnt,  S.  F.  Labor  Council. 
"T.  E.  Zant, 

"Secretary  S.  F.   Labor  Coun- 
cil,    ft.  s.] 
"W.  C.  Ilenuelly, 
"D.  F.  Kelley, 
"Representing   United    Hattere 
of  North  America. ' ' 

"Also  the  following,  to  wit: 

"San  Francisco  Labor  Council, 
Affiliated  with  American  Federation 

of  Labor, 

Secretary's  Office,  927  Market  Street, 

Rooms  405,  406,  407  Emma 

Spreckel's  Building. 

Meets  every  Friday,  at  1159  Mission 

St. 

"Telephone,  South,  447. 

"Address  all  communications  to 
927   Market  Street. 

' '  San  Francisco,  July  14,  1903. 
' '  Messrs.  . 

' '  Gentlemen : — 

"We  beg  leave  to  call  your  atten- 
tion to  the  following  product.'?  which 
are  on  the  unfair  list  of  the  Ameri- 
can Federation  of  Labor. 

' '  We  do  this  in  order  that  you  re- 
frain from  handling  these  goods,  a.s 
the  patronage  of  the  firms  named 
below  is  taken  by  the  organized 
workers  as  an  evidence  of  a  desire 
to  patronize  those  who  are  opposed 
to  the  interests  of  organized  labor. 
The    declaration    of    unfairness    re- 


garding tlio  firms  mentioned  is  fully 
eanctinnod  and  will  bo  aupfiorted  to 
tho  fullest  degreo  by  the  San  Fran- 
cisco Labor  Council. 

' '  Trusting  that  you  will  be  able  to 
avoid  tho  handling  of  these  goods 
in  the  future,  we  are, 

' '  Yours  respectfully, 

"G.  B.  Benham, 

' '  President. 

"T.  E.  Zant,  Secretary,   [l.  s.] 
"Unfair  List. 

"Loewo  &  Company,  Danbury, 
Connecticut,  and  Triest  &  Company, 
116  Sansome  street,  San  Francisco, 
hat    manufacturers. 

' '  Cluett,  Peabody,  &  Company, 
shirts  and  collars,  Troy,  New  York, 
and  562  Mission  street,  San  Fran- 
cisco, California. 

"United  Shirt  &  Collar  Company, 
Troy,  New  York,  and  25  Sansome 
street,   San   Francisco,  California. 

' '  Van  Zandt,  Jacobs,  &  Company, 
Troy,  New  York;  Greenbaum,  Weil, 
&  Michaels,  selling  agents,  27  San- 
some street,  San  Francisco,  Califor- 
nia." 

"and  caused  said  circulars  to  be 
mailed  to  and  personally  delivered  to 
the  retail  dealers  in  hats,  and  the 
other  customers  of  said  Triest  & 
Company,  upon  the  Pacific  coast, 
and  to  many  others,  thereby  causing 
the  loss  of  many  orders  and  cus- 
tomers to  said  Triest  &  Company 
and  to  the  plaintiffs,  for  the  pur- 
pose of  intimidating  and  coercing 
said  Triest  &  Company  not  to  deal 
with     the     plaintiffs,     and     thereby 
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States,  193  U.  S.  VM,  JS  L.  ,,1.  (iT'.t.  hold,  in  rfrcct,  that  tlie 
anti-trust  law  has  a  hroailcr  apj)lication  than  the  prohihition 
of  restraints  of  trade  unlawful  at  common  law.  Thus,  in  the 
Trans-Missouri  Case  it  was  said  that,  "assuming  that  agree- 
ments of  this  nature  are  not  void  at  common  law,  and  that 
the  various  cases  cited  by  the  learned  courts  below  show  it, 
the  answer  to  the  statement  of  their  validity  now  is  to  be 
found  in  the  terms  of  the  statute  under  consideration;"  and, 
in  the  Northern  Securities  Case,  that  the  act  declares  "illegal 
every  contract,  combination,  or  conspiracy,  in  whatever  form, 
of  whatever  nature,  and  whoever  may  be  parties  to  it,  which 
directly  or  necessarily  operates  in  restraint  of  trade  or  com- 
merce among  the  several  states." 

We  do  not  pause  to  comment  on  cases  such  as  United  States 
V.  E.  C.  Knight  Co.  156  U.  S.  1,  39  L.  ed.  325;  Hopkins  v. 
United  States,  171  U.  S.  578,  43  L.  ed.  290;  and  Anderson  v. 
United  States,  171  U.  S.  604,  43  L.  ed.  300,  in  which  the  undis- 
puted facts  showed  that  the  purpose  of  the  agreement  was 
not  to  obstruct  or  restrain  interstate  commerce.  The  object 
and  intention  of  the  combination  determined  its  legality. 

In  Swift  &  Co.  V.  United  States.  19G  U.  S.  395,  49  L.  ed.  523, 
a  bill  was  brought  against  a  number  of  corporations,  firms, 
and  individuals  of  different  states,  alleging  that  they  were 
engaged  in  interstate  commerce  in  the  purchase,  sale,  trans- 
portation, and  delivery,  and  subsequent  resale  at  the  point 
of  delivery,  of  meats;  and  that  they  combined  to  refrain  from 
bidding  against  each  other  in  the  purchase  of  cattle;  to  main- 
tain a  uniform  price  at  which  the  meat  .should  be  sold;    and 

cause  tho  loss  of  many  orders  and  rosiiltinR  therefrom,  nml  the  plain- 
customers  to  said  Triest  &  Company  tiffs  have  been  injured  in  their  busi- 
and  to  the  jdaintifffl.  ness  and  j.roperty  by  reason  of  said 
"22.  Hy  means  of  each  and  all  of  combination  and  conspiracy,  and  the 
said  acts  done  by  tho  defendants  in  acts  of  the  defendants  done  in  pur- 
pursuance  of  said  condiination  and  suaiice  thereof,  and  to  carry  tho 
conspiracy,  they  have  Rroatly  re  same  into  effect,  which  are  declared 
strained,  diminished,  and,  in  many  to  be  unlawful  by  said  act  of  Con- 
jdaces,  destroyed  the  trade  and  com-  jjress,  to  the  amount  of  eijihty  thou- 
merce  of  the  plaintiffs  with  said  sand  (tSO.OdO)  dollars,  to  recover 
wholesale  flealers,  in  said  states  oth-  thre.'fold  which  damages,  under  sec- 
er  than  Connecticut,  by  the  loss  of  tion  7  of  ^*aid  act,  this  suit  is 
many  orders  and  cuBtomcra  directly  brought.'' 
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to  maintain  uniform  chargt-s  in  delivering  meats  tlius  sold 
through  the  channels  of  interstate  trade  to  the  various  dealers 
and  consumers  in  other  states.  And  that  Dins  they  artificially 
restrained  commerce  in  fresh  meats  from  the  |)ureliase  and 
shipment  of  live  stock  from  the  plains  to  tlie  final  distribu- 
tion of  tile  meats  to  the  consumers  in  the  markets  of  the 
country. 
Mr.  Justice  Holmes,  speaking  for  the  court,  said: 
"Commerce  among  the  states  is  not  a  technical  legal  con- 
ception, but  a  practical  one,  drawn  from  the  course  of  busi- 
ness. "When  cattle  are  sent  for  sale  from  a  place  in  one  state, 
with  the  expectation  that  they  will  end  their  transit  after 
purchase  in  another,  and  when,  in  effect,  they  do  so,  with 
only  the  interruption  necessary  to  find  a  purchaser  at  the 
stock  yards,  and  when  this  is  a  typical,  constantly  recurring 
course,  the  current  thus  existing  is  a  current  of  commerce 
among  the  states,  and  the  purchase  of  the  cattle  is  a  part  and 
incident  of  such  commerce. 

''The  general  objection  is  urged  that  the  bill  does  not  set 
forth  sufficient  definite  or  specific  facts.  This  objection  is 
serious,  but  it  seems  to  us  inherent  in  the  nature  of  the  case. 
The  scheme  alleged  is  so  vast  that  it  presents  a  new  problem 
in  pleading.  If,  as  we  must  assume,  the  scheme  is  entertained, 
it  is,  of  course,  contrary  to  the  very  words  of  the  statute. 
Its  size  makes  the  violation  of  the  law  more  conspicuous,  and 
yet  the  same  thing  makes  it  impossible  to  fasten  the  principal 
fact  to  a  certain  time  and  place.  The  elements,  too,  are  so 
numerous  and  shifting,  even  the  constituent  parts  alleged 
are,  and  from  their  nature  must  be,  so  extensive  in  time  and 
space,  that  something  of  the  same  impossibility  applies  to 
them. 

"The  scheme  as  a  whole  seems  to  us  to  be  within  reach  of 
the  law.  The  constituent  elements,  as  we  have  stated  them, 
are  enough  to  give  to  the  scheme  a  body,  and,  for  all  that  we 
can  say,  to  accomplish  it.  Moreover,  whatever  we  ma\'  think 
of  them  separately,  when  we  take  them  up  as  distinct  charges, 
they  are  alleged  sufficiently  as  elements  of  a  scheme.  It  is 
suggested  that  the  several  acts  charged  are  lawful  and  that 
intent  can  make  no  difference.    But  they  are  bound  together 
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as  till'  parts  of  a  siiij;Io  plan.  Tin-  plan  may  iiiaUc  the  parts 
uiilawrul." 

Ami  tlu'  same  priiiciplf  was  cxiirtsscd  in  Aikciis  v.  Wis- 
consin, IJC)  r.  S.  i:t},  i:i  L.  (mI.  ir)4,  involving'  a  stututr  of 
Wisconsin  proliibitin^'  comhiiiations  "I'tu-  tin-  pnrpose  of  wil- 
fully or  lualiriously  injuring  another  in  his  reputation,  trade, 
business,  or  profession,  hy  any  means  wliatever, "  etc.,  in 
which  Mr.  .lustiee  IIolmks  said: 

"The  statuti'  is  directed  against  a  series  of  acts,  and  acts 
of  several,  the  acts  of  combining,  with  inti-nt  to  do  other  acts. 
'The  very  plot  is  an  act  in  it.self. '  .Miileahy  v.  Queen,  L.  K. 
A  11.  L.  ;}()(),  '.U7.  Hut  an  act,  which,  in  itself,  is  merely  a 
voluntary  nniscular  contraction,  derives  all  its  character  from 
the  consequences  which  will  follow  it  under  the  circumstances 
in  which  it  was  done.  When  the  acts  consist  of  making  a 
cond)ination  calculated  to  cause  temporal  damage,  the  power 
to  j)uiiish  such  acts,  when  done  maliciously,  cannot  be  denied 
because  they  are  to  be  followed  and  worked  out  by  conduct 
which  might  have  been  lawful  if  not  preceded  by  the  acts. 
No  conduct  has  such  an  absolute  privilege  as  to  justify  all 
possible  schemes  of  which  it  nuiy  be  a  part.  The  most  inno- 
cent and  constitutionally  protected  of  acts  or  omissions  may 
be  made  a  step  in  a  criminal  plot,  and,  if  it  is  a  step  in  a 
l)lot,  neither  its  innocence  nor  the  Constitution  is  sufficient 
to  j)revent  the  punishment  of  the  plot  by  law." 

In  Addyston  Pipe  &  Steel  Co.  v.  United  States,  175  U.  S. 
211,  44  L.  ed,  I'M),  the  petition  alleged  that  the  defendants 
were  practically  the  only  manufacturers  of  cast  iron  within 
thirty-six  states  and  territories,  that  they  had  entered  into  a 
combination  by  which  they  agreed  not  to  compete  with  each 
other  in  the  sale  of  pipe,  and  the  territory  through  which 
the  constituent  comjjanics  could  nuike  sales  was  allotted  be- 
tween them.  This  court  held  that  the  agreement,  which,  prior 
to  any  act  of  transj)ortation,  limited  the  prices  at  which  the 
pipe  could  be  sold  after  transportation,  was  within  the  law. 
.Mr.  .Justice  I'kckh.v.m,  delivering  the  opinion,  said:  "And 
when  Congress  has  enacted  a  statute  such  as  the  one  in  (jues- 
tion,  any  agreement  or  cond)ination  which  direetly  operates 
not  alone  upon  the  manufacture,  Imt  upon  the  sale,  trans- 
j)orlation,   and   delivery   of  an    juMiih-   of   inti-rstate   commerce, 
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by  preventing  or  restricting  its  sale,  etc,   llicnby   regulates 
interstate  eomnicrce," 

In  W.  W.  Montague  &  Co.  v.  I.o\vry,  193  U.  S.  38,  48  L.  vd. 
608,  which  was  an  action  brought  by  a  private  citizen  under 
§7  against  a  combination  engaged  in  tin;  manufacture  of 
tiles,  defendants  were  wholesale  dealers  in  tiles  in  California, 
and  combined  witii  manufacturers  in  other  state  to  restrain 
the  interstate  traffic  in  tiles  by  refusing  to  sell  any  tiles  to 
any  wholesale  dealer  in  California  who  was  not  a  member 
of  the  association,  except  at  a  prohibitive  rate.  The  ease  was 
a  commercial  boycott  against  such  dealers  in  California  as 
would  not  or  could  not  obtain  membership  in  the  association. 
The  restraint  did  not  consist  in  a  physical  obstruction  of  inter- 
state commerce,  but  in  the  fact  that  the  plaintiff  and  other 
independent  dealers  could  not  purchase  their  tiles  from  manu- 
facturers in  other  states  because  such  manufacturers  had 
combined  to  boycott  them.  This  court  held  that  this  obstruc- 
tion to  the  purchase  of  tiles,  a  fact  antecedent  to  physical 
transportation,  was  within  the  prohibition  of  the  act.  Mr. 
Justice  Peckham,  speaking  for  the  court,  said,  concerning  the 
agreement,  that  it  "restrained  trade,  for  it  narrowed  the 
market  for  the  sale  of  tiles  in  California  from  the  manufac- 
turers and  dealers  therein  in  other  states,  so  that  they  could 
only  be  sold  to  the  members  of  the  association,  and  it  enhanced 
prices  to  the  nonmember." 

The  averments  here  are  that  there  was  an  existing  inter- 
state traffic  between  plaintiffs  and  citizens  of  other  states, 
and  that,  for  the  direct  purpose  of  destroying  such  inter- 
state traffic,  defendants  combined  not  merely  to  prevent 
plaintiff's  from  manufacturing  articles  then  and  there  intended 
for  transportation  beyond  the  state,  but  also  to  prevent  the 
vendees  from  reselling  the  hats  which  they  had  imported  from 
Connecticut,  or  from  further  negotiating  with  plaintiffs  for 
the  purchase  and  intertransportatiou  of  such  hats  from  Con- 
necticut to  the  various  places  of  destination.  So  that,  although 
some  of  the  means  whereby  the  interstate  traffic  was  to  be 
destroyed  were  acts  within  a  state,  and  some  of  them  were, 
in  themselves,  as  a  part  of  their  obvious  purpose  and  effect, 
beyond  the  scope  of  Federal  authority,  still,  as  we  have  seen, 
the  acts  must  be  considered  as  a  whole,  and  the  plan  is  open 
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to  coiulemnation.  notwiflisfaiidiii^'-  a  noplipil)lt'  amount  of 
intrastati'  l>usim\ss  inifjlif  be  afLftrd  in  rarryiiif^  it  out.  If 
tlu'  purposes  of  tlio  coinhiiiation  wfn'.  as  allcfjcil,  to  prevent 
any  intorstatf  transportation  at  all,  the  fai-t  tliat  the  means 
oj)erated  at  one  (MkI  Ix-fore  physical  transportation  com- 
menced, and,  at  the  other  end,  alter  the  jihysieal  transporta- 
tion ended,  was  immaterial. 

Xor  ean  the  aet  in  (piestion  Ite  lirld  iiiai)i)licalile  because 
defendants  were  not  themselves  engaged  in  interstate  com- 
merce. The  aet  made  no  distinction  between  classes.  It  pro- 
vided that  "every"  contract,  combination,  or  conspiracy  in 
restraint  of  trade  was  ille;,'al.  The  records  of  Congress  show 
that  .several  efl'orts  were  nuide  to  exempt,  by  b'gislation, 
organizations  of  farmers  and  laborei-s  from  tlie  operation  of 
the  act.  and  that  all  these  efforts  failed,  so  that  the  act  re- 
maineil  as  we  have  it  before  us. 

In  an  early  case  (United  States  v.  Workiiigmcn's  Amalga- 
mated Council,  26  L.R.A.  158,  4  Inters.  Com.  Rep.  831),  the 
United  States  filed  a  bill  under  the  Slierman  act  in  the  circuit 
court  for  the  eastern  tlistrict  of  Louisiana,  averring  the  exist- 
ence of  "a  gigantic  and  widespread  combination  of  the  mem- 
bers of  a  multitude  of  separate  organizations  for  the  pur- 
pose of  restraining  the  commerce  among  the  several  states 
and  with  foreign  countries,"  and  it  was  contended  that  the 
statute  tlid  not  refer  to  com])inations  of  laborers.  But  the 
court,  granting  the  injunction,  said: 

"I  think  the  congressional  debates  show  that  the  statute 
had  its  origin  in  the  evils  of  massed  capital ;  but,  when  the 
Congress  came  to  formulating  the  prohibition,  which  is  the 
yardstick  for  measuring  the  complainant's  right  to  the  injunc- 
tion, it  expressed  it  in  these  words:  '  Kvery  contract  or 
combination  in  the  form  of  trust,  or  otherwise  in  restraint 
of  trade  or  commerce  among  the  several  states  or  with  foreign 
nations,  is  hereby  declared  to  be  illegal.'  The  subject  had  so 
broadened  in  the  minds  of  the  legislators  that  the  source  of 
the  evil  was  not  regarded  as  material,  and  the  evil  in  its 
entirety  is  dealt  with.  They  made  the  interdiction  include 
combinations  of  labor  as  well  as  of  capital;  in  fact,  all  com- 
binations in  restraint  of  commerce,  without  reference  to  the 
character  of  the  jjcrsons  who  entered   into  them.     It   is  true 
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this  statute  has  not  been  much  expounded  by  judges,  but, 
as  it  seems  to  me,  its  meaning,  as  far  as  relates  to  tlic  sort  of 
combinations  to  which  it  is  to  apjjly,  is  manifest,  and  that  it 
includes  combinations  which  are  composed  of  laborers  acting 
in  the  interest  of  laborers. 

"It  is  the  successful  effort  of  the  combination  of  the  defend- 
ants to  intimidate  and  overawe  others  who  were  at  work  in 
conducting  or  carrying  on  the  commerce  of  the  country,  in 
which  the  court  finds  their  error  and  their  violation  of  the 
statute.  One  of  the  intended  results  of  their  combined  action 
was  the  forced  stagnation  of  all  the  commerce  which  flowed 
through  New  Orleans.  This  intent  and  combined  action  are 
none  the  less  unlawful  because  they  included  in  their  scope 
the  paralysis  of  all  other  business  within  the  city  as  well." 

The  case  was  afTirmed  on  appeal  by  the  circuit  court  of 
appeals  for  the  fifth  circuit.      6  C.  C.  A.  258,  13  U.  S.  App.  426. 

Subsequently  came  the  litigation  over  the  Pullman  strike 
and  the  decisions  Re  Debs,  5  Inters.  Com.  Rep.  163,  158  U.  S. 
564,  39  L.  ed.  1092.  The  bill  in  that  case  was  filed  by  the  United 
States  against  the  officers  of  the  American  Railway  Union, 
which  alleged  that  a  labor  dispute  existed  between  the  Pull- 
man Palace  Car  Company  and  its  employees;  that  thereafter 
the  four  officers  of  the  railway  union  combined  together  and 
with  others  to  compel  an  adjustment  of  such  dispute  by  creat- 
ing a  boycott  against  the  cars  of  the  car  company ;  that,  to 
make  such  boycott  effective,  they  had  already  prevented  cer- 
tain of  the  railroads  running  out  of  Chicago  from  operating 
their  trains;  that  they  asserted  that  they  could  and  would  tie 
up,  paralyze,  and  break  down  any  and  every  railroad  which 
did  not  accede  to  their  demands,  and  that  the  purpose  and 
intention  of  the  combination  was  "to  secure  unto  themselves 
the  entire  control  of  the  interstate,  industrial,  and  commercial 
business  in  which  the  population  of  the  city  of  Chicago  and 
of  the  other  communities  along  the  lines  of  road  of  said  rail- 
ways are  engaged  with  each  other,  and  to  restrain  any  and 
all  other  persons  from  any  independent  control  or  manage- 
ment of  such  interstate,  industrial,  or  commercial  enterprises, 
save  according  to  the  will  and  with  the  consent  of  the  de- 
fendants." 
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TIk'  I'irc-uit  rourt  proi't'odoil  principally  upon  tlu'  .SluTinun 
auti-tnist  law,  ami  (grunted  an  iiijuiu'tioii.  In  this  court  the 
rase  was  rested  nj)()M  the  broader  f^round  that  the  Federal 
government  had  full  power  over  interstate  eoinnierce  and 
over  tlie  transmission  of  the  mails,  and,  in  tlie  exercise  of 
those  powi'rs,  eould  remove  everything  put  upon  highways, 
natural  or  artificial,  to  obstruct  the  passage  of  interstate  com- 
merce, or  the  carrying  of  the  mails.  Hut,  in  reference  to  the 
anti-trust  act,  the  court  expressly  stated: 

"We  enter  into  no  examination  of  the  act  of  July  2,  1890, 
chap.  647,  2G  Stat,  at  L.  20!),  V.  S.  Corap.  Stat.  1901,  p.  :r200, 
upon  which  the  circuit  court  relied  mainly  to  sustain  its  juris- 
diction. Jt  must  not  be  understood  from  this  that  we  dissent 
from  the  conclusions  of  that  court  in  reference  to  the  scope 
of  the  act,  but  simj)ly  that  we  prefer  to  rest  our  judgment  on 
the  broader  ground  wiiich  has  been  discussed  in  this  opinion, 
believing  it  of  importance  that  the  principles  underlying  it 
should  be  fully  stated  and  affirmed." 

And,  in  the  opinion,  Mr.  Justice  Brewer,  among  other 
things,  said  (p.  581)  : 

"It  is  curious  to  note  the  fact  that  in  a  large  proportion  of 
the  eases  in  respect  to  interstate  commerce  brought  to  this 
court  the  (|uestion  presented  was  of  the  validity  of  state  legis- 
lation in  its  bearings  uj)ou  interstate  commerce,  and  the  uni- 
form course  of  decision  has  been  to  declare  that  it  is  not 
within  the  competency  of  a  state  to  legislate  in  such  a  manner 
as  to  obstruct  interstate  commerce.  If  a  state,  with  its  recog- 
nized powers  of  sovereignty,  is  impotent  to  obstruct  interstate 
commerce,  can  it  be  that  any  mere  voluntary  association  of 
individuals  within  the  limits  of  that  state  has  a  power  which 
the  state  itself  does  not  possess?" 

The  question  answers  itself;  and.  in  the  light  of  the  author- 
ities, the  only  incpjiry  is  as  to  the  sutlicieney  of  the  averments 
of  fact.  We  have  given  the  declaration  in  full  in  the  margin, 
and  it  a[)i)ears  therefrom  that  it  is  charged  that  defendants 
formed  a  combination  to  directly  restrain  plaintiffs'  trade; 
that  the  trade  to  be  restraiiu'd  was  interstate;  that  certain 
means  In  attain  such  restraint  were  contrived  to  be  used  and 
em|)loyed   to  that    end;    that    those   means  were   so   used   and 
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omployod  by  (lorcridants,  and  lliat  tlin-chy  tlicy  injured  j)laiM- 
tiffs'  property  and  business. 

At  the  risk  of  tediousness,  we  repeat  tlial  flw  complaint 
averred  that  plaintifTs  were  manufacturers  of  hats  in  Dan- 
bury,  Connectieut,  luiving  a  factory  there,  and  were  then  and 
there  engaged  in  an  interstate  trade  in  some  twenty  states 
other  than  the  state  of  Coiinectieut;  that  tiiey  were  prac- 
tically dependent  ui)on  such  interstate  trade  to  consume  the 
product  of  their  factory,  only  a  small  percentage  of  their 
entire  output  being  consumed  in  the  state  of  Connecticut; 
that,  at  the  time  the  alleged  combination  was  formed,  they 
were  in  the  process  of  manufacturing  a  large  number  of  hats 
for  the  purpose  of  fulfilling  engagements  then  actually  made 
with  consignees  and  wholesale  dealers  in  states  other  than 
Connecticut,  and  that,  if  prevented  from  carrying  on  the  work 
of  manufacturing  these  hats,  they  would  be  unable  to  com- 
plete their  engagements. 

That  defendants  were  members  of  a  vast  combination  called 
The  United  Hatters  of  North  America,  comprising  about  9,000 
members,  and  including  a  large  number  of  subordinate  unions, 
and  that  they  were  combined  with  some  1,400,000  others  into 
another  association  known  as  The  American  Federation  of 
Labor,  of  which  they  were  members,  whose  members  resided 
in  all  the  places  in  the  several  states  where  the  wholesale 
dealers  in  hats  and  their  customers  resided  and  did  business ; 
that  defendants  were  "engaged  in  a  combined  scheme  and 
effort  to  force  all  manufacturers  of  fur  hats  in  the  United 
States,  including  the  plaintiffs,  against  their  will  and  their 
previous  policy  of  carrying  on  their  business,  to  organize  their 
workmen  in  the  departments  of  making  and  finishing,  in  each 
of  their  factories,  into  an  organization,  to  be  part  and  parcel 
of  the  said  combination  known  as  the  United  Hatters  of  North 
America,  or,  as  the  defendants  and  their  confederates  term 
it,  to  unionize  their  shops,  with  the  intent  thereby  to  control 
the  employment  of  labor  in  and  the  operation  of  said  fac- 
tories, and  to  subject  the  same  to  the  direction  and  control  of 
persons  other  than  the  owners  of  the  same,  in  a  manner  ex- 
tremely onerous  and  distasteful  to  such  owners,  and  to  carry 
out  such  scheme,  effort,  and  purpose  by  restraining  and  de- 
stroying the  interstate  trade  and  commerce  of  such  manufac- 
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turtTS,  by  iiu-aiis  of  iiitimitlatioii  i)f  and  tlinats  nuuU'  to  sui'h 
niJumfncturiTs  and  tlicir  i-ustonu'i-s  in  tin-  several  states,  of 
boyeotting  tliem,  their  product,  and  tlitir  eiistomers,  using 
therefor  all  the  powerful  means  at  their  eonunand  as  afore- 
said, until  sueh  time  as,  from  the  damage  ami  loss  of  business 
resulting  therefrom,  the  said  manufacturers  should  yield  to 
the  said  demand  to  unionize  their  faetorii-s." 

That  the  eonsjjiraey  or  combination  was  so  far  progressed 
that  out  of  eighty-two  manufacturers  of  this  country  engaged 
in  the  production  of  fur  hats,  seventy  had  accepted  the  terms 
and  acceded  to  the  denumd  that  the  shop  should  be  conducted 
in  accordance,  so  far  as  conditions  of  employment  were  con- 
cerned, with  the  will  of  the  American  Federation  of  Labor; 
that  the  local  union  demanded  of  plaintilTs  that  they  should 
unionize  their  shop  under  peril  of  being  boycotted  by  this 
combination,  which  demand  plaintilTs  declined  to  comply 
with;  that  thereupon  the  American  Federation  of  Labor,  act- 
ing through  its  ollicial  organ  and  through  its  organizers, 
declared  a  boycott. 

The  complaint  then  thus  continued: 

"20.  On  or  about  July  25,  1002,  the  defendants  individually 
and  collectively,  and  as  members  of  said  combinations  and 
associations,  and  with  other  persons  whose  names  are 
unknown  to  the  plaint  ill's,  associated  with  them,  in  pursuance 
of  the  general  scheme  and  j)urpose  aforesaid,  to  force  all 
manufacturers  of  fur  hats,  and  particularly  the  plaintilTs,  to 
so  unionize  their  factories,  wantonly,  wrongfully,  maliciously, 
unlawfully,  and  in  violation  of  the  provisions  of  the  'act  of 
Congress  approved  July  2,  181)0'  12(i  Stat,  at  L.  201),  chap.  G47, 
U.  8.  Comp.  Stat.  IDOl,  p.  ;{200],  and  entitled  'An  Act  to  Pro- 
tect Trade  and  Commerce  Against  I'nlawful  Restraints  and 
^lonopolie.s,'  and  with  intent  to  injure  the  projierty  and  busi- 
ness of  the  plaintilTs  by  means  of  acts  done  which  are  for- 
bidden and  declared  to  bi-  unlaw  liil  by  said  act  of  ("ongreSvS, 
entered  iiilo  a  combination  and  eonsjjiraey  to  restrain  the 
plaintilTs  and  their  customers  in  states  other  than  Connecticut, 
in  carrying  on  said  trade  and  commerce  among  the  several 
states,  and  to  wholly  j)revent  them  from  engaging  in  and 
carrying  on  said  trade  and  <'ommcree  between  them  and  to 
prevent   the   plaintilTs   from    selling    their   hats    to   wholesale 
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dealers  and  jdircliaserH  in  said  states  other  than  Connecticut, 
and  to  prevent  said  deah-rs  and  customers  in  said  other  states 
from  buying  the  same,  and  to  prevent  the  plaintiffs  from 
oi)taining  orders  for  their  hats  from  such  customers,  and  fill- 
ing the  same,  and  shipping  said  hats  to  said  eustomei*s  in  said 
states,  as  aforesaid,  and  thereby  injure  the  plaintiffs  in  their 
property  and  business,  and  to  render  unsalable  the  product 
and  output  of  their  said  factory,  so  the  subject  of  interstate 
commerce,  in  whosoever 's  hands  the  same  might  be  or  come, 
through  said  interstate  trade  and  commerce,  and  to  employ 
as  means  to  carry  out  said  combination  and  conspiracy  and 
the  purposes  thereof,  and  accomplish  the  same,  the  following 
measures  and  act-s,  viz. : 

"To  cause,  by  means  of  threats  and  coercion,  and  without 
warning  or  information  to  the  plaintiffs,  the  concerted  and 
simultaneous  withdrawal  of  all  the  makers  and  finishers  of 
hats  then  working  for  them,  who  were  not  members  of  their 
said  combination,  the  United  Hatters  of  North  America,  as 
well  as  those  who  were  such  members,  and  thereby  cripple 
the  operation  of  the  plaintiffs'  factory,  and  prevent  the  plain- 
tiffs from  filling  a  large  number  of  orders  then  on  hand,  from 
such  wholesale  dealers  in  states  other  than  Connecticut,  which 
they  had  engaged  to  fill  and  were  then  in  the  act  of  filling,  as 
was  well  known  to  the  defendants;  in  connection  therewith  to 
declare  a  boycott  against  all  hats  made  for  sale  and  sold  and 
delivered,  or  to  be  so  sold  or  delivered,  by  the  plaintiffs  to  said 
wholesale  dealers  in  states  other  than  Connecticut,  and  to  ac- 
tively boycott  the  same  and  the  business  of  those  who  should 
deal  in  them,  and  thereby  prevent  the  sale  of  the  same  by  those 
in  whose  hands  they  might  be  or  come  through  said  interstate 
trade  in  said  several  states ;  to  procure  and  cause  others  of  said 
combinations  united  with  them  in  said  American  Federation  of 
Labor  in  like  manner  to  declare  a  boycott  against,  and  to  ac- 
tively boycott,  the  same  and  the  business  of  such  wholesale  deal- 
ers as  should  buy  or  sell  them,  and  of  those  who  should  purchase 
them  from  such  wholesale  dealers ;  to  intimidate  such  whole- 
sale dealers  from  purchasing  or  dealing  in  the  iuits  of  the 
plaintiffs  by  informing  them  that  the  American  Federation 
of  Labor  had  declared  a  boycott  against  the  product  of  the 
plaintiff's  and  against  any  dealer  who  should  handle   it,  and 
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that  tlu'  saiiu-  was  to  ho  actively  pressed  a^'aiiist  them,  and 
hy  <listril)iitiup  cirouhirs  I'ontaiMin^  noticos  that  such  ilcalcrs 
and  their  customers  were  to  he  hoyeotted ;  to  threaten  with 
a  hoycott  those  customers  who  shouM  huy  any  p^oods  whatever, 
even  though  union-made,  of  such  hoyeotted  dealers,  and  at 
the  same  time  to  notify  such  wholesale  dealers  that  they  were 
at  iiherty  to  deal  in  the  hats  of  any  other  nonunion  maiuifac- 
turer  of  similar  (luality  to  those  made  hy  the  ])laintilTs,  but 
must  not  deal  in  tlie  hats  made  hy  the  plaintiffs  under  threats 
of  such  boycotting;  to  falsely  rei)res('nt  to  said  wholesale 
dealers  and  their  customers,  that  the  plaintifTs  had  discrimi- 
nated against  the  union  men  in  their  employ,  had  thrown 
them  out  of  emj)loyment  because  they  refused  to  give  up 
their  union  cards  and  teach  boys,  who  were  intended  to  take 
their  places  after  seven  months'  instruction,  and  had  driven 
their  employees  to  extreme  measures  'by  their  persistent, 
unfair,  and  un-American  policy  of  antagonizing  union  labor, 
forcing  wages  to  a  starvation  scale,  and  giving  boys  and  cheap, 
unskilled  foreign  labor  preference  over  exi)erienced  and  capa- 
ble union  workmen,'  in  order  to  intimidate  said  dealers 
from  purchasing  said  hats  by  reason  of  the  i)rejudice 
thereby  created  against  the  plaintilVs  and  the  hats  made  by 
them  among  those  who  might  otherwise  purchase  them ;  to 
use  the  said  union  label  of  said  the  United  Hatters  of  North 
America  as  an  instrument  to  aid  them  in  carrying  out  said 
consi)iraey  and  combination  against  the  plaintills'  and  their 
customers'  interstate  trade  aforesaid,  and,  in  connection  with 
the  boycotting  above  mentioned,  for  the  purj^ose  of  describ- 
ing and  identifying  the  hats  of  the  plaintiffs  and  singling  them 
out  to  be  so  boycotted ;  to  employ  a  large  number  of  agents 
to  visit  said  wholesale  dealers  and  their  customers,  at  tlieir 
several  i)lacos  of  business,  and  threaten  them  with  loss  of 
business  if  they  should  buy  or  handle  the  hats  of  the  plain- 
tiffs, and  thereby  prevent  theiii  fiom  buying  said  hats,  and, 
in  connection  therewith,  to  cause  saiil  dealers  to  be  waited 
upon  by  committees  re|)resent ing  large  combinations  of  per- 
KOUK  in  their  .several  localities  to  make  similar  threats  to  them; 
to  use  the  daily  j)ress  in  the  localities  wlieie  such  wholesale 
(Jealers  reside  and  do  business,  to  announce  ,-imi1  advertise  the 
said  boycotts  against  the  hats  of  the  plaintilVs  ami  said  whole- 
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sale  dealers,  and  llirichy  make  llie  saiuf  luon;  cfl'ecdivc  and 
oppressive,  and  lo  use  llic  cohnniis  of  their  said  paper,  tlu; 
Journal  of  the  United  Mattel's  of  North  America,  for  that  i)ur- 
posc,  and  to  describe  tiie  acts  of  their  siiid  a<^ents  in  i)rosecuting 
the  same." 

And  then  followed  the  averments  that  the  defendants  pro- 
ceeded to  carry  out  their  combination  to  restrain  and  destroy 
interstate  trade  and  commerce  between  j)laintifl's  and  their 
customers  in  other  states  by  employinf^  the  identical  means 
contrived  for  that  purpose;  and  that,  by  reason  of  those  acts, 
j)laintifTs  were  damaged  in  their  business  and  i)roi)erty  in 
some  $80,000. 

We  think  a  ease  within  the  statute  was  set  up  and  that  the 
demurrer  should  have  been  overruled. 

Judgment  reversed  and  cause  rcma)idcd  ivith  a  direction  to 
proceed  accordingly. 


LAWLOR  V.  LOEWE 

(Supreme  Court  of  United  States,  1915.     235  U.  S.  522.) 

MR.  JUSTICE  HOLMES  ^9  delivered  the  opinion  of  the  court : 
This  !s  an  action  under  the  act  of  July  2,  1890,  chap.  647, 
§  7,  26  Stat,  at  L.  209,  210,  Comp.  Stat.  1913,  §§  8820,  8829, 
for  a  combination  and  conspiracy  in  restraint  of  commerce 
among  the  states,  specifically  directed  against  the  plaintilTs 
(defendants  in  error),  among  others,  and  ellectively  carried 
out  with  the  infliction  of  great  damage.  The  declaration  was 
held  good  on  demurrer  in  208  U.  S.  274,  52  L.  ed.  488,  13  Ann. 
Cas.  815,  where  it  will  be  found  set  forth  at  length.  The  sub- 
stance of  the  charge  is  that  the  plaintiffs  were  hat  manufac- 
turers who  employed  nonunion  labor;  that  the  defendants 
were  jnembers  of  the  United  Hatters  of  North  America  and 
also  of  the  American  Federation  of  Labor;  that  in  pursuance 
of  a  general  scheme  to  unionize  the  labor  employed  by  manu- 
facturers of  fur  hats  (a  puqDOse  previously  made  effective 
against  all   but   a   few  manufacturers),    the    defendants   and 

39 — Only  the  opinion  of  the  conrt 
i^  given. 
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otluT  meinhiTs  of  flu-  riiitcd  lliitttTs  causid  i\m  American 
Federation  of  Lalior  to  (icclair  a  boycott  against  the  plaintifTs 
and  against  all  iiats  sold  by  tlu*  plaiiitilTs  to  dealers  in  other 
states,  and  ajrainst  dealers  who  shonid  deal  in  thetn  ;  and  that 
they  carried  out  their  |ilaii  with  such  success  that  they  liavc 
restrained  or  destroyed  the  plaint ilT's  eornnu'rce  with  other 
states.  Tiie  case  now  has  been  tried,  the  j)laintilTs  have  got  u 
verdict,  and  the  judgment  of  tlie  district  court  has  been  aftirmed 
by  the  circuit  court  of  ap{)eals.     120  C  C  A.  44;'). 

The  grounds  for  discussion  under  the  statute  that  were  not 
cut  away  by  the  decision  upon  the  demurrer  have  been  nar- 
rowed still  further  since  the  trial  by  the  case  of  Eastern  States 
Ketail  Lumber  Dealers'  Asso.  v.  United  States,  2:34  U.  S.  GOO, 
58  L.  ed.  141)0.  AVhatever  may  lie  tlie  law  otherwise,  that  case 
establishes  that,  irrespective  of  compulsion  or  even  agreement 
to  observe  its  intimation,  the  circulation  of  a  list  of  "unfair 
dealers,"  manifestly  intended  to  put  the  ban  upon  those  whose 
names  appear  therein,  among  an  imj)ortant  hotly  of  possible 
customers,  combined  with  a  view  to  joint  action  and  in  antici- 
pation of  such  reports,  is  within  the  ju'ohibitions  of  the  Sher- 
man act  if  it  is  intended  to  restrain  aiui  restrains  commerce 
among  the  states. 

It  recjuires  more  than  the  blindness  of  justice  not  to  see  that 
many  brandies  of  the  United  Hatters  and  the  Federation  of 
Labor,  to  both  of  which  the  defendants  belonged,  in  pursuance 
of  a  i)lan  emanating  from  head(piarters,  nuide  use  of  such  list* 
and  of  the  primary  and  secondary  boycott  in  their  etTort  to 
subdue  the  plaintifTs  to  their  demands.  The  union  label  was 
used  and  a  strike  of  the  j)laintifrs'  employees  was  ordered  and 
carried  out  to  the  same  end,  and  the  purpose  to  break  up  the 
j)laintin'8'  commerce  afTected  the  (pnility  of  the  acts.  Loewe 
V.  Lawlor,  208  U.  S.  274,  2I)i),  52  L.  ed.  488,  500,  V.i  Ann.  Cos. 
815.  We  agree  with  the  circuit  court  of  appi-als  that  a  com- 
bination and  conspiracy  forbidden  by  the  statute  were  proved, 
and  that  the  (pn-stion  is  narrowed  to  the  resjxjnsihility  of  the 
defendants  for  wliat  was  done  by  the  sanction  and  ]»r(»ciireiiient 
of  the  societies  above  named. 

The  court  in  sultstance  instructed  the  jury  that  if  these  mem- 
bers paid  their  diu's  and  continued  to  delegate  authority  to 
their  odieers  utdawfully  to  interfere  with  the  plaintifTs'  inter- 
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state  comTiiciMM!  in  such  (•irciiiiistiiiiccs  tliat  llu-y  knew  or  ou^^ht 
to  liavc  known,  and  sucli  olViccrs  were  warranti'd  in  Ww  bflicf 
that  tlioy  wci-c  a<'tin^'  in  tlic  niattn-s  witliin  tlicii-  delegated 
autliority,  then  such  nicnihiM-s  were  jointly  liable,  and  no 
others.  It  seems  to  us  that  this  instruction  sulViciently  guarded 
the  defendants'  rij^'hts,  and  that  the  defendants  got  all  that 
they  were  entitled  to  ask  in  not  being  held  chargi'abb'  with 
knowledge  as  matter  of  law.  It  is  a  tax  on  credulity  to  ask 
anyone  to  belii-ve  that  members  of  labor  unions  at  that  time 
did  not  know  that  tlie  primary  and  secondary  boycott  and  the 
use  of  the  "We  don't  i)atronize"  or  "Tufair"  list  were  means 
expected  to  be  employed  in  the  effort  to  unionize  shops.  Very 
possibly  they  were  thought  to  be  lawful.  See  Gompcrs  v. 
United  States,  2:VA  U.  S.  G04,  58  L.  ed.  1115.  By  the  Constitu- 
tion of  the  I'nited  Hatters  the  directors  are  to  use  "all  the 
means  in  their  power"  to  bring  shoi)s  "not  under  our  jurisdic- 
tion" "into  the  trade."  The  by-laws  provide  a  separate  fund 
to  be  kept  for  strikes,  lockouts,  and  agitation  for  the  union 
label.  Members  are  forbidden  to  sell  nonunion  hats.  The  Fed- 
eration of  Labor,  Avith  which  tlie  Hatters  were  alTiliated,  had 
organization  of  labor  for  one  of  its  objects,  helped  aflfiliated 
unions  in  trade  disi)utes,  and  to  that  end.  before  the  present 
trouble,  had  provided  in  its  constitution  for  prosecuting  and 
had  prosecuted  many  what  it  called  legal  boycotts.  Their  con- 
duct in  this  and  former  cases  was  made  public,  especially 
among  the  members,  in  every  possible  way.  If  the  words  of 
the  documents,  on  their  face  and  without  explanation,  did  not 
authorize  what  was  done,  the  evidence  of  what  was  done  pub- 
licly and  habitually  showed  their  meaning  and  how  they  were 
interpreted.  The  jury  could  not  but  find  that  by  the  usage  of 
the  unions  the  acts  complained  of  were  authorized,  and  author- 
ized without  regard  to  their  interference  with  commerce  among 
the  states.  AVe  think  it  unnecessary  to  repeat  the  evidence  of 
the  publicity  of  this  particular  struggle  in  the  common  news- 
papers and  union  prints,  evidence  that  made  it  almost  incon- 
ceivable that  the  defendants,  all  living  in  th(>  neighborhood  of 
the  plaintiffs,  did  not  know  what  was  done  in  the  specific  case. 
If  they  did  not  know  that,  they  were  bound  to  know  the  con- 
stitution of  their  societies,  and  at  least  well  might  be  found 
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to  luivi'  known  how  tlio  words  of  tliose  coustitiitions  had  boen 
construed  in  act. 

It  is  suggested  that  injustice  was  done  l>y  tlu>  judge  speak- 
ing of  "proof"  that,  in  carryint^  out  tht-  object  of  the  associa- 
tions, unhiwful  means  luid  hr.n  used  with  their  approval.  The 
judge  cautioned  the  jury  with  spi-cial  care  not  to  take  their 
view  of  what  luid  been  proved  from  him,  going  even  farther 
than  he  ncetl  have  gone.  (Jraham  v.  United  States,  2:U  U.  S. 
474,  480,  58  L.  ed.  :{i;),  :\'2\.  I'.ut  the  context  showed  plainly 
tiuit  proof  was  useil  here  in  a  popular  way  for  evidence,  and 
must  have  been  understood  in  tJiat  sense. 

Damages  accruing  since  the  action  began  were  allowed,  but 
only  such  as  were  the  conseciueuce  of  acts  done  before  and 
constituting  part  of  the  cause  of  action  declared  on.  This  was 
correct.  New  York,  L.  E.  &  W.  R.  Co.  v.  Estill,  147  U.  S.  591, 
615,  GIG,  37  L.  ed.  2!t2,  304.  ^Ve  shall  not  discuss  the  objections 
to  evidence  separately  and  in  detail,  as  we  liud  no  error  recjuir- 
ing  it.  The  introduction  of  newspapers,  etc.,  was  proper  in 
large  part  to  show  publicity  in  jjlaces  and  directions  where  the 
facts  were  likely  to  be  brought  home  to  the  defendants,  and 
also  to  prove  an  intended  and  detrimental  consequence  of  the 
I)rincipal  acts,  not  to  si)eak  of  other  grounds.  The  reasons 
given  by  customers  for  ceasing  to  deal  with  sellers  of  the  Loewe 
hats,  including  letters  from  dealers  to  Loewe  &  Co.,  were  ail- 
missible.  3  \Vigmore,  Ev.  §  1720  (2).  We  need  not  repeat  or 
add  to  what  was  said  by  the  circuit  court  of  appeals  with  regard 
to  evidence  of  the  payment  of  dues  after  this  suit  was  bigun. 
And,  in  short,  neither  the  argument  nor  the  jjcrusal  of  the 
voluminous  brief  for  the  plaintilYs  in  error  shows  that  they 
HulTercd  any  injustice,  or  that  there  was  any  error  requiring 
the  judgment  to  be  revenjed. 

Judytiunt  ujjiniud. 
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Section  G 
who  may  invoke  a  violation  of  tiik  hiiehman  act 

BIGELOW  V.  CALUMET  &  IIP:CLA  MIXING  CO. 

(United  States  Circuit  Court,  Western  District  of  Michigan, 
lf)07.     ir)!')  Fed.  8(;9.)  •«" 

Bill  by  plaintifT,  a  citizen  of  .Massachusetts  and  a  stockholder 
of  the  Osceola  Alining  Company,  a  Michigan  corporation,  to 
obtain  an  injunction  restraining  the  Calumet  &  Ilecia  IMiniiig 
Company  from  voting  stock  in  tiie  Osceola  Company,  alleged 
to  have  been  acquired  by  the  Calumet  &  Ilecla  Company  con- 
trary to  the  Sherman  anti-trust  act  and  the  Michigan  anti-trust 
act  (Pub.  Acts  Mich.  1899,  p.  409,  No.  255;  Pub.  Acts  Mich. 
1905,  p.  507,  No.  329)  and  the  principles  of  the  common  law. 

The  case  was  heard  on  a  motion  for  temporary  injunction 
upon  bill,  answer  and  affidavits.  The  temporaiy  injunction  was 
granted.  ^^ 

Knaitex,  District  Judge  [after  reaching  a  conclusion  "that 
the  bill  sufficiently  alleges  an  unlawful  combination"  continued 
as  follows]  : 

2.  The  question  whether  a  bill  for  injunctive  relief  can  be 
maintained  under  the  federal  anti-trust  act  at  the  instance  of 
a  private  party  is  not  free  from  difficulty.  It  is  strenuously 
contended  that  under  neither  the  federal  anti-trust  act  nor  the 
state  act  can  relief  by  way  of  injunction  be  granted  to  a  private 
party;  that  section  4  of  the  federal  act,  which  provides  for 
injunctive  relief,  is  expressly  limited  to  suits  brought  at  the 
instance  of  the  Attorney  General;  and  that  section  7  of  the 
federal  act,  giving  to  an  injured  party  a  right  of  action  at  law 
for  treble  damages,  considered  in  connection  with  section  4 
referred  to,  by  necessary  implication  excludes  the  right  of  a 
private  party  to  maintain  any  suit  except  that  for  treble  dam- 
ages under  section  7,  regardless  of  the  general  equitable  juris- 
diction of  the  court.     Some  of  the  cases  cited  affirm  this  con- 

40 — Statement  abridged  and  part  there  bad  been   no  violation   of  the 

only  of  opinion  given.  Shernian  Act  and  this  was  affirmed 

41 — The  same  case  on  final  hear-  by  the  Court  of  Appeals  in  Bigelow 

ing    is    reported    in    167    Fed.    704,  v.  Calumet  &  Ilecla  Mining  Co.,  167 

where  the  bill  was  dismissed  because  Fed.  721,  on  the  same  ground. 
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toution.  Others  of  thcni,  in  my  judgment,  do  not,  but,  on  the 
contrary,  rccopni/.c  the  rule  that  the  prohil)ition  npninst  injunc- 
tive relief  unth-r  the  federal  aet  is  limited  to  siiits  brought  for 
injuries  common  to  the  general  public,  and  that  under  the  gen- 
eral jurisdiction  of  eciuity  n-lief  may  i)e  granted  to  a  private 
l)arty  against  violations  of  the  anti-trust  act. 

In  Hlindeil  v.  llagan  (C.  C.)  'A  Fed.  40,  and  Id.,  6  C.  C.  A.  86, 
relief  was  asUed,  lirst.  under  the  federal  anti-trust  act;  and, 
second,  under  the  general  ecpiity  jurisiliction  of  the  court.  The 
district  judge  held  that  no  one  but  the  Attorney  General  could 
fde  a  bill  under  the  anti-trust  act,  but  that,  as  the  court  had 
juri.sdiction  of  the  ease  by  reason  of  diverse  citizenship  of  the 
parties,  it  could  grant  relief  upon  the  grounds  of  inadequacy 
of  legal  remedy  and  the  prevention  of  multiplicity  of  suits. 
The  relief  granted  was  given  none  the  less  on  account  of  the 
unlawful  combination  in  restraint  of  trade. 

In  Pidcock  v.  Harrington  (C.  C.)  04  Fed.  821,  complainant 
expressly  disclaimed  any  right  to  relief  under  the  general 
ecjuity  principles  of  the  common  law,  and  planted  himself  solely 
on  the  Sherman  act.  The  district  judge  sustained  a  demurrer 
to  the  bill.  The  decision  was  not  reviewed.  It  does  not  appear 
that  there  was  diverse  citizenship  of  the  parties,  and  thus  that 
the  court  would  have  had  jurisdiction  of  the  case  but  for  the 
federal  (|uestion. 

In  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Miami  S.  S.  Co.,  30  C.  C.  A.  142, 
it  was  held  that  no  case  was  stated  under  either  the  federal  anti- 
trust act  or  the  common  law;    but  it  was  said: 

"We  do  not  doubt  the  general  jurisdiction  of  the  Circuit 
Court  as  a  court  of  e<iuity  to  afford  preventive  relief,  in  a 
j)roper  case,  again.st  threatened  injury  about  to  result  to  an 
individual,  for  any  unlawful  agreement,  combination  or  con- 
s{)iracy  in  restraint  of  trade." 

In  So.  Ind.  Exp.  Co.  v.  U.  S.  Exp.  Co.  (C.  C.)  88  Fed.  659, 
and  Id.,  :{'>  C.  C  .\.  171*,  luanl  on  deiiiurrer  to  bill,  tlie  acts 
(•(jiiiplaiiied  of  were  cMtii'cly  lawful  unless  by  reason  of  the  fed- 
eral anti-trust  act.  It  was  liekl  that  undt'r  that  law  a  private 
I)arty  could  not  obtain  i-tliif  by  bill  in  ei|uity.  It  docs  not 
apjtear  that  the  court  had  jurisdict  i(»n  by  reason  of  diverse 
citizensliip. 

In  Metealf  v.  American  School  Furn.  Co.  (C  C.)   108  Fed. 


TTTK  SHKR.MAX   ANTl  THLLST  ACT  1197 

909,  and  Id.,  ;')!  C.  C.  A.  .09!),  heard  on  motion  for  temporary 
injunction  and  on  demurrer  to  tlie  bill,  eomi»lainant  sou^'ht, 
first,  ndiel"  a{:jainst  the  monopoly  created  by  the  absorption  of 
the  Btiflalo  Company  by  the  American  School  Furniture  Com- 
pany, and,  second,  the  assessment  and  collection  in  tin;  equity 
suit  of  the  treble  dama{,'es  given  by  the  seventli  section  of  the 
federal  anti-trust  act.  The  district  judge  held  that  these  dam- 
ages were  recoverable  only  in  an  action  at  law  for  the  sole 
benefit  of  the  complainant,  while  the  ecjuitable  relief  was  for 
the  benefit  of  all  interested  in  the  corporation,  and  that 
the  bill  was  thus  multifarious.  The  right  to  ecpiitable  relif.'f  was 
not,  however,  denied,  but  expressly  alTirmed.  After  the  bill 
had  been  amended  by  eliminating  the  demand  for  treble  dam- 
ages, and  upon  hearing  u])on  demurrers  and  pleas  to  tlie 
amended  bill  ( [C.  C]  122  Fed.  115),  the  district  judge  held  that 
the  bill  presented  no  case  except  under  the  federal  anti-trust 
law,  and  that  under  that  law  suit  for  injunctive  relief  could  be 
brought  only  at  the  instance  of  the  Attorney  General.  This 
decision  has  not  been  reviewed. 

While  the  decisions  referred  to  are  entitled  to  great  respect, 
they  do  not  commend  themselves  to  ray  judgment  so  far  as 
they  deny  the  right  of  a  private  party,  who  has  sustained  spe- 
cial injury  by  the  violation  of  the  anti-trust  act,  to  relief  by 
injunction  under  the  general  equity  jurisdiction  of  the  court. 
As  already  seen,  the  cases  referred  to  do  not  generally  announce 
such  rule. 

The  case  of  Minnesota  v.  Northern  Securities  Co.,  194  U.  S. 
48,  70,  72,  48  L.  Ed.  870,  does  not,  to  my  mind,  assert  the  rule 
contended  for  by  defendant.  On  the  contrary,  it  seems  to 
recognize  by  implication  a  contrary  rule.  In  that  case,  which 
was  decided  since  the  decisions  in  all  the  cases  referred  to 
above,  the  state  sought  relief  under  both  the  Minnesota  statute 
and  the  federal  anti-trust  act.  It  was  held  that  relief  could 
not  be  given  under  the  i\Iinnesota  statute  for  lack  of  diverse 
citizenship  of  the  parties,  nor  under  the  federal  .statute  because 
the  injury  alleged  to  have  been  sustained  by  the  st^te  was  not 
direct  or  special,  but  only  ' '  remote  and  indirect ;  such  an  injury 
as  would  come  alike,  although  in  different  degrees,  to  every 
individual  owner  of  property  in  a  state  by  reason  of  the  sup- 
pression, in  violation  of  the  act  of  Congress,  of  free  competition 
between  interstate  carriers  engaged  in  business  in  such  state; 
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not  such  a  dirict,  actual  injury  as  that  provided  for  in  tlir 
seventh  section  of  thi-  statute."  it  was  aecordin^dy  merely 
hohl  (so  far  as  riglit  to  relief  under  the  federal  antitrust  act 
is  conccnicd)  that  the  intention  of  the  statute  was  "to  limit 
direct  proceodinps  in  e(|uity  to  previ-nt  and  restrain  such  viola- 
tions of  the  anti-trust  act  as  cause  injury  to  the  general  public, 
or  to  all  alike,  merely  from  the  sujipression  of  competition  in 
trade  and  coninieree  among  the  several  states  and  with  foreign 
nations,  to  those  instituted  in  the  name  of  the  United  States 
under  the  fourth  section  of  the  act,  by  district  attorney's  of  the 
T'nited  States,  acting  under  the  direction  of  the  Attorney  Gen- 
eral." 

I  cannot  overlook  the  fact  that  the  federal  anti-trust  act  is 
highly  remedial.  Its  apparent  object  is  not  to  restrict,  but  to 
extend,  remedies.  The  seventh  section  gives  the  Circuit  Courts 
jurisdiction  without  respect  to  the  amount  in  controversy, 
allows  threefold  damages  and  the  costs  of  suit,  including  a 
reasonable  attorney's  fee.  The  very  penal  provisions  invoked 
by  defendant's  counsel  as  requiring  a  strict  construction  of  the 
act  are  but  evidence  of  the  highly  remedial  nature  of  the 
statute,  and  I  am  loath  to  conclude  that  a  statute  of  this  nature 
should  be  construed  as  taking  away  the  otherwise  existing 
jurisdiction  of  ecjuity  to  afford  relief.  In  this  case  jurisdiction 
is  conferred  by  the  diverse  citizenship  of  the  parties. 

The  case  of  In  re  Lennon,  166  U.  S.  548,  41  L.  Ed.  1110,  is 
not  without  pertinency.  It  was  there  held  (under  habeas 
corpus  proceedings  alleging  lack  of  jurisdiction)  that  a  bill  in 
equity  was  properly  filed  by  one  railroad  comjjany  against  other 
railroad  com{)anies  under  the  interstate  commerce  act  of  Febru- 
ary 4,  1887,  c.  104,  24  Stat.  :{7;)  [U.  S.  Comp.  St.  1901,  p.  ;ur)4J, 
to  restrain  the  refusal  to  afford  etpial  facilities  to  the  connect- 
ing line,  as  exhibiting  a  ease  arising  under  the  laws  of  the 
United  States,  namely,  the  interstate  commerce  act.  The  court 
there  said  (page  'y'A  of  166  (I.  S.  |41  L.  Ed.  1110])  : 

"Ca«es  arising  under  the  laws  of  the  United  States  are  such 
as  grow  out  of  the  legislation  of  Congress,  whether  they  con- 
8titute  the  right  or  jirivilege,  or  claim,  or  protection,  or  de- 
fense of  the  l)arty,  in  uliolc  or  in  part,  by  whom  they  arc 
aaserted." 

It  is  noticeable  that  the  act  thei-e  in  (juestion  expressly  pro- 
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vich'd  for  relief  to  the  injured  person  either  by  suit  against  the 
ofTeniliii^'  earrier  or  throujjrh  eoiiij)Iaint  to  the  coiniiiission  (kcc- 
tions  8  and  !)),  but  not  for  injunction,  excejU  under  circum- 
stances not  existing,  and  by  methods  not  employed  in  the  suit 
in  (piestion. 

The  bill  alleges  that  the  complainant's  remedy  at  law  is 
inadequate,  and  it  may  well  be.  It  is  fairly  inferable  from  the 
case  presented  that,  if  the  control  of  the  Osceola  Company  by 
the  Calumet  &  Ileela  Company  is  had,  a  complete  revolution 
in  tlie  management  and  in  the  method  of  operation  of  the  former 
company  will  take  place.  To  prove  damages  as  resulting  from 
such  a  combination,  in  view  of  the  complete  change  of  methods 
intended,  and  uiidei-  an  entirely  new  management,  may  well 
be  difficult.  The  reasons  for  such  ditBculty  seem  too  apparent 
to  require  elaboration.  The  :\lichigan  statute,  however  (Pub. 
Acts  Mich.  1899,  p.  409,  No.  255),  contains  no  express  provi- 
sion for  injunction  suits  by  the  district  attorney  or  prosecuting 
attorneys,  although  "for  a  violation  of  any  of  the  provisions 
of  the  act"  it  authorizes  the  institution  of  "proper  suits  or 
quo  warranto  proceedings  in  a  court  of  competent  jurisdic- 
tion," which  is  recognized  as  giving  authority  to  maintain 
injunction  suits  to  restrain  violations  of  the  anti-trust  law. 
Hunt  v.  Riverside  Co-operative  Club,  supra.  It  is  therefore  not 
necessarily  subject  to  the  same  considerations  as  the  federal 
statute. 

In  my  opinion,  under  the  case  here  presented,  the  objection 
that  remedy  by  injunction  cannot  be  afforded  at  the  instance 
of  the  injured  party  should  not  be  sustained.-»2  [The  opinion 
as  to  other  points  is  omitted.] 


CONNOLLY  V.  UNION  SEWER  PIPE  CO. 

(Supreme  Court  of  United  States,  1902.    184  U.  S.  540.) 

MR.  JUSTICE  HARLAN  delivered  the  opinion  of  the  court: 

The  Union  Sewer  Pipe  Company — a  corporation  organized 

under  the  laws  of  Ohio  and  doing  business  in  Illinois — brought 

42 — See    also    Shawnee    Compress       Interborough  Eapid  Transit  Co.,  165 
Co.  V.  Anderson,  209  U.  S.  423,  ante       Fed.  945. 
p.  785;  Continental  Securities  Co.  v. 
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its  {U'tion  a^^ainst  Thomas  Comiolly,  a  citi/cii  of  Illinois,  in  the 
circuit  court  of  the  liiilrd  States  for  tin-  iioitlicni  district  of 
Illinois,  on  two  nc^jdtialilc  proniissoi-y  notes  hoth  executed  at 
C'hieajro  by  tli(>  defendiint  ;  one,  dated  Deeendjer  ir)tli,  1SI)4,  the 
other  dated  .January  l.')tli.  ]>'.*'^,  and  eaeli  jiayahle  to  the  order 
of  the  plaintilT  corporation  ninety  (hiys  after  date  at  the  First 
National  Hank  of  Chicago. 

These  notes  were  given  on  account  of  the  purchase  by  the 
defen»hint  from  the  phiintilT  of  sewer  j)ipc  commonly  known 
as  standard  Akron  pii)e,  at  prices  agreed  u])on  between  the 
parties. 

The  pipe  eomi)any  also  brought  an  action  in  the  same  court 
against  William  K.  Dee,  a  citizen  of  Illinois,  upon  an  open 
account  for  $2,38'J.2r),  the  value  at  agreed  prices  of  certain 
pil)e  j)urehasi'(l  by  him  from  the  i)laintifl"  in  June,  1806.  The 
l)laintiir  supplied  tiie  i)ipc  untlcr  a  written  contract  executed 
between  it  and  the  defendant  in  Illinois  under  date  of  August, 
1895. 

Each  of  the  defendants  filled  a  plea  of  the  general  issue,  with 
notice  of  special  defenses  and  of  set-off. 

The  special  defenses  in  each  case  were  substantially  the 
same.  The  notice  in  the  Connolly  Case  was  that  the  defendant 
on  the  trial  of  the  action  would  rely  on  these  special  matters: 

"First.  That  the  plaintitl'  is,  and  at  all  times  since  about 
the  1st  day  of  January,  18'j;j,  has  been,  a  trust  or  combination 
of  the  capital,  skill,  and  acts  of  divers  persons  and  corpora- 
tions carrying  on  a  commercial  business  in  the  states  of  Ohio 
and  Illinois  and  between  said  states  and  elsewhere  in  the  United 
States  of  America,  and  organized  for  the  express  purpose  of 
unlawfully  and  contrary  to  the  common  law  creating  and  carry- 
ing out  restrictions  in  trade,  to  wit,  in  the  traile  of  buying, 
selling,  and  otherwise  dealing  in  certain  artieles  of  merchan- 
dise, to  wit,  si'wer,  and  drainage  pipes,  and  also  for  the  express 
j)urj)ose  of  unlawfully  and  contrary  to  the  common  law  limit- 
ing the  production  of  said  articles  of  merchandise  and  in- 
creasing the  market  price  thereof;  and  also  for  the  express 
par])ose  of  unlawfully  and  contrary  to  the  common  law  pre- 
venting competition  in  the  manufacture,  making,  transporta- 
tion, sale,  or  purchase  of  said  artieles  of  commerce;  also  for 
the  expresH  purpose  of  unlawfully  and  contrary  to  tlu;  common 
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law  fixiii{4  stiindiU'cls  ov  (injures  wluTchy  the  prices  of  sfiid 
articles  of  mcrchaudise  inteiulcd  for  sale,  use,  and  consumj)tion 
in  this  state  should  be  controlled  and  established;  and  also  for 
the  express  purpose  of  unlawfully  and  contrary  to  the  common 
law  being  a  pretended  agency  whereby  the  sale  of  said  articles 
of  commerce  should  and  might  be  covered  up  and  made  to 
appear  to  be  for  the  original  vendors  thereof,  and  so  as  to 
enable  the  original  vendors  or  manufacturers  thereof  to  con- 
trol the  wholesale  and  retail  price  of  such  articles  of  commerce 
after  the  title  thereto  had  i)assed  from  such  vendors  or  manu- 
facturers; and  for  the  further  express  purpose  of  unlawfully 
and  contrary  to  the  common  law  making  and  entering  into  and 
carrying  out  a  certain  contract  or  certain  contracts  by  which 
the  several  persons  or  corporations  forming  the  plaintiff,  or 
being  the  pi-eteuded  stockholders  thereof,  to  wit,  have  bound 
themselves  not  to  sell,  dispose  of,  or  transport  said  articles  of 
commerce  below  certain  common  standard  figures  or  card  or 
list  prices  in  excess  of  the  true  market  values  thereof,  and  by 
which  they  have  agreed  to  keep  the  prices  of  said  articles  of 
commerce  at  certain  fixed  or  graduated  figures,  and  by  which 
they  have  established  certain  settled  prices  of  said  articles  of 
commerce  between  themselves  and  others,  so  as  to  preclude  a 
free  and  unrestricted  competition  among  themselves  and  others 
in  the  sale  and  transportation  of  said  articles  of  commerce,  and 
by  which  they  have  agreed  to  pool,  combine,  and  unite  any 
interests  they  may  have  in  connection  with  the  sale  and  trans- 
portation of  said  articles  of  commerce  so  that  the  prices  thereof 
may  effect  advantageously  to  themselves;  that  all  of  the  claims 
of  the  plaintiff'  against  the  defendant  in  this  action  arise  wholly 
out  of,  and  are  in  respect  of,  sales  of  said  articles  of  merchan- 
dise made  between  the  1st  day  of  January,  A.  D.  1893,  and  the 
1st  day  of  March,  1896,  to  this  defendant  by  the  plaintiff  in 
the  ordinary  course  of  its  business  as  such  a  trust  or  combina- 
tion acting  as  aforesaid,  and  that  this  action  is  brought  to 
recover  the  alleged  price  thereof  and  for  no  other  purpose. 

"Secondly.  That  the  plaintiff  is,  and  at  all  times  since  the 
1st  day  of  January,  1893,  was,  a  combination  in  the  fonn  of  a 
trust,  in  restraint  of  trade  and  commerce  among  the  several 
states,  and  doing  business  as  such  throughout  the  United  States 
and  between  the  states  of  Ohio  and  Illinois,  contrary  to  the 
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provisions  of  an  act  of  Congross  of  dati-  of  July  2il,  ISDO,  and 
cntitli'd  'An  Act  to  rrotfft  Trade  and  C'oniinerco  against  Un- 
lawful lu'straints  and  Monopolifs,'  and  that  this  action  is 
brought  solely  to  recover  the  price  of  articles  of  merchandise, 
to  wit,  sewer  and  drainage  pipes,  sold  to  the  defendant  by  the 
plaintifT,  then  and  there  acting  and  doing  business  as  such  a 
combination,  as  aforesaid,  in  violation  of  the  provisions  of 
said  act. 

"Thirdly.  That  the  plaintiff  is,  and  at  all  times  since  the 
1st  of  .lanuary,  181);},  was,  a  trust  doing  business  as  such  in  the 
state  of  Illinois  and  elsewhere,  contrary  to  the  provisions  of  an 
act  of  the  legislature  of  the  state  of  Illinois  entitled  'An  Act  to 
Define  Trusts  and  Conspiracies  against  Trade,  Declaring  Con- 
tracts in  Violation  of  This  Provision  Void,  and  Making  Certain 
Acts  and  Violations  Thereof  Misdemeanors,  and  Prescribing 
Punishment  Thereof  and  Matters  Connected  Therewith,  Ap- 
proved June  20th,  1893,  in  Force  July  1st,  1893;'  that  this 
action  is  brought  solely  to  recover  the  price  of  articles  of  mer- 
chandise, to  wit,  sewer  and  drainage  pipes,  sold  to  the  defend- 
ant by  the  plaintiff,  then  and  there  acting  and  doing  business 
in  violation  of  the  provisions  of  said  act,  and  that  the  defend- 
ant hereby  pleads  said  act  in  defense  to  this  action  and  the 
whole  thereof." 

The  set-offs  claimed  by  Connolly  were:  Treble  the  amount 
of  the  actual  damages  sustained  and  allowed  by  the  act  of 
Congress  of  July  2d,  1890,  chap.  G47,  known  as  the  Sherman 
anti-trust  act,  $5(i,!»70.44 ;  actual  damages  sustained  by  reason 
of  the  violation  by  the  plaintitT  of  the  provisions  of  the  Illinois 
statute  of  July  1st,  1S93,  $17,323.48;  and  for  money  had  and 
received  by  plaintitT  of  defendant  contrary  to  law,  $17,:}23.48. 

The  set-offs  claimed  by  Dee  were  of  like  character,  but  of 
larger  amounts. 

Both  cases  were,  by  agreement,  submitted  to  the  same  jury, 
and  were  treated  as  one  consolidated  ease.  At  the  trial  the 
defendants  respectively  asked  leave  to  amend  lln  ir  notices  of 
KI)ecial  defenses,  but  leave  was  denied. 

The  circuit  court  disallowed  both  the  lirst  and  second  of  the 
above  special  defenses,  and  in  respect  of  the  third  its  decision 
was  that  the  Illinois  trust  statute  of  1893  was  in  violation  of 
the  Constitution  of  the  United  States.    It  couscfjuently  directed 
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the  jUiy  to  lind  a  vt-i'dict  I'or  tlic  jjlaintill'  in  each  case;  in  tlu- 
Connolly  Case,  lor  the  amount  ol'  the  two  notes  sued  on;  in 
the  Dee  Case,  for  the  amount  of  tlie  i)hiintifr's  open  accounts 
against  hiiu.  Verdicts  having  been  returned  as  directed,  and 
a  motion  for  new  trial  in  one  case,  and  motions  for  new  trial 
and  in  arrest  of  judgment  in  the  other,  having  been  overruled, 
judgments  were  entered  on  the  verdicts. 

1.  The  defendant  in  error  insists  that  these  cases  should 
have  gone  to  the  circuit  court  of  appeals,  and  has  moved  on 
tliat  ground  that  the  writ  of  error  be  dismissed.  The  defense 
in  each  case  was  based  in  part  on  the  Illinois  statute  of  1893. 
The  plaintill'  insisted  at  the  trial  that  that  statute  was  in  viola- 
tion of  the  Constitution  of  the  United  States,  and  its  position 
was  sustained  by  the  circuit  court.  There  have  been  suits  in 
which  the  circuit  court  upon  the  claim  of  the  defendant  has 
applied  the  Constitution  of  the  United  States  to  the  case  before 
it,  and  put  the  plaintiff  out  of  court.  Here,  the  plaintiff  claimed 
that  the  state  enactment  upon  which  defendants  relied  was 
unconstitutional,  and  its  position  upon  that  point  was  sustained. 
In  Loeb  v.  Columbia  Twp.  179  U.  S.  47,  477,  45  L.  ed.  280,  285, 
this  court  said:  "The  circuit  court  of  appeals  act  does  not 
declare  that  the  final  judgment  of  a  circuit  court  in  a  case  in 
which  there  was  a  claim  of  the  repugnancy  of  a  state  statute 
to  the  Constitution  of  the  United  States  may  be  reviewed  here 
only  upon  writ  of  error  sued  out  by  the  party  making  the 
claim.  In  other  words,  if  a  claim  is  made  in  the  circuit  court, 
no  matter  by  which  party,  that  a  state  enactment  is  invalid 
under  the  Constitution  of  the  United  States,  and  that  claim  is 
sustained  or  rejected,  then  it  is  consistent  with  the  words  of 
the  act,  and,  we  think,  in  harmony  with  its  object,  that  this 
court  review  the  judgment  at  the  instance  of  the  unsuccessful 
party,  whether  plaintiff  or  defendant.  It  was  the  purpose  of 
Congress  to  give  opportunity  to  an  unsuccessful  litigant  to  come 
to  this  court  directly  from  the  circuit  court  in  every  case  in 
which  a  claim  is  made  that  a  state  law  is  in  contravention  of 
the  Constitution  of  the  United  States."  Upon  the  authority 
of  that  case,  the  motion  to  dismiss  is  denied. 

2.  The  defendant  Connolly  purchased  Akron  sewer  pipe  from 
the  plaintiff,  and  for  the  agreed  price  thereof  gave  the  two 
promissory  notes  upon  which  he  was  sued.    The  defendant  Dee 
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also  purchasoil  Akron  st'\v»  r  pipe  at  an  agreed  priee  as  shown 
by  the  account  upon  which  hi-  was  sued.  Each  defendant  dis- 
puteil  his  liahility  to  the  plaint itT  upon  the  fjromul  that  prior 
to  the  making  of  the  contracts  with  tin-  defendants  respectively 
for  pipe,  the  plaiutiff  corporation  entered  into  a  combination 
with  certain  firnis,  corporations,  and  companies  engaged  iu  Ohio 
in  the  manufacture  of  Akron  jiipe ;  which  conihinatiou,  it  is 
alleged,  was  in  illegal  restraint  of  trade,  and  therefore  for- 
bidiK'u  by  the  i)rim'ipli'S  of  the  common  law  as  recognized  and 
enforced  botJi  in  Ohio  and  Illinois. 

This  defense  cannot  be  maintained.  Assuming,  as  defendants 
contend,  that  the  alleged  combination  was  illegal  if  tested  by 
the  principles  of  the  common  law,  still  it  would  not  follow  that 
they  could,  at  common  law,  refuse  to  pay  for  pipe  bought  by 
them  under  special  contracts  with  the  i)laintifT.  The  illegality 
of  such  combination  did  not  prevent  the  plaintiff  corporation 
from  selling  pipe  that  it  obtained  from  its  constituent  com- 
I)anies  or  either  of  them.  It  could  pass  a  title  by  a  .sale  to  any- 
one desiring  to  buy,  and  the  buyer  could  not  justify  a  refu.sal 
to  pay  for  what  he  bought  aiul  received  by  proving  that  the 
seller  had  previously,  in  the  i)rosecution  of  its  business,  entered 
into  an  illegal  combination  with  others  in  reference  generally 
to  the  sale  of  Akron  pipe. 

In  Strait  v.  National  Harrow  Co.  51  Fed.  810,  a  suit  in  which 
the  plaintiffs  sought  a  i)ermanent  injunction  restraining  the 
defendant  from  in.stituting  or  prosecuting  any  action  against 
the  i)laintiffs  for  the  infringenu'nt  of  letters  patent  owned  by 
the  defendant  covering  certain  improvements  in  spring-tooth 
harrows,  or  from  instituting  or  i)rosecuting  any  such  suits 
against  any  person  using  the  spring-tooth  harrows  numufac- 
tured  by  the  plaintilTs,  the  court  said:  "In  substance,  the 
complaint  shows  that  the  defendant  has  enteri-d  into  a  com- 
bination with  various  other  manufacturers  of  spring-tooth  har- 
rows for  the  purpose  of  aecjuiring  a  monopoly  in  this  country 
in  the  numufacture  and  sale  of  the  same,  and,  as  an  incident 
thereto,  has  aeipiired  all  the  rights  of  the  other  mainifacturers 
for  the  exclusive  sale  and  manufactur(>  of  such  harrows  under 
patents,  or  interests  in  patents,  owned  l)y  tlirni  respectively. 
Such  a  combination  may  be  an  odious  and  wicked  one,  but  the 
j)roposition  that  the  plaintiffs,  while  infringing  the  rights  vested 
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in  the  defendant  under  letters  patciil  of  tlic  I'liitid  Stales,  is 
entitled  to  stoj)  the  defendant  from  l)i-irij,Mfi|^  or  |)r<)seeiitiii^j 
any  suit  Iherefor  because  the  defendant  is  an  ohnoxioiLS  cor- 
poration, and  is  seeking  to  pei'peluale  fhe  monopoly  wiiicli  is 
conferred  upon  it  by  its  title  to  tiie  letters  jtatent,  is  a  novel 
one,  and  entirely  unwarranted.  The  j)arty  having  such  a  j)atent 
has  a  right  to  bring  suit  on  it,  not  only  against  a  manufacturer 
who  infringes,  but  against  dealers  and  users  of  the  ])atented 
article,  if  he  believes  the  i)atent  is  being  infringed;  and  the 
motive  which  prompts  him  to  sue  is  not  open  to  judicial  in- 
quiry, because,  having  a  legal  right  to  sue,  it  is  immaterial 
whether  his  motives  are  good  or  bad,  and  he  is  not  retjuired  to 
give  his  reasons  for  the  attempt  to  assert  his  legal  rights.  'The 
exercise  of  the  legal  right  cannot  be  affected  by  the  motive 
which  controls  it.'  Kill"  v.  Youmans,  86  N.  Y,  329,  40  Am. 
Rep.  543." 

In  National  Distilling  Co.  v.  Cream  City  Importing  Co.  86 
Wis.  352,  355,  which  was  an  action  to  recover  the  price  of 
goods  sold  and  delivered,  one  of  the  defenses  was,  the  plaintiff 
was  a  member  of  an  illegal  trust  or  combination  to  interfere 
with  the  freedom  of  trade  and  commerce.  The  supreme  court 
of  Wisconsin  said:  "The  first  defense  does  not  deny  any  alle- 
gation of  the  complaint,  but  the  substance  of  it  is  that  the  sale 
and  delivery  of  the  goods  in  question  to  the  defendant  was  void 
as  against  public  policy,  because  the  vendor  was  at  the  time  a 
member  of  an  unlawful  trust  or  combination,  formed  to  unlaw- 
fully interfere  with  the  freedom  of  trade  and  commerce  and  in 
restraint  thereof  and  to  accomplish  the  ends  therein  set  forth. 
.  .  .  Conceding,  for  the  purposes  of  this  case,  that  the  trust 
or  combination  in  (juestion  may  be  illegal,  and  its  members  may 
be  restrained  from  carrying  out  the  purposes  for  which  it  was 
created  by  a  court  of  equity  in  a  suit  on  behalf  of  the  public, 
or  may  be  subject  to  indictment  and  punishment,  there  is, 
nevertheless,  no  allegation  showing  or  tending  to  show  that 
the  contract  of  sale  between  the  plaintiff  and  defendant  was 
tainted  with  any  illegality,  or  was  contrary  to  public  policy. 
The  argument,  if  any  the  case  admits  of,  is  that,  as  the  plaintiff 
was  a  member  of  the  so-called  'trust,'  or  'combination,'  the 
defendant  might  voluntarily  purchase  the  goods  in  question  of 
it  at  any  agreed  price,  and  convert  them  to  its  own  use,  and 
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be  justifii'd  in  a  court  of  justice  in  its  refusal  to  pay  tlit-  i»laiu- 
tifT  for  tht'in,  bri'uusi'  of  tlio  foiuu'ftion  of  the  vrialor  with  such 
trust  or  eonihinatioM.  The  phiiutilT's  cause  of  action  is  in  no 
legal  sense  depemlent  upon,  or  atTccted  by,  the  allegeil  illegality 
of  the  trust  or  combination,  because  the  illegality,  if  any,  is 
entirely  collateral  to  the  transaction  in  ([uestion,  and  the  court 
is  not  called  upon  in  this  action  to  enforce  any  contract  tainted 
with  illegality,  or  contrary  to  j)ublic  policy.  The  mere  fact 
that  the  plaintiff  is  a  member  of  a  trust  or  combination,  created 
with  the  intent  and  purposes  set  forth  in  the  answer,  will  not 
disable  or  prevent  it  in  law  from  selling  goods  within  or  alTected 
by  the  provisions  of  such  trust  or  combination,  and  recovering 
their  price  or  value.  It  does  not  ajjpcar  that  it  had  stii)ulated 
to  refrain  from  such  transactions.  A  contrary  doctrine  wouKl 
lead  to  most  startling  and  dangerous  conseijuences. " 

That  case  was  cited  with  approval  by  the  circuit  court  of 
appeals  for  the  seventh  circuit  in  Dennehy  v.  ]\IcXulta,  41  L. 
K.  A.  GOD,  Gil,  G12,  30  C.  C.  A.  422,  424,  427,  51)  U.  S.  App.  2G4, 
270,  273.  In  that  case  the  court  said:  "The  mere  fact  that  the 
corjjoration,  as  one  of  the  contracting  i)arties,  may  constitute 
an  unjust  monojioly,  and  that  its  general  business  is  illegal — 
a  status  apparently  held  in  Distilling  &,  Cattle  Feeding  Co.  v. 
People  ex  rel.  Moloney,  156  III.  448,  cannot  serve,  ipso  facto,  to 
create  default  or  liability  on  its  contracts  generally;  nor  can 
such  fact  be  invoked  collaterally  to  alTect  in  any  manner  its 
independent  contract  obligations."  Again:  'In  the  case  of 
an  injurious  combination  of  the  nature  asserted  here,  the  remedy 
is  by  well-recognized  and  direct  proceedings;  but  one  who 
voluntarily  and  knowingly  deals  with  the  parties  so  combined 
cannot,  on  the  one  hand,  take  the  benetit  of  his  bargain,  and, 
on  the  other,  have  a  right  of  action  against  the  seller  for  the 
money  j)aid,  or  any  part  of  it,  cither  upon  the  ground  that  the 
combination  is  illegal,  or  that  its  prices  were  unreasonable." 

It  is  undoubtedly  the  gj-neral  rule  that  a  contract  made  in 
violation  of  a  statute  is  voiil,  ami  no  recovery  can  be  had  upon 
it,  as  in  Kmbrey  v.  Jemison,  I'U  I'.  S.  ;{:5G,  348,  33  L.  ed.  172, 
177.  That  was  an  action  upon  a  promissory  note  given  in  exe- 
cution of  a  contract  for  the  purchase  of  "future  delivery"  cot- 
ton, neither  the  jiurchase  nor  delivery  of  actual  cotton  being 
contemplated  by  the  parties,  but  the  settlement  in  respect  to 
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which  was  to  be  on  tlic  li.isis  of  the  "difTercncc"  between  the 
contract  price  and  the  market  i)rice  of  cotton  fntnres,  accord- 
ing to  the  Ihictiiations  in  the  markets.  The  (contract  was  held 
to  be  a  wagering  contract,  and  therefore  illegal  and  void.  As 
there  could  be  no  recovery  upon  the  original  agreement  with- 
out disclosing  the  fact  that  it  was  illegal  and  one  that  could 
not,  for  that  reason,  be  enforced  or  made  the  basis  of  a  judg- 
ment, it  was  held  that  attention  could  not  be  withdrawn  from 
the  illegality  of  the  contract  by  the  device  of  taking  notes  for 
the  amount  claimed  under  that  contract.  So,  in  .Miller  v.  Am- 
raon,  145  U.  S.  421,  427,  :]6  L.  ed.  759,  762.  That  was  an  action 
to  recover  the  value  of  1,125  gallons  of  wines  sold  in  Chicago 
by  one  who  had  not  obtained  a  license  to  sell  liquors  at  all, — 
an  ordinance  of  that  city  expressly  declaring  that  no  person, 
firm,  or  corporation  should  sell  or  offer  for  sale  "any  spirituous 
or  vinous  licpiors  in  quantities  of  1  gallon  or  more  at  a  time, 
within  the  city,  without  having  first  obtained  a  license  there- 
for," under  a  penalty  of  not  less  than  $50  or  more  than  $200 
for  each  ofl'ense.  It  was  held  that  the  action  could  not  be  main- 
tained, because  "an  act  done  in  disobedience  to  the  law  creates 
no  right  of  action  which  a  court  of  justice  will  enforce,"  In 
that  case  the  sale  from  which  it  was  attempted  to  imply  the 
promise  of  the  buyer  to  pay  for  what  he  received  was  itself 
expressly  forbidden  by  law  under  a  penalty.  The  action  there 
was  upon  the  sale,  and  there  was  a  direct  connection  between 
it  and  the  purchase  of  the  wines.  So,  again,  in  IMcMullen  v. 
Hoffman,  174  U.  S.  639,  654,  43  L.  ed.  1117,  1123,  after  an 
extended  review  of  the  cases,  American  and  English,  the  court 
said:  "The  authorities  from  the  earliest  time  to  the  present 
unanimously  held  that  no  court  will  lend  its  assistance  in  any 
way  toward  carrying  out  the  terms  of  an  illegal  contract." 

In  the  present  case  other  considerations  must  control.  Thi? 
is  not  an  action  to  enforce  or  which  involves  the  enforcement  of 
the  alleged  arrangement  or  combination  between  the  plaintiff 
corporation  and  other  corporations,  firms,  and  companies  in 
relation  to  the  sale  of  Akron  pipe.  As  already  suggested,  the 
plaintiff',  even  if  part  of  a  combination  illegal  at  common  law, 
was  not  for  that  reason  forbidden  to  sell  property  it  acquired 
or  held  for  sale.  The  purchases  by  the  defendants  had  no 
necessary  or  direct  connection  with  the  alleged  illegal  combina- 
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tioii;  for  the  coiitrac'ts  hctwi'fii  the  (Irffiidaiits  iiiul  the  i)liUiitifT 
could  have  Ikmm  proved  without  any  rrfiToncc  to  tin-  arrange- 
nuMit  whtMchy  tlu-  latter  hceaine  an  illegal  combination.  If, 
according  to  the  principles  of  the  common  law,  the  Union  Sewer 
Pipe  Company  could  not  have  sold  or  passed  title  to  any  pipe 
it  received  and  held  for  sale,  because  of  an  illegal  arrangement 
pn-viously  nuide  with  other  corporations,  firms,  or  companies, 
a  diflferent  question  would  be  presented.  But  we  are  aware  of 
no  decision  to  the  efTect  that  a  sale  similar  to  that  made  by  the 
jiresent  i)laintilT  to  the  defendants  respectively  would  in  itself 
be  illegal  or  void  under  the  principles  of  the  common  law.  The 
contracts  between  the  plaintiff  and  the  respective  defendants 
were,  in  every  sense,  collateral  to  the  alleged  agreement  between 
the  plaintiff  and  other  corporations,  firms,  or  associations 
whereby  an  illegal  combination  was  formed  for  the  sale  of 
sewer  pipe. 

AVe  are  of  opinion  that  the  first  special  defense,  based  alone 

upon  the  jirinciples  of  the  common  law,  was  properly  overruled. 

:j.  The  special   defense  based  upon  the  act  of  Congress  of 

July  2d,  1890,  chap.  G47,  2ti  Stat,  at  L.  200,  was  also  properly 

rejected. 

That  act  declares  illegal  "every  contract,  combination  in 
form  of  trust  or  otherwise,  or  conspiracy  in  restraint  of  trade 
or  commerce  among  the  several  states,  or  with  foreign  nations," 
— every  person  making  any  such  contract  or  engaging  in  any 
such  conspiracy  being  subject  to  a  line  not  exceeding  $5,000, 
or  to  impri.sonment  not  exceeding  one  year,  or  to  both  punish- 
ments in  the  discretion  of  the  court.  §  1.  So,  every  jiersou 
monopolizing  or  attmipting  to  monoi)olize,  or  combining  or 
conspiring  with  any  other  person  or  persons  to  monoplize,  any 
part  of  the  trade  or  eoniiiiercc  among  the  scv(<ral  states  or  with 
foreign  nations,  is  liable  by  tliat  art  to  the  like  penalties  in 
the  discretion  of  the  court.  §  2.  The  several  circuit  courts  of 
the  United  States  are  invested  with  jurisdiction  to  j)revent  and 
restrain  violations  of  its  provisions.  §  4.  Any  property  owned 
under  any  contract  or  by  any  combination  or  jiursuant  to  any 
conspiracy  (and  being  the  subject  thereof),  and  Ix-ing  in  the 
course  of  transportation  from  one  state  to  anotlier,  or  to  a 
foreign  country,  is  subject  to  be  forfeited,  seized,  and  con- 
demned.   §  0.    By  another  section  it  is  dedareil :    "Any  person 
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who  shall  hf  injured  in  his  luisiness  or  prop.-rfy  \>y  any  other 
person  or  corporation  hy  reason  of  anythinf^  forhidden  or  de- 
clared to  be  unlawful  by  this  act,  may  sue  therefor  in  any 
circuit  court  of  the  United  States  in  the  district  in  which  the 
defendant  resides  or  is  found,  without  respect  to  the  amount 
in  controversy,  and  shall  recover  threefold  the  damages  by 
him  sustained,  and  the  costs  of  suit,  including  a  reasonable 
attorney's  fee."     §  7. 

]\Iuch  of  what  has  just  been  said  in  reference  to  the  first 
special  defense,  based  on  the  common  law,  is  applicable  to  this 
part  of  the  case.  If  the  contract  between  the  plaintifT  corpora- 
tion and  the  other  named  corporations,  persons,  and  companies, 
or  the  combination  thereby  formed,  was  illegal  under  the  act 
of  Congress,  then  all  those,  wdiether  persons,  corporations,  or 
associations,  directly  connected  therewith,  became  subject  to 
the  penalties  prescribed  by  Congress.  But  the  act  does  not 
declare  illegal  or  void  any  sale  made  by  such  combination,  or 
by  its  agents,  of  property  it  acquired  or  which  came  into  its 
possession  for  the  purpose  of  being  sold, — such  property  not 
being  at  the  time  in  the  course  of  transportation  from  one  state 
to  another  or  to  a  foreign  country.  The  buyer  could  not  refuse 
to  comply  Avith  his  contract  of  purchase  upon  the  ground  that 
the  seller  was  an  illegal  combination  which  might  be  restrained 
or  suppressed  in  the  mode  prescribed  by  the  act  of  Congress; 
for  Congress  did  not  declare  that  a  combination  illegally 
formed  under  the  act  of  1890  should  not,  in  the  conduct  of  its 
business,  become  the  owner  of  property  which  it  might  sell  to 
whomsoever  wished  to  buy  it.  So  that  there  is  no  necessary 
legal  connection  here  between  the  sale  of  pipe  to  the  defendants 
by  the  plaintitf  corporation  and  the  alleged  arrangement  made 
by  it  with  other  corporations,  companies,  and  firms.  The  con- 
tracts under  which  the  pipe  in  question  was  sold  were,  as  al- 
ready said,  collateral  to  the  arrangement  for  the  combination 
referred  to,  and  this  is  not  an  action  to  enforce  the  terms  of 
such  arrangement.  That  combination  may  have  been  illegal, 
and  yet  the  sale  to  the  defendants  was  valid. 

In  the  case  of  The  Charles  E.  AVisewall,  74  Fed.  802,  which 
was  a  libel  in  rem  by  certain  tug  owners  against  a  steam  dredge 
to  recover  the  value  of  certain  services  rendered  by  the  tug  in 
towing  the  dredges,  it  was  sought  to  avoid  payment  for  the 
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services  thus  rondi-rtd  upon  the  ^'rouiid  tliat   the  tu^r  owuors 
were  members  of  an  association  wl>ich  was  illc^'al  and  void  un- 
der tlu"  SluTinan  act.    The  court,  assuminp  that  the  agn-omcnt 
by  which  the  tu^s  acted  in  unison  was  prohibited  by  that  act, 
said:   'lie  [the  claimant]  shoubi  not  be  permitted  to  repudiate 
his  just  ilebts  to  the  individual  tugs  because  their  association 
was  illegal.     Having  asked  for  their  services,  and  having  ae- 
eeptcd  the  benefit   thereof,  he  should  i)ay.     .     .     .     An  agree- 
ment by  the  tug  Mayflower  to  tow  the  dredge  Wisewall,  for  a 
reasonable  .sum,  from  Albany  to  Troy,  is  not  void  because  the 
Mayflower  is  associated  with  other  tugs  to  regulate  the  price 
of  towing  at  All>any.    Should  the  claimant  purchase  a  pair  of 
trousers  at  an  Albany  clothing  .shop,  he  would  find  it  diflieult 
to  avoid  paying  their  actual  market  value  because  the  vendor 
and  other  tailors  of  that  city  had  combined  to  keep  up  prices." 
Nor  can  the  defendants  n-fuse  to  pay  for  what  they  bought 
ujion  the  ground  that  the  7th  section  of  the  Sherman  act  gives 
the  right  to  any  person  "injured  in  his  business  or  property 
by  any  other  person  or  corporation  by  reason  of  anything  for- 
bidden or  declared  to  be  uulawliir'  by  the  act,  to  sue  and 
recover  treble  the  damages  sustained  by  him.     We  shall  not 
now  attempt  to  declare  the  full  scope  and  meaning  of  that 
section  of  the  act  of  Congress.     It  is  sufficient  to  say  that  the 
action  which  it  authorizes  must  be  a  direct  one,  and  the  dam- 
ages claimed  cannot   be  set  off  in   these   actions   based   upon 
special  contracts  for  the  sale  of  pii^e  that  have  no  direct  con- 
nection with  the  alleged  arrangement  or  combination  between 
the  plaintifT  and  other  eori)orations,  firms,  or  companies.    Such 
damages  cannot  be  said,  as  matter  of  law,  to  have   direetly 
grown  out  of  that   arrangement  or  combination,  and  are,  be- 
sides, unliquidated.     Besides,  it  is  well  .settled  in   Illinois  that 
"unlifiuidated  damages  arising  out  of  eovenant.s,  contracts,  or 
torts  riisconnected  with  plaint IfT's  claim  cannot  be  set  ofT  under 
the  statute."    Kobison  v.  Ili])l.s.  IS  ill.  4(lS,  4()!».  410;  Hawks  v. 
Lands,  8  111.  227,  232;  Hubbard  v.   Rogers,  04   111.  4;{4.  4;{7 ; 
Kvans  v.  Hughey.  IG  111.  11;"),  I'JO;  Clause  v.  Bullock  Printing 
Press  Co.  IIH  111.  012,  i'Al  \  Dushane  v.  Benedict,  120  V.  S.  iVM), 
648,  30  L.  ed.  810,  814.     If  the  act  of  Congress  expressly  au- 
thorized one  who  purchased  jiroperty  from  a  combination  or- 
ganized in  violation  of  its  provisions  to  plead,  in  defense  of  a 
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suit  foi-  tlic  price,  flic  illc^'al  cliaractcr  of  the;  combination, 
tliat  would  j)roscMt.  an  entirely  diU'erent  (luestion.  I'ut  the  act 
contains  no  such  jjrovision. 

[The  balance  of  the  opinion  holding  unconstitutional  the 
Illinois  anti-trust  act  of  IS!)."}  is  omitted.  Mr.  Justice  McKenna 
dissented  on  the  ground  tliat  the  Illinois  statute  was  couiititu- 
tional,] 


CONTINENTAL  WALL  PAPER  CO.  v.  VOIGHT  &  SONS  CO. 
(Supreme  Court  of  United  States,  1909.    212  U.  S.  227.) 
This  case  given  ante,  p.  799. 


WILDER  MFG.  CO.  v.  CORN  PRODUCTS  CO. 
(Supreme  Court  of  United  States,  1915.     23G  U.  S.  1G5.) 

MR.  CHIEF  JUSTICE  WHITE  delivered  the  opinion  of  the 
court: 

We  refer  to  the  parties,  the  one  as  the  manufacturing,  and 
the  other  as  the  refining  company'.  Sued  by  the  refining  com- 
pany in  April,  1909,  to  recover  the  amount  of  the  price  of  two 
lots  of  glucose  or  corn  syrup  which  it  had  bought  in  January, 
1909,  and  which  it  had  consumed  and  not  paid  for,  the  manu- 
facturing company  asserted  its  nonliability  on  the  following 
grounds,  which  we  summarize  : 

(a)  Because  the  refining  company  had  no  legal  existence, 
as  it  was  a  combination  composed  of  all  the  manufacturers  of 
glucose  or  corn  syrup  in  the  United  States,  illegally  organized 
with  the  object  of  monopolizing  all  dealings  in  such  products, 
in  violation  of  the  anti-trust  act  of  Congress.  That  having 
illegally  brought  into  one  organization  all  the  manufacturers 
of  glucose  or  com  syruji,  the  corjioration  had  unreasonably  ad- 
vanced the  price  of  the  products  of  it-s  manufacture  to  the  injury 
of  the  public,  (b)  That  this  end  being  accomplished,  the  cor- 
poration sought  to  perpetuate  its  monopoly  by  rendering  it 
difficult  or  impossible  for  competitors  to  go  into  the  business 
of  producing  glucose  or  corn  syrup  by  devising  a  so-called 
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profit-sharing  scheinc,  by  which  it  was  pioposcil  to  give  to  all 
tlioso  who  puri'hasi'ii  from  tin*  coiiihiiiatiou  a  stipulated  per- 
ci'Utage  uj)on  the  amount  of  the  purehasi-s  made  in  one  year,  to 
be  ])aiil  at  the  end  of  the  following  year,  provided  that  during 
sueh  time  they  liealt  with  no  one  else  but  the  eond)ination. 
^Vhile  the  sum  of  the  pereentage  thus  offered,  it  was  alh'ged, 
varied  from  year  to  year,  nevertheless  it  was  charged  tiiat  iu 
substance  the  contract  or  offer  remained  the  same.  The  tender 
to  tile  manufacturing  company  of  a  right  to  particii)ate  in  the 
scheme,  it  was  alleged,  was  first  made  in  11)07  relative  to  the 
business  done  in  ll'Ol!  in  the  form  of  a  letter  which  is  in  the 
margin,^''  and  this  offer  or  asserted  contract  was  continued 
from  year  to  year.  It  was  further  alleged  that  the  scheme 
proved  successful  in  accomplishing  its  wrongful  purpose  since, 
although  subsecjuently  indei)cndent  concerns  engaged  in  the 
business  of  manufacturing  glucose  or  corn  syrup,  and  offered 
to  sell  their  jtroducts  at  prices  less  than  those  charged  by  the 
combination,  such  concerns  were  virtually  driven  out  of  busi- 
ness because  those  who  desired  to  purchase  the  products  were 
deterred  from  buying  from  them  for  fear  of  losing  the  per- 


43—        2r)  Broadway,  New  York, 

March,  9,  1907. 

The  D.  R,  Wilder  Mfg.  Co.,  Atlanta, 

Ga. 
Gentlemen:  — 

This  conijiany  reropnizing  the  fart 
that  its  own  i)ro8|>erity,  in  a  preat 
meusuro,  is  interwo\«>n  with  the  (jood 
will  and  co-operation  of  itu  patrons, 
has  decided  to  adopt  a  liberal  ]>lan 
of  profit  sharing  with  you,  in  case 
you  bhall  in  the  future  continue  to 
give  UH  your  excluHlve  patronage. 

ThJH  <oni{)any  inaugurates  such  a 
policy  of  i)rofit  sharing  by  announc- 
ing Uiat  it  will  net  aside  out  of  it*) 
profits  from  the  manufacture  and 
mile  of  glucose  and  grape  sugar  for 
the  lost  six  months  of  l'.)0)>,  nn 
amount  equal  to  10  cont«  jter  hun 
drod  pounds  on  all  shipments  of 
glufow  unil  grajic  sugar  (Warner's 
Anhydre  and  Hread  fcjugar  excepted) 


which  shall  have  been  made  to  you 
by  this  company  from  July  1st  to 
December  ;U,   1900. 

This  amount  will  be  paid  to  you 
or  your  successors  on  December  31, 
1907,  on  condition  that  for  the  re- 
mainder of  the  year  1906  and  the 
entire  year  1907,  you  or  your  suc- 
cessors shall  have  jjurchaaed  exclu- 
sively from  this  company  or  its  suc- 
cessors all  the  glucose  and  gra]>e  su- 
gar required  for  use  in  your  eetab- 
lislinuMit. 

Willi  the  asHurance  of  steadfast 
co-operation  of  ita  customers,  given 
in  rL'(i|(roiution  for  the  boiieiits  con- 
ferred upon  them,  tiiis  company  con- 
fidently aJiticipates  a  continuance  of 
such  profit-sharing  distribution  an- 
nually to  the  full  extent  that  its 
earnings  may  warrant. 

Yours  very  truly. 
Corn  Products  Itefining  Company. 
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centage  wliicli  llicy  would  receive  li-om  tin-  cnmljiiiation  if  nil 
their  i)un'lia.st'S  contimu'd  to  be  made  I'l-oiii  it  alone,  and  more- 
over because  of  the  di-cad  ftdt  by  piircliasers  that  the  iiidepeiul- 
eiits  would  not  he  .iltlc  to  resist  the  overweening  and  controlling 
l)ower  of  the  combination.  It  was  moreover  alleged  that  all 
Ijurchases  made  by  the  manufaeturing  company  "contained 
the  following  clause  in  the  contract  of  ])urchase :  'The  goods 
herein  sold  are  for  your  own  consumption,  and  not  for  resale.'  " 

Charging  tliat  tiie  condition  which  made  thi'  payment  of  the 
proposed  profit-sharing  percentage  depend  upon  dealing  alone 
with  the  combination  was  void  and  should  be  disregarded,  the 
answer  asked  not  only  that  the  i)rayer  for  judgment  for  the 
purchase  price  be  rejected,  but  that,  treating  the  failure  of  the 
manufacturing  company  to  comply  with  the  condition  on  which 
the  oiler  of  profit  sharing  was  made  as  immaterial,  there  should 
be  a  judgment  for  that  company  for  the  percentage  of  profits 
on  the  business  for  the  year  1008. 

On  motion  the  answer  was  stricken  out  as  stating  no  defensq. 
There  was  a  judgment  in  the  absence  of  further  pleading 
against  the  manufacturing  company  for  the  price  of  the  goods, 
as  sued  for,  and  rejecting  its  claim  for  the  percentage  of  profits. 
This  judgment  was  affirmed  by  the  court  below  (11  Ga.  App. 
588),  and  because  of  an  assumed  failure  to  give  etrect  to  the 
anti-trust  act  of  Congress  this  writ  of  error  was  prosecuted. 

As  the  context  of  the  answer  clearly  justified  the  inference 
that  the  sale  of  the  glucose  was  an  interstate  transaction,  the 
court  below'  was  right  in  assuming  that  to  be  the  case,  and 
therefore  we  put  out  of  view  as  devoid  of  merit  the  contrary 
suggestion  made  by  the  refining  company. 

Having  dealt  with  the  refining  company  as  an  existing  con- 
cern possessing  the  capacity  to  sell,  speaking  generally,  the 
assertion  that  it  had  no  legal  existence,  because  it  was  an  un- 
lawful combination  in  violation  of  the  anti-trust  act,  was  irrel- 
evant to  the  question  of  the  liability  of  the  manufacturing 
company  to  pay  for  the  goods,  since  such  defense  Avas  a  mere 
collateral  attack  on  the  organization  of  the  corporation,  which 
could  not  be  lawfully  made.-*^     Besides,  considered  from  the 

44_FLDch  V.  Ullman,  105  Mo.  255,  91  Me.  193,  64  Am.  St.  Rep.  216; 
24  Am.  St.  Rep.  383;  Taylor  v.  Smith  v.  Mayfield,  163  Dl.  447; 
Portsmouth,  K.  &  Y.  Street  R.  Co.,       Detroit  City  R.  Co.  v.  Mills,  85  Mich. 
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point  of  virw  of  the  allrj^'cil  illc^'alit y  of  the  corporation,  the 
attack  oil  its  existence  was  absolutely  inwnati'rial  because  the 
ri^ht  to  enforce  the  sale  did  not  involve  tlic  question  of  com- 
bination, since,  conceding  the  ilh-^'al  existence  of  the  corpora- 
tion making  the  sale,  the  obligation  to  pay  the  price  was 
indubitable,  and  the  tluty  to  enforce  it  not  disputable.  This  is 
true  because  the  sale  and  the  obligations  which  arose  from  it 
depended  upon  a  distinct  contract,  witii  reciprocal  considera- 
tions moving  between  the  parties, — the  receipt  of  the  goods  on 
the  one  hand,  ami  the  i)ayment  of  the  i)rice  on  the  other.  And 
this  is  but  a  form  of  stating  the  elementary  proposition  that 
courts  may  not  refuse  to  enforce  an  otherwise  legal  contract 
because  of  some  indirect  benefit  to  a  wrongdoer  which  would 
be  afforded  from  doing  so,  or  some  remote  aid  to  the  accomplish- 
ment of  a  wrong  which  might  possibly  result, — doctrines  of 
such  universal  acceptance  that  no  citation  of  authority  is 
needed  to  demonstrate  their  existence,  especially  in  view  of 
the  express  ruling  in  Connolly  v.  Union  Sewer  Pipe  Co.  184 
U.  S.  r)40,  4G  L.  ed.  G79,  ai)j)lying  them  to  the  identical  general 
question  here  involved. 

The  case  therefore  reduces  itself  to  the  question  whether  the 
contract  of  sale  was  inherently  illegal  so  as  to  bring  it  within 
the  also  elementary  rule  that  courts  will  not  exert  their  powers 
to  enforce  illegal  contracts  or  to  compel  wrongdoing.  The 
only  suggestion  as  to  the  intrinsic  illegality  of  the  sale  results 
from  the  averments  of  the  answer  as  to  the  offer  of  a  percent- 
age of  profits  upon  the  condition  of  dealing  exclusively  with 
the  refining  comi)any  for  the  following  year,  and  the  clause  to 
the  effect  that  the  goods  were  bought  by  the  manufacturing 
comi)any  for  its  own  use,  and  not  for  resale.  But  we  can  see 
no  ground  whatever  for  holding  that  the  contract  of  sale  waa 
illegal  because  of  these  conditions.  In  fact,  it  is  not  so  eon- 
tended  in  argument,  since  substantially  the  proj)ositiou  which 
is  relied  uj)on  is  that,  although  such  stii)ulations  were  iiitrin- 
fiically  legal,  they  become  illegal  as  the  result  of  the  duty  to 
consider  them  from  the  j)oint  of  view  that  oni'  of  the  i)arties 
was  an  illegal  combination,  interested  in  insi-rting  sucli  condi- 
tions as  an  eflicient  means  (»f  sustaining  its  eontinued  wrong- 

6:J4;     Miickull    v.    ChoHiijuvik.'    &    ().       Co.,    ISI    IT.   S.   r,U\,    Hi   L.    E.l.   C79. 
(■(iiial   Co.,   IM    U.   H.   ;{0M,  U»    L.    Kd.        (Citcl  by  tho  court.} 
IGl;  Connolly  v.  Uuion  Sewor  I'iiio 
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doing,  ami  therefore  giving  power  to  accomplish  the;  bain  ful 
and  prohibited  results  of  its  illegal  organization, — a  duty  which, 
it  is  urged,  results  from  reason,  is  commanded  by  the  anti-trust 
act  and  the  obligation  to  enforce  its  provisions,  and  is  required 
because  of  a  previous  decision  of  this  court,  enforcing  that  act 
(Continental  Wall  Paper  Co.  v.  Louis  Voight  &  Sons  Co.  212 
U.  S.  227,  53  L.  ed.  486),  unless  that  decision  is  to  be  now 
qualified  or  overruled. 

In  the  first  place,  the  contention  cannot  be  sustained  con- 
sistently with  reason.  It  overthrows  the  general  law.  It  admits 
the  want  of  power  to  assail  the  existence  of  a  corporate  com- 
bination as  a  means  of  avoiding  the  duty  to  pay  for  goods 
bought  from  it,  and  concedes  at  the  same  time  the  legality  of 
the  condition  in  the  sale,  and  yet  proposes,  by  bringing  the 
two  together,  to  produce  a  new  and  strange  result,  unsupported 
in  any  degree  by  the  elements  which  are  brought  together  to 
produce  it,  and  conflicting  with  both. 

In  the  second  place,  the  proposition  is  repugnant  to  the  anti- 
trust act.  Beyond  question,  re-expressing  what  was  ancient  or 
existing,  and  embodying  that  which  it  was  deemed  wise  to 
newly  enact,  the  anti-trust  act  was  intended  in  the  most  com- 
prehensive way  to  provide  against  combinations  or  conspiracies 
in  restraint  of  trade  or  commerce,  the  monopolization  of  trade 
or  commerce,  or  attempts  to  monopolize  the  same.  Standard 
Oil  Co.  V.  United  States,  221  U.  S.  1,  55  L.  ed.  619,  34  L.  R.  A. 
(N.  S.)  834,  Ann.  Cas.  1912  D,  734;  United  States  v.  American 
Tobacco  Co.  221  U.  S.  106,  55  L.  ed.  663.  In  other  words, 
founded  upon  broad  conceptions  of  public  policy,  the  prohibi- 
tions of  the  statute  were  enacted  to  prevent  not  the  mere  injury 
to  an  individual  which  would  arise  from  the  doing  of  the  pro- 
hibited acts,  but  the  harm  to  the  general  public  which  would 
be  occasioned  by  the  evils  which  it  was  contemplated  would 
be  prevented,  and  hence  not  only  the  prohibitions  of  the  statute, 
but  the  remedies  which  it  provided,  were  coextensive  with  such 
conceptions.  Thus  the  statute  expressly  cast  upon  the  Attor- 
ney General  of  the  United  States  the  responsibility  of  enforcing 
its  provisions,  making  it  the  duty  of  the  district  attorneys  of 
the  United  States  in  their  respective  districts,  under  his  au- 
thority and  direction,  to  act  concerning  any  violations  of  the 
law.    And  in  addition,  evidently  contemplating  that  the  official 
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iMiity  of  initiative  which  was  thus  creattd  to  f^ivc  tlT.'i-t  to  tho 
statute  ro<niin'(l  a  like  unity  of  juili.-ial  auth<u-ity,  the  statute 
in  express  terms  vested  the  eireuit  eourt  of  tlie  I'nited  States 
with  " jurisdietiou  to  jjn'vent  and  restrain  violations  of  this 
act,"  and  l)esides  expressly  eonferrod  the  amplest  discretion  in 
sueh  eourts  to  join  sueh  parties  as  mi^'ht  he  deemed  necessary, 
and  to  exert  sueh  remedies  as  would  fidly  aeeomplish  the  pur- 
poses intended.  Aet  of  July  2,  ISDO,  ehap.  CIT,  2t;  Stat,  at  L. 
209,  Comp.  Stat.  191:5,  §  8S20. 

It  is  true  that  there  are  no  words  of  express  exclusion  of  the 
right  of  inilividuals  to  act  in  the  enforcement  of  the  statute, 
or  of  courts  penerally  to  ente/tain  eomjilaints  on  that  subject. 
But  it  is  evident  that  such  exclusion  must  he  implied  for  a 
twofold  reason:  F\vs{,  because  of  the  familiar  doctrine  that 
"where  a  statute  creates  a  new  olTense  and  denounces  the 
penalty,  or  gives  a  new  right  and  declares  the  remedy,  the 
punishment  or  the  remedy  can  be  only  that  wliich  the  statute 
prescribes."  Farmers'  &  IM.  Nat.  Bank  v.  Hearing,  91  U.  S. 
29,  3.3,  23  L.  ed.  19G,  199;  Barnet  v.  Muncie  Xat.  Bank,  98  U.  S. 
555,  25  L.  ed.  212;  Gates  v.  First  Nat.  I'.ank,  100  U.  S.  239,  25 
L.  ed.  580;  Stephens  v.  Monongahela  Nat.  Bank,  111  U.  S.  197, 
28  L.  ed.  399;  Tennes.see  Coal,  1.  c^  H.  Co.  v.  George,  233  U.  S. 
354,  359,  58  L.  ed.  997,  999,  L.  K.  A.  1915,  — ;  Second,  because 
of  the  destruction  of  the  ]iowers  conferred  by  the  statute,  and 
the  frustration  of  the  remedies  which  it  creates,  which  would 
obviously  result  from  admitting  the  right  of  an  individual,  as 
a  means  of  defen.se  to  a  suit  brought  against  him  on  his  individ- 
ual and  otherwise  inherently  legal  contract,  to  a.ssert  that  the 
corporation  or  combination  suing  had  no  legal  existence  in 
contemi)lation  of  the  anti-trust  act.  This  is  af)parent  since  the 
power  given  by  the  statute  to  the  Attorney  (leneral  is  incon- 
8i.stent  with  the  existence  of  the  right  of  an  imiividual  to  inde- 
pendently act,  since  the  i)uri)ose  of  the  statute  was  where  a 
combination  or  organization  was  found  to  he  illegally  existing 
to  put  an  end  to  such  illegal  existence  for  all  punio.ses,  and 
thus  i)rotect  the  whole  public, — an  object  incompatibh^  with 
the  thought  that  such  a  eor{)orati()n  should  be  treated  as  legally 
existing  for  the  purpose  of  i)arting  with  its  property  hy  means 
of  a  contract  of  sale,  and  yet  be  held  to  be  civilly  dead  for  the 
purpose  of  recovering  the  price  of  such  sale,  and  then,  by  a 
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Jailurc  to  provide  against  its  future  exertion  of  power,  be 
rt'C'(){,'ni/A'(l  as  virtually  resurrected  and  in  possession  of  au- 
thority to  violate  llic  law.  And  in  a  twofold  sense  these  con- 
siderations so  clearly  demonstrate  the  conflict  between  the 
statute  and  the  rigiit  now  asserted  under  it  as  to  render  it 
unnecessary  to  pursue  that  subject  further.  In  the  first  i)lace, 
because  they  show  in  addition  how  completely  the  right  claimed 
would  defeat  the  jurisdiction  conferred  by  the  statute  on  the 
courts  of  the  Tnited  States, — a  jurisdiction  evidently  given,  as 
we  have  seen,  for  the  purpose  of  making  the  relief  to  be  af- 
forded by  a  finding  of  illegal  existence  as  broad  as  would  be 
the  necessities  resulting  from  such  finding.  In  the  second 
place,  because  the  possibility  of  the  wrong  to  be  brought  about 
by  allowing  the  property  to  be  obtained  under  a  contract  of 
sale  without  enforcing  the  duty  to  pay  for  it,  not  upon  the 
ground  of  the  illegality  of  the  contract  of  sale,  but  of  the 
illegal  organization  of  the  seller,  additionally  points  to  the 
causes  which  may  have  operated  to  confine  the  right  to  ques- 
tion the  legal  existence  of  a  corporation  or  combination  to 
public  authority  sanctioned  by  the  sense  of  public  responsi- 
bility, and  not  to  leave  it  to  individual  action,  prompted,  it 
may  be,  by  purely  selfish  motives. 

As,  from  these  considerations,  it  results  not  only  that  there 
is  no  support  afforded  to  the  proposition  that  the  anti-ti-ust  act 
authorizes  the  direct  or  indirect  suggestion  of  the  illegal  ex- 
istence of  a  corporation  as  a  means  of  defense  to  a  suit  brought 
by  such  corporation  on  an  otherwise  inherently  legal  and  en- 
forceable contract,  but,  on  the  contrary,  that  the  provisions 
of  the  act  add  cogency  to  the  principles  of  general  law  on  the 
subject,  and  therefore  make  more  imperative  the  duty  not 
directly  or  indirectly  to  permit  such  a  defense  to  a  suit  to 
enforce  such  a  contract,  we  put  that  subject  out  of  view  and 
come  to  the  only  remaining  inquiry,  the  alleged  effect  of  the 
previous  ruling  in  the  Continental  ^Vall  Paper  Case,  supra. 

It  is  to  be  observed  in  considering  that  contention  that  the 
general  rule  of  law  which  we  have  stated  is  not  apparently 
questioned  in  the  argument,  and  the  controlling  influence  of 
the  ruling  in  the  Connolly  Case,  supra,  if  here  applicable,  is  not 
denied,  but  the  contention  is  that  the  general  law  is  not  ap- 
plicable, and  the  Connolly  Case  is  inapposite  because  of  an 
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exception  which  was  iii^'iaflnl  u|u)ii  the  j^tiu'ral  law  by  the 
nilinjr  in  tJic  ('oiitiiiciital  Wall  Pajx-r  Case  uiuIit  whii-li  it  is 
iMiicl  this  case  coiucs.  Whik-  it  clearly  appears  that  this  is  the 
contention,  it  is  difhcnlt  to  precisely  fix  the  gronnd  upon  wliich 
it  is  resteil.  Bnt  as  the  rule  of  general  law  which,  under  ordi- 
iniry  circunustunces,  (.Iocs  not  permit  the  existence  of  a  corpora- 
tion to  be  indirectly  attacked,  is  not  assailed,  and  as  it  is  not 
asserted  that,  irrespective  of  the  ille^'al  organization  of  the 
corj^oration,  the  contract  of  sale  was  inherently  unlawful,  it 
follows  that  the  proposition  is  the  one  which  we  have  already, 
in  another  asj)ect,  disposed  of;  that  is,  that  the  sale  and  its 
conditions,  although  inherently  legal,  become  illegal  by  con- 
sidering the  illegal  corporation  and  the  aid  to  be  afforded  to 
its  wrongful  purposes  by  the  conditions  whicii  formed  a  part 
of  the  sale.  But,  in  substance,  this  oidy  assumes  that  it  was 
held  in  the  Continental  Wall  Paper  Case  that  that  which  was 
iidierently  legal  can  be  rendered  illegal  by  considering  in  con- 
nection wit-h  it  something  which  there  is  no  right  to  consider 
at  all.  But  it  is  apparent  on  the  face  of  the  opinion  in  the 
Continental  Wall  Paj)er  Case  that  it  alTords  no  ground  for  the 
extreme  and  contradictory  conclusion  thus  deduced  from  it, 
since  the  ruling  in  that  case  was  based  not  upon  any  supposed 
right  to  import  into  a  legal  and  valid  contract  elements  of 
wrong  which  there  was  no  right  to  consider,  but  was  rested 
exclusively  upon  elements  of  illegality  iidiering  in  the  par- 
ticular contract  of  sale  in  that  case,  which  elements  of  illegality 
may  be  thus  summarized:  (a)  the  relations  of  the  contracting 
parties  to  the  goods  sold,  (b)  the  want  of  real  ownership  in 
the  seller,  (c)  the  peculiar  obligations  which  were  imposed 
upon  the  buyer,  and  (d)  the  fact  that  to  allow  the  nominal 
.seller  to  enforce  the  payment  of  the  price  would  have  been,  in 
and  of  itself,  directly  to  sanction  and  give  effect  to  a  violation 
of  the  anti-trust  act  inhering  in  the  sale.  It  is  not  necessary  to 
analyze  the  facts  and  issues  in  the  case  for  the  purpose  of  point- 
ing out  Jiow  comph-tely  they  are  covered  by  the  statenu'nt  just 
made,  because  the  opinion  of  the  court  and  the  rea.sons  stated 
by  the  members  of  the  court  who  dis.scnted  without  more  make 
that  fact  perfectly  clear.  Indeed,  not  oidy  does  this  statement 
make  clear  the  fact  that  there  is  no  conflict  between  the  Con- 
nolly Case  and  the  Continental  Wall  Paper  Case,  but  it  also 
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establishes  that  both  eases,  the  first  direetly,  and  the  other  by 
a  negative  pregnant,  demonstrate  the  want  of  merit  in  the  con- 
tentions here  insisted  upon. 

It  only  remains  to  say  tliat  we  think  it  recpiires  nothing  but 
statement  to  demonstrate  that,  in  view  of  the  facts  which  wo 
have  recited  and  the  legal  principles  which  we  have  applied  to 
them,  no  error  was  committed  by  the  court  below  in  refusing 
to  give  to  the  defendant  a  judgment  for  its  alleged  share  of 
the  profits  for  the  year  1008,  when  it  was  expressly  admitted 
that  the  condition  upon  which  the  ofTer  of  a  right  to  a  partici- 
pation in  the  ])rofits  was  rested,  or  the  contract  (if  there  was  a 
contract  to  that  effect)  was  based,  had  not  been  complied  with. 

Affirmed. 


PIDCOCK  V.  HARRINGTON 

(United  States  Circuit  Court,  Southern  District  of  New  York, 
1894.    64  Fed.  821.) 

This  is  a  suit  in  eciuity  against  the  above-named  defendant, 
and  a  number  of  others,  praying  for  an  injunction  and  an  ac- 
counting on  the  ground  that  the  defendants  have  conspired  to 
ruin  complainant's  business  as  a  commission  merchant  and 
dealer  in  live  stock.  The  bill  alleges  that  the  defendants  have 
ceased  dealing  with  the  complainant  and  have  threatened  to 
cease  dealing  with  people  who  deal  with  him.  The  action  is 
founded  upon  the  act  of  congress  of  July  2,  1890,  entitled  "An 
act  to  protect  trade  and  commerce  against  unlawful  restraints 
and  monopolies"  (26  Stat.  209). 

Defendants  demurred  to  the  bill. 

COXE,  District  Judge.  At  the  argument  the  counsel  for 
the  complainant  was  asked  whether  he  sought  to  maintain 
this  action  under  the  general  equity  principles  of  the  common 
law  or  under  the  provisions  of  the  act  of  July  2,  1890.  He 
answered  that  it  was  founded  solely  upon  the  statute.  It  is 
unnecessary,  therefore,  to  discuss  the  proposition  whether  or 
not  the  action  can  be  maintained  independently  of  the  statute. 
The  demurrer  challenges  the  jurisdiction  of  this  court  to  main- 
tain, under  the  act  in  question,  a  bill  in  ctpity  filed  by  a  private 
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iiulivithial  aiul  his  solicitor.  If  is  cK  ;ir  tliat  the  ri^'lit  to  main- 
tain siu'li  a  suit  is  not  I'xprossly  coiifrrrcd  l)y  tiu'  act.  ImliH'd, 
siK'li  right  is,  by  implication,  (hMiiod — First,  because  a  private 
person  is  given  (section  7)  the  right  to  maintain  an  action  at 
law;  and,  second,  the  district  attorneys  of  the  I'nited  States, 
under  the  direction  of  the  attorney  general  (section  4),  are 
charged  with  the  duty  of  commencing  suits  in  equity.  If  it 
were  the  intention  of  the  lawiiiakcrs  to  vest  in  every  irrespon- 
sible individual,  who  may  deem  himself  aggrieved,  the  right 
to  invoke  the  drastic  and  far-reaching  remedies  conferred  by 
the  act,  is  it  not  reasonable  to  sui)pose  that  they  would  have 
said  so  in  unambiguous  terms?  The  first  three  sections  are 
penal  statutes.  They  give  no  civil  remedy.  Section  4  vests 
the  right  to  institute  proceedings  in  eipiity  in  the  district  at- 
torneys of  the  I'nited  States,  and,  together  with  section  5,  pre- 
scribes the  procedure  in  such  suits.  Section  6  provides  for  the 
seizure  and  forfeiture  to  the  United  States  of  i)roperty  illegally 
owned  under  the  provisions  of  the  act.  So  far,  then,  the  act  is 
a  public  act  providing  no  private  remedy.  If  it  ended  with 
section  G  there  would  probably  be  no  pretense  that  it  sanctioned 
a  suit  like  the  one  at  bar.  What  follows,  however,  in  no  way 
strengthens  the  complainant's  position.  The  only  section  which 
gives  a  private  remedy  is  the  seventh,  which  is  as  follows: 

"Any  person  who  shall  be  injured  in  his  bu.sinc.ss  or  property 
by  any  other  i)erson  or  corporation  by  reason  of  anything  for- 
bidden or  declared  to  be  mdawful  by  this  act,  may  sue  therefor 
in  any  circuit  court  of  the  Tnited  States  in  the  district  in 
which  the  defendant  resides  or  is  found,  without  respect  to 
the  amount  in  controversy,  and  .shall  recover  threefold  the 
damages  by  him  sustained,  and  the  costs  of  suit,  including  a 
reasonable  attorney's  fee." 

Hut  for  this  section  no  private  person  would  have  any  stand- 
ing in  court,  and  as  the  oidy  right  conferred  by  it  is  the  right 
to  sue  for  damages  in  a  court  of  law,  it  follows  that  the  point 
presented  by  the  demurrer  is  well  fouiuleil.  The  precise  (|ues- 
tion  was  decided  in  favor  of  the  views  here  expressed  in  lilin- 
ddl  V.  Ilagan,  54  Fed.  40,  aninncd  G  (".  C.  A.  86. 

The  demurrer  is  alUnvcd.*^ 

4.'> — 8(»o  uIbo  Rlindrll  v.  HiiKnii,  «-il  on  nnothpr  RroniHt)  ;  Hngan  v. 
54  Fed.  40  (where  uijuudJon  grunt-       HIindcll   (Hiune) ;  Greer  Mills  «S:  Co. 
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AMES   V.   AMERICAN   TELEPHONE   &   TEEECh'AIMI    CO. 

(United  States  Circuit  Court,  District  of  Massachusetts,  1909. 

ino  Fed.  820.) 

IJROWN,  District  Jiuigo.  The  declaration  is  framed  in  re- 
liance upon  the  Sherman  anti-trust  act  (Act  July  2,  1800,  c.  G47, 
§1,  26  Stat.  201)  [U.  S.  Comp.  St.  1!)01,  p.  3200]),  and  claims 
threefold  damages  under  that  act. 

The  declaration  avers  in  effect  that  the  plaintilT  is  tlie  owner 
of  shares  of  the  capital  stock  of  the  Telephone,  Telegraph  & 
Cable  Company  of  America,  organized  to  operate  an  inde- 
pendent telephone  system  throughout  the  United  States;  that 
the  defendant,  the  American  Telephone  &  Telegraph  Company, 
secured  control  of  the  Telephone,  Telegraph  &  Cable  Company 
by  the  purchase  of  shares  of  its  stock.  The  principal  allega- 
tion re(iuiring  consideration  is  the  following : 

"The  plamtiff  avers  that  the  defendant  purchased  said 
shares  and  secured  said  control  for  the  purpose  of  preventing 
the  free  operation  of  competition  in  the  interstate  telephone 
traffic  and  commerce  which  said  company  had  planned  to  carry 
on,  and  in  the  attempt  to  monopolize  such  commerce;  that  said 
cable  company  has  since  been  managed  by  the  nominees  of  the 
defendant  and  its  agent,  the  said  Morse,  not  for  the  purpose 
of  developing  the  business  for  which  said  company  was  organ- 
ized, but  for  the  purpose  of  preventing  said  company  from 
doing  business,  and  thus  suppressing  and  smothering  the  com- 
petition which  it  would  otherwise  cause  to  the  business  of  the 
defendant,  until  now  the  company  is  in  the  hands  of  a  receiver ; 
and  that  by  the  exercise  of  its  control  of  said  cable  company 
the  defendant  has,  in  fact,  since  monopolized  such  interstate 
telephone  commerce." 

It  is  alleged  that  the  plaintiff's  injury  was  rendering  worth- 
less his  shares  of  stock  of  the  cable  company.  The  principal 
question  upon  demurrer  is  whether  the  declaration  sets  forth 

V.   Stoller,   77   Fed.    1    (where   ques-  without  further  opinion)  ;    National 

tion   was  whether   a   person   not   re-  Fireproofing  Co.  v.  Mason  Builders' 

siding  in  the  district  could  be  made  Ass'n,  169  Fed.  259   (ante,  p.  552) 

a    party);    Southern    Indiana    Exp.  (where  it  was  held  that  no  principle 

Co.   V.   United   States    Exp.   Co.,   88  of  the  common  law  was  violated). 
Fed.    659    (aflinned,  92  Fed.    1022, 
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jiny  injury  to  tlu'  plaint iiT  nsiiltiiig  in  n  special  damage  peculiar 
to  himself  and  distiii^Miishahle  in  kind  from  that  which  he 
shares  with  all  other  sharehohh-rs  as  a  result  of  aji  injury  to 
the  corporation  in  its  husinrss  or  j)roperty. 

Asstiminp  merely  for  purposes  of  decision  ujion  demurrer 
that  the  declaration  allef,'es  a  violation  of  the  Sherman  act, 
and  that  it  proj)erly  allepes  consequent  damage,  I  am  of  the 
pjiinion  that  the  injury  set  forth  is  to  the  corporation,  for  which 
the  corporation  alone  can  maintain  an  action  at  law  under  the 
Sherman  act.  Section  7  of  that  act  gives  a  right  to  recover 
threefold  damages  to — 

"any  person  who  shall  be  injured  in  his  business  or  property 
by  any  other  person  or  corporation  by  reason  of  anything  for- 
bidden or  declared  to  be  unlawful  by  this  act,"  etc. 

The  business  which  it  is  alleged  was  injured  was  that  of  the 
Telephone,  Telegraph  &  Cable  Company  of  America,  and  not 
of  the  plaintifT.  Can  it  be  said  that  the  injury  which  the  plain- 
tiff has  suffered  by  the  depreciation  of  the  value  of  his  shares 
constitutes  such  an  injury  in  his  property  that  it  is  distinguish- 
able from  the  injury  to  the  corporation?  The  right  of  a  stock- 
holder to  maintain  an  action  at  law  for  injury  suffered  by  the 
corporation  was  carefully  considered  by  Chief  Justice  Shaw, 
in  Smith  v.  Ilurd  et  al.,  12  Mete.  (Mass.)  371,  4(5  Am.  Dec.  690. 
In  this  opinion  it  is  recognized  that  to  the  extent  of  his  separate 
and  i)eeuliar  interest  a  stockholder  may  maintain  his  separate 
and  special  action.    It  is  said,  however: 

"P.ut  an  injury  done  to  the  stock  and  capital,  by  negligence 
or  misfeasance,  is  not  an  injury  to  such  separate  interest,  but 
to  the  whole  body  of  stockholders  in  common.  It  is  like  the 
case  of  a  common  nuisance,  where  one  who  suffered  a  special 
damage,  peculiar  to  himself,  and  distinguishable  in  kind  from 
that  which  he  shares  in  the  common  injui-y,  may  maintain  a 
special  action." 

A  later  case,  Converse  v.  I'liited  .Shoe  Machinery  Company, 
185  Mass.  422,  reaffirms  the  doctrine  of  Smith  v.  llurd,  and  is 
in  |)oint  upon  the  (piestion  whether  this  declaration  sets  forth 
any  special  injury  to  the  plaintiff  which  is  distinguishable  from 
the  alleged  injury  to  the  corporation.  The  language  of  the 
court  is  as  ap|)lieal)Ie,  I  think,  to  the  declaration  in  the  present 
case  as  to  the  similar  declaration  then  before  the  court : 
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"All  tlio  wrongs  doiio  or  iiifciiilccj,  sot  out  in  tlic  rjcclaration, 
are  wroiifjs  a^'airist  the  corijoi-alioii  in  which  the  plaintiir  \h  a 
stockhokU'r,  and  except  thron^Mi  the  coriioralion  tju-y  have  no 
relation  to  the  plaintiff.  She  was  not  afTcclcd  by  tin;  <l<'fen<l- 
ant's  conduct,  except  as  every  other  stoekliolder  was  afTceted. 
Against  her  as  an  individual  there  was  no  conspiracy,  and 
against  her  as  an  individual  no  wrong  was  done  directly.  There 
is  no  diri'ct  legal  i)rivity  between  her  individually,  or  as  a 
stockholder,  and  these  defendants." 

The  Sherman  act  does  not  by  its  terms  afTcct  the  cjuestion 
whether  an  injury  is  in  legal  contemplation  an  injury  to  the 
corporation  or  an  injury  to  the  stockholder.  This  question 
must  be  determined  ujion  ordinary  princij)les  of  law.  There 
can  be  little  doubt  that  the  ordinary  j)rinci])le  of  representation 
of  the  stockholders  by  the  corporation  is  as  applicable  to  a  vio- 
lation of  the  Sherman  act  as  to  any  other  violation  of  law. 
There  is  no  indication  of  an  intention  of  Congress  to  subject  a 
defendant  to  independent  suits  by  a  multitude  of  stockholders 
for  an  act  for  which  the  statute  affords  redress  to  the  corpora- 
tion itself. 

The  corporation  has  a  right  of  action,  and  to  so  interpret  the 
act  as  to  confer  a  right  of  action  upon  the  stockholder  also, 
upon  the  present  declaration,  would  be  in  effect  to  subject  the 
defendant  not  merely  to  treble  damages,  but  to  sextuple  dam- 
ages, for  the  same  unlawful  act.  The  plaintiff's  brief  does  not 
make  satisfactory  answer  to  this  point.  It  is  suggested  by  the 
plaintiff: 

"If  the  corporation  should  also  at  some  later  time  sue  and 
recover,  the  fact  of  the  plaintiff's  earlier  recovery  should  be 
considered  in  estimating  the  damages  to  be  paid  to  the  cor- 
poration." 

The  declaration  alleges  that  the  cable  company  is  now  in  the 
hands  of  a  receiver.  It  follows  that  upon  recovery  of  damages 
for  an  injury  to  the  corporation  the  fund  belongs  to  the  receiver 
for  application  to  the  obligations  of  the  corporation.  These 
obligations  take  precedence  over  the  interest  of  the  share- 
holder. The  prior  recovery  by  a  shareholder,  if  permitted  to 
diminish  recovery  by  the  receiver,  would  result  in  depriving 
creditors  of  the  coiporation,  if  there  are  any,  of  the  assets 
properly  belonging  to  them.     i\roreover,  the  assets  of  the  cor- 
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porntion  aro  subject  to  (lispns;il  li\  jiropii*  coi-poi-iite  action, 
nml  the  iiuliviiliial  stockholder  has  no  li^'lits  incoiisistciit  w  itli 
tliis  ri^^ht  of  thi'  coritoratioii. 

The  allegation  of  damage  to  the  i)]aintifr  is  that  : 

"lie  has  been  greatly  injured  in  his  business  and  jjroperty, 
in  that  iiis  said  shares  of  stock  which  were  worth,  as  the  plain- 
tiff avers,  $15  per  share,  at  the  time  of  purchase  of  stock  by 
the  deft'ndant,  liave  now  been  rendered  worthless." 

Plaintiff  argues  that,  as  the  declaration  contains  no  aver- 
ment that  the  company  lost  its  assets,  it  is  jierfeetly  conceiv- 
able that  the  sto(d<  of  the  eompany  might  become  practically 
worthless,  though  its  assets  were  not  directly  ail'ected,  if  its 
officers  insisted  upon  a  policy  of  doing  no  business  and  paying 
no  dividends. 

It  is  further  suggested  that : 

"If  absolute  injustice  is  not  to  be  done  by  denying  this 
plaintiff  the  right  to  maintain  his  suit,  the  court  is  retjuired 
to  rule  that  in  no  conceivable  way  and  under  no  conceivable 
form  of  proof  could  he  show  that  the  value  of  his  stock  was 
affected  in  the  slightest  degree  dilTerently  from  the  way  that 
damage  was  done  to  the  corporation.  If  there  is  any  dilVer- 
ence  at  all  in  the  nature  of  the  damage,  then  the  demurrer 
should  be  overruled,  and  the  case  should  bo  tried  on  issues  of 
fact  under  the  proper  guidance  of  the  court." 

The  possibility  that  at  the  trial  proof  may  be  introduced  of 
an  injury  other  than  that  allegeil  in  the  declaration  is  not  a 
good  rx'saon  for  overruling  the  demurrer.  The  only  injury  set 
forth  is  an  injury  to  the  corporation.  No  facts  are  stated  which 
show  an  injury  to  the  plaintiff  distinct  from  that  to  the  cor- 
poration, and  the  possibility  of  proof  thereof  at  a  trial,  there- 
fore, cannot  be  considered  upon  tl.ruurrcr.  Such  a  general 
averment  as  that  "the  plaintiff  has  been  greatly  injured  in  his 
business  and  pro|)erty"  cannot  support  the  introduction  of 
testimony  showing  a  ililVerent  cause  of  action  t'loni  tiuit  of 
which  the  defendant  is  given  notice  by  the  declaration.  The 
j)laintiff  must  set  out  the  facts  from  wiiich  it  apjx'ars  that  he 
has  suffered  a  peculiar  and   individual   injury. 

(•ranting  that  the  value  of  corjiorale  sto(d\  is  dcjtcndcnt,  not 
only  ui)on  assets  in  possession,  but  upon  the  expectation  of 
profits  to  be  realized  through   comluct    of  llic  corporate  busi- 
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iiess,  the  slianliolilcr  lias  \\a  special  interest,  (listincl  from  liiat 
of  tJK'  rorporatioii,  in  siidi  prolits.  il"  (laiiiaf;:os  arc  recrovcrabic 
for  the  (Icstriu'tioii  of  provable  future  pi-otits,  tlie  corijorat ion 
or  its  i-eccivci-,  ami  not  the  stockliolibr-,  would  be  entitled  to 
such  damages.     I'ortei-  v.  Sabiii,  14!>  T.  S.  47:],  M  Ij.  Kd.  Slf). 

It  is  not  nt'cessary,  however,  to  speculate  as  to  tlie  possibili- 
ties and  as  to  tiie  conceivabb-  right  of  stockholders  to  maintain 
individual  actions.  It  is  enough  to  say  that  the  wrongs  here 
alleged  are  to  the  cori)oration,  tiiat  to  a<linit  any  other  line  of 
proof  would  be  to  go  outside  of  the  declaration,  and  that  the 
proper  guidance  of  the  court  should  be  exercised,  not  in  dis- 
tinguishing relevant  and  irrelevant  issues  at  the  trial,  but  by 
rulings  on  demurrer  wliieli  will  determine  the  orderly  course 
of  tlie  trial. 

The  facts  in  the  case  of  Metcalf  v.  American  School  Furni- 
ture Company  (C.  C.)  108  Fed.  909,  are  substantially  different. 
There  is  no  careful  consideration  in  that  case  of  the  question 
of  representation  of  the  stockholder  by  the  corporation  in 
suits  under  the  Sherman  anti-trust  act.  The  decision  is  con- 
lined  to  the  ground  of  multifariousness.  The  affirmation  of 
this  decision  by  the  Circuit  Court  of  Appeals  in  51  C.  C.  A.  599, 
amounts  to  nothing  more  than  an  affirmation  of  the  decision 
that  the  claim  for  tri])le  damages  under  the  Sherman  act  could 
not  be  joined  with  a  stockholders'  bill.  The  court  observes 
that: 

"Section  7  of  the  federal  act  of  1890  is  declaratory  of  a  com- 
mon-law right  which  existed  in  favor  of  parties  injured  by 
wrongs  enumerated  in  other  sections  of  that  act,  and  confers 
jurisdiction  to  seek  a  remedy,  and  with  treble  damages,  in  a 
federal  tribunal.  The  character  of  the  right  of  action  is  in  no 
way  changed,  and  still  remains  one  in  tort." 

This  is  inconsistent  with  the  contention  that  the  Sherman 
act  has  the  effect  of  changing  the  ordinary  rule  that  the  cor- 
poration represents  the  stockholder  in  wrongs  done  to  the 
corporation.  The  plaintiff  does  not  contend  that  the  right  of 
action  for  treble  damages  is  given  to  the  stockholder  and  denied 
to  the  corporation.  A  construction  of  the  act  which  makes 
the  defendant  liable  to  sextuple  damages  is  certainly  to  be 
avoided.    The  asserted  right  of  the  stockholder  is  inconsistent 
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with    llif   ri^'lit    of   tlic   forjutral  ion    to   iiiniiiliiiii   suit    upon    the 
fjn'ts  allf^jcd  ill  the  dfclarat ion. 

In  Pi'nnsylvania  Sugar  Kfliiiiii^  Cunipaiiy  v.  American  Su^^ar 
lu'linint;  Company  (C.  C.)  1(50  Fed.  144,  a  similar  action  was 
broii^'ht,  not.  by  a  stockholder,  but  by  the  corporation.  The 
eotiiplaint  was  dismissed  by  the  Circuit  Court  on  tiie  authority 
of  Fnited  States  v.  H.  C.  Knight  Company,  inti  U.  S.  1,  :i\)  L. 
Ed.  M25.  A  recent  press  report  states,  however,  that  this  d»'- 
cision  was  reversed  by  the  Fnited  States  Circuit  Court  of 
Appeals  for  the  Second  Circuit  and  the  right  of  the  corporation 
to  nuiintain  .suit  w'as  apparently  aftirmed.     lf»ti  Fed.  2r)4. 

The  plaintilT  contends  that,  if  it  be  true  tiiat  the  corporation 
and  not  the  stockholder  is  the  proper  party  to  bring  suit,  it 
then  follows  that  the  stockholder  has  no  remedy  at  all,  for  the 
reason  that  several  cases  have  decided  that  a  private  individ- 
ual cannot  sue  in  equity  under  the  Sherman  act,  and  that  the 
only  remedy  is  at  law.  The  cases  of  Fidcock  v.  Harrington 
(C.  C.)  (i4  Fed.  821,  Gulf,  C.  &  S.  F.  Ky.  Co.  v.  .Miami  S.  S.  Co., 
30  C.  C.  A.  142,  and  Southern  Indiana  Ext.  Co.  v.  V.  S.  Exp. 
Co.  (C.  C.)  88  Fed.  (if)*),  do  not  touch  the  (piestion  of  the  rights 
in  etiuity  of  a  stockholder  upon  a  refusal  of  a  corporation  to 
nuiintain  an  action  at  law  for  damages  uiuler  the  Shennan  act. 
A  i)ill  in  ecpiity  based  upon  this  ground  would  be  substantially 
dilferent  from  the  suits  in  ecjuity  above  referred  to.  The  possi- 
l)ility  that  the  .stockholder  might  be  deprived  of  some  right 
through  the  failure  or  refusal  of  the  corporation  to  take  the 
projjcr  stej)s  to  enforce  its  rights  is  not  a  suflicient  reason  for 
disregarding  the  doctrine  of  Smith  v.  Iliiid,  and  Converse  v. 
Fnited  States  Shoe  Machinery  Company.  See  I'orter  v.  Sabin, 
149  U.  S.  473,  37  L.  Ed.  815. 

The  cable  company  being  in  tin-  liaiuis  of  a  receiver,  there 
should  be  little  practical  diniculty  in  working  out  the  stock- 
holder's right  tiirough  directions  to  the  receiver  as  to  suits 
ui)on  cau.ses  of  action  belonging  to  the  corporation. 

The  defendant  contends,  further,  that  the  declaration  shows 
no  breach  of  the  Sherman  act  resulting  in  daiiuige  to  any  one. 
A  decision  of  this  (piestion  involves  a  caii  ful  consideration  of 
a  number  of  decisions,  some  of  which  were  not  discussed  at  the 
argument. 
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T  am  of  the  o{)inion  that  a  t'onsidcratio/i  of  tliis  point  is  un- 
necessary, in  view  of  what  soems  to  me  the  vital  ol)jf{;tion  to 
the  maintenance  of  a  suit  \)y  a  stocklioldcr  upon  the  ]>resent 
declaration. 

Domurrer  sustained. 


CHAPTER  ni 

THE  CLAYTON  ACT 

All  Act  To  suppK'inciit  exist iiif;  laws  ajjaiiist  unlawful  re- 
straints and  monopolies,  and  for  other  purposes.  [Public — 
No.  2]2--^;:{d  Congress.]      [II.  K.  l')67u.] 

Section'  1.  Be  it  ctwittd  hi/  the  Senate  and  House  of  Repre- 
sentatives of  the  Vnitid  Stat(s  of  America  in  Congress  as- 
sembled, That  "antitrust  laws,"  as  used  herein,  includes  the 
Act  entitled  "An  Act  to  protect  trade  and  commerce  against 
unlawful  restraints  and  monoi)olies, "  approved  July  second, 
eighteen  hundred  and  ninety;  sections  seventy-three  to  seventy- 
seven,  inclusive,  of  an  Act  entitled  "An  Act  to  reduce  taxation, 
to  provide  revenue  for  the  Government,  and  for  other  pur- 
poses," of  August  twenty-seventh,  eighteen  hundred  and  ninety- 
four;  an  Act  entitled  "An  Act  to  amend  sections  seventy-three 
and  seventy-six  of  the  Act  of  August  twenty-seventh,  eighteen 
hundred  and  ninety- four,  entitled  'An  Act  to  reduce  taxation, 
to  provide  revenue  for  the  Government,  and  for  other  pur- 
poses,' "  ai)proved  February  twelfth,  nineteen  hundred  and 
thirteen ;  and  also  this  Act. 

"Commerce,"  as  used  herein.  iiie;iiis  tiiide  or  commerce 
among  the  several  States  and  witii  foreign  nations,  or  between 
the  District  of  Columbia  or  any  Territory  of  the  Cnited  States 
and  any  State,  Territoi-y,  or  foreign  nation,  or  between  any 
insular  possessions  or  other  places  under  the  jurisilietion  of 
the  United  States,  or  between  any  such  possession  or  place  and 
any  State  or  Territory  of  the  Cnited  St^ites  or  the  District  of 
Columbia  <»r  any  foreign  nation,  or  within  the  District  of 
Columbia  or  any  Territory  or  any  insular  possession  or  other 
place  under  the  jurisdiction  of  the  ITnited  States:  Provided, 
That  nothing  in  this  Act  contaJMed  shall  apply  to  the  IMiilip- 
pino  Islands. 
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Tho  word  "porson"  or  "persons"  wherfiver  used  in  this  Act 
shall  be  deemed  to  include  corporations  and  associations  exist- 
ing under  or  authorized  by  the  laws  of  either  the  United  States, 
the  laws  of  any  of  the  Territories,  the  laws  of  any  .State,  or  the 
laws  of  any  foreign  country. 

Sex:.  2.  That  it  shall  be  unlawful  for  any  person  engaged 
in  commerce,  in  the  course  of  such  commerce,  eitlier  directly 
or  indirectly  to  discriminate  in  price  between  different  pur- 
chasers of  commodities,  which  commodities  are  sold  for  use, 
consumption,  or  resale  within  the  United  States  or  any  Terri- 
tory thereof  or  the  District  of  Columbia  or  any  insular  posses- 
sion or  other  place  under  the  jurisdiction  of  the  United  States, 
where  the  etTect  of  such  discrimination  may  be  to  substantially 
lessen  competition  or  tend  to  create  a  monopoly  in  any  line  of 
commerce:  Provided,  That  nothing  herein  contained  shall  pre- 
vent discrimination  in  prices  between  purchasers  of  commodi- 
ties on  account  of  differences  in  the  grade,  quality  or  quantity 
of  the  commodity  sold,  or  that  makes  only  due  allowance  for 
difference  in  the  cost  of  selling  or  transportation,  or  discrimina- 
tion in  price  in  the  same  or  different  communities  made  in  good 
faith  to  meet  competition:  And  provided  further,  That  noth- 
ing herein  contained  shall  prevent  persons  engaged  in  selling 
goods,  wares,  or  merchandise  in  commerce  from  selecting  their 
own  customers  in  bona  fide  transactions  and  not  in  restraint 
of  trade. 

Sec.  3.  That  it  shall  be  unlawful  for  any  person  engaged  in 
commerce,  in  the  course  of  such  commerce,  to  lease  or  make 
a  sale  or  contract  for  sale  of  goods,  wares,  merchandise, 
machinery,  supplies  or  other  commodities,  whether  patented  or' 
unpatented,  for  use,  consumption  or  resale  within  the  United 
States  or  any  Territory  thereof  or  the  District  of  Columbia  or 
any  insular  possession  or  other  place  under  the  jurisdiction  of 
the  United  States,  or  fix  a  price  charged  therefor,  or  discount 
from,  or  rebate  upon,  such  price,  on  the  condition,  agreement  or 
understanding  that  the  lessee  or  purchaser  thereof  shall  not 
use  or  deal  in  the  goods,  wares,  merchandise,  machinery,  sup- 
plies or  other  commodities  of  a  competitor  or  competitors  of 
the  lessor  or  seller,  where  the  effect  of  such  lease,  sale,  or  con- 
tract for  sale  or  such  condition,  agreement  or  understanding 
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may  !>«•  to  siibstnntially  Irsscn  (•(mi|»»-titi(tii  or  tnitl  to  crcatt'  a 
monopoly  in  any  line  of  commerce. 

Ska'.  4.  That  any  person  who  .shall  hr  injiircd  in  his  hnsincs.s 
or  pro|>city  hy  reason  of  anythinj?  forbidden  in  the  antitrust 
laws  may  sue  thcn-for  in  any  district  court  of  the  United  States 
in  tlu'  district  in  which  the  defcniiant  resides  or  is  found  or 
has  an  a^'cnt,  without  rt-spect  to  the  amount  in  controversy, 
ami  shall  recover  threefold  the  damaf^'cs  hy  him  sustained,  and 
the  cost  of  suit.  includin|.j  a  reasonable  attorney's  fee. 

Sec.  T).  Tiiat  a  linal  .iu(it.,'ment  or  decree  hereafter  rendered 
iu  any  criminaJ  j)rosecution  or  in  any  suit  or  proceeding  in 
etpiity  brou^'ht  by  or  on  behalf  of  the  United  States  under  the 
antitrust  laws  to  the  effect  that  a  defendant  has  violated  said 
laws  siuill  be  i)rima  facie  evidence  against  such  defendant  in 
any  suit  or  pi-uceeding  brought  by  any  other  party  against  such 
defendant  under  said  laws  as  to  all  matters  respecting  which 
.sjud  juilgment  or  decree  would  be  an  cstoj)pel  as  between  the 
parties  thereto:  VruvidUd,  This  .section  .shall  not  apply  to  con- 
sent judgments  or  decrees  entered  before  any  testimony  has 
been  taken:  I'rovidid  further,  This  .section  sliall  not  apply  to 
consent  judgments  or  decrees  rendered  in  crimiiuil  proceedings 
or  suits  in  equity,  now  jjcnding,  in  which  the  taking  of  testi- 
mony has  been  commenced  but  has  not  been  concludetl,  pro- 
vided such  judgments  or  decrees  are  rendered  before  any 
further  testimony  is  taken. 

Whenever  any  suit  or  proceeding  in  ecpiity  or  criminal  prose- 
cution is  instituted  by  the  United  States  to  prevent,  restrain  or 
punish  violations  of  any  of  the  antitrust  laws,  tin-  running  of 
the  statute  of  limitations  in  res|)ect  of  each  and  every  private 
right  of  action  arising  under  said  laws  and  basi-d  in  whole  or 
in  part  on  any  matter  complained  ol  in  said  suit  or  proceeding 
shall  be  suspended  during  the  jjcndency  thereof. 

SfcU.  0.  Tiuit  the  labor  of  a  luunan  bt'ing  is  not  a  commodity 
or  article  of  commerc«'.  .Nothing  contained  in  the  antitrust 
laws  shall  be  construed  to  forbid  the  existence  and  operation 
of  labor,  agricultural,  or  h()rtieultural  organizations,  instituted 
for  the  purjjost's  of  mutual  ln-lp,  and  not  having  capital  stock 
or  conducted  for  prolit,  or  to  forltid  or  restrain  individual  mem- 
bers <jf  such  organizations  from  lawfully  carrying  out  the 
legitimate  objects  thereof;  nor  shall  such  organizations,  or  the 
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iin'iiihcrs  lliciTof,  he  held  oi-  constniod  to  lie  illcj,';il  coriiliiiia- 
lioMS  OI"  (•()iisj)ii'acii'.s  in  i-csli-ainf  ol'  Iradr,  iiihIit  Hit-  aiilitrust 
laws. 

Sexj.  7.  Thai  IK)  corpoi  al  ion  engaged  in  coininercc  shall 
acquire,  dii'fctiy  oi'  indii-cftiy,  tin!  wliole  or  any  part,  of  the 
stock  or  other  share  capital  of  another  corporation  engaged 
also  in  commerce,  where  the  effect  of  sucli  a<M|uisition  may  be 
to  sul)stantially  lessen  competition  between  the  corjjoratioii 
whose  stoek  is  so  ac(iuirecl  and  tiie  cor])oration  making  the 
acquisition,  or  to  restrain  such  commerce  in  any  section  or 
community,  or  tend  to  create  a  monopoly  of  any  line  of  com- 
merce. 

No  corporation  shall  acquire,  directly  or  indirectly,  the  whole 
or  any  part  of  the  stock  or  other  share  capital  or  two  or  more 
corporations  engaged  in  commerce  where  the  effect  of  such 
acquisition,  or  the  use  of  such  stock  by  the  voting  or  granting  of 
proxies  or  otherwise,  may  be  to  substantially  lessen  competition 
between  such  corporations,  or  any  of  them,  whose  stock  or  other 
share  capital  is  so  acc^uired,  or  to  restrain  such  commerce  in 
any  section  or  community,  or  tend  to  create  a  mouojjoly  of  any 
line  of  commerce. 

This  section  shall  not  apply  to  corporations  purchasing  such 
stock  solely  for  investment  and  not  using  the  same  by  voting 
or  otherwise  to  bring  about,  or  in  attempting  to  bring  about, 
the  substantial  lessening  of  competition.  Nor  shall  anything 
contained  in  this  section  prevent  a  corporation  engaged  in  com- 
merce from  causing  the  formation  of  subsidiary  corporations 
for  the  actual  carrying  on  of  their  immediate  lawful  business, 
or  the  natural  and  legitimate  branches  or  extensions  thereof, 
or  from  owning  and  holding  all  or  a  part  of  the  stock  of  such 
subsidiary  corporations,  when  the  effect  of  such  formation  is 
not  to  substantially  lessen  competition. 

Nor  shall  anything  herein  contained  be  construed  to  prohibit 
any  common  carrier  subject  to  the  laws  to  regulate  commerce 
from  aiding  in  the  construction  of  branches  or  short  lines  so 
located  as  to  become  feeders  to  the  main  line  of  the  company 
so  aiding  in  such  construction  or  from  acquiring  or  owning 
all  or  any  part  of  the  stock  of  such  branch  lines,  nor  to  pre- 
vent any  such  common  carrier  from  aerpiiring  and  owning  all 
or  any  part  of  the  stock  of  a  branch  or  short  line  constructed 


1232    COMBINATIONS  AND  RESTRAINT  OF  TRADE 

by  ail  imlt'iuMitliMit  coiiijtiiiiy  ^vllt■r^'  tlurc  is  no  substantial  com- 
prtitioM  bftwoen  the  roinpany  owning  thi-  branch  line  so  con- 
struoted  and  tin*  company  owning  the  main  line  acquiring 
the  property  or  an  interest  theri'in,  nor  to  prevent  such  com- 
mon carrier  from  extending  any  of  its  lines  through  the 
meiiium  of  the  aecpiisition  of  stock  or  otherwise  of  any  other 
such  common  carrier  where  there  is  no  substantial  competi- 
tion between  the  company  extending  its  lines  and  the  com- 
j>any  whose  stock,  i>roperty,  or  an  interest  therein  is  so 
ac<|uired. 

Nothing  contained  in  this  section  shall  be  held  to  aflfect  or 
impair  any  right  heretofore  legally  acquired:  Provided,  That 
notiiing  in  this  section  shall  be  held  or  construed  to  authorize 
or  make  lawful  anything  heretofore  prohibited  or  made  illegal 
by  the  antitrust  laws,  nor  to  exempt  any  j)erson  from  the  penal 
provisions  thereof  or  the  civil  remedies  therein  provided. 

Sec.  8.  That  from  and  after  two  years  from  the  date  of  the 
approval  of  this  Act  no  person  shall  at  the  .same  time  be  a 
director  or  other  officers  or  employee  of  more  than  one  bank, 
banking  association  or  trust  company,  organized  or  operat- 
ing under  the  laws  of  the  United  States,  either  of  which  has 
deposits,  capital,  surplus,  and  undivided  profits  aggregating 
more  than  $5,000,000;  and  no  private  banker  or  person  who 
is  a  director  in  any  bank  or  trust  company,  organized  and 
operating  under  the  laws  of  a  State,  having  deposits,  capital, 
surplu-s,  and  undivided  profits  aggregating  more  than 
$:'),000,000,  shall  be  eligible  to  be  a  director  in  any  bank  or 
bankijig  association  organized  or  operating  under  the  laws 
of  the  United  States.  The  eligibility  of  a  director,  officer,  or 
employee  under  the  foregoing  j)rovisions  shall  be  determined 
by  the  average  amount  of  tleposits,  cuj)ital,  surplus,  and  un- 
divided profits  as  shown  in  the  official  statements  of  such 
bank,  banking  association,  or  trust  company  tiled  as  provided 
by  law  during  tlie  fiscal  year  next  j)receding  the  date  set  for 
the  annual  ehctioii  of  directors,  and  when  a  director,  officer, 
or  enjployee  has  been  elected  or  selected  in  accordance  with 
the  i)rovisions  of  this  Act  it  shall  be  lawful  for  him  to  con- 
tinue as  such  for  one  year  thereafter  under  said  election  or 
em|)loyment. 

No  bank,  banking  association  or  tru.st  company,  organized 
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or  operating  under  the  laws  of  the  United  States,  in  any  eity 
or  incorporated  town  or  village  of  iiior*-  llian  two  luitidred 
thousand  inhabitants,  as  shown  by  the  last  jireeeding  df-cen- 
uial  census  of  the  United  States,  shall  have  as  a  director  or 
other  officer  or  employee  any  private  banker  or  any  director 
or  other  officer  or  employee  of  any  other  bank,  banking  asso- 
ciation or  trust  company  located  in  the  same  place:  Provuhd, 
That  nothing  in  this  section  shall  apply  to  mutual  savings 
banks  not  having  a  capital  stock  represented  by  shares:  J'ro- 
v-klcd  further,  That  a  director  or  other  officer  or  employee  of 
such  bank,  banking  association,  or  trust  company  may  be  a 
director  or  other  officer  or  employee  of  not  more  than  one 
other  bank  or  trust  company  organized  under  the  laws  of 
the  United  States  or  any  State  where  the  entire  capital  stock 
of  one  is  owned  by  stockholders  in  the  other:  And  provided 
further,  That  nothing  cont^ained  in  this  section  shall  forbixl 
a  director  of  class  A  of  a  Federal  reserve  bank,  as  defined  in 
the  Federal  Reserve  Act  from  being  an  officer  or  director  or 
both  an  officer  and  director  in  one  member  bank. 

That  from  and  after  tw^o  years  from  the  date  of  the  approval 
of  this  Act  no  person  at  the  same  time  shall  be  a  director  in 
any  two  or  more  corporations,  any  one  of  which  has  capital, 
surplus,  and  undivided  profits  aggregating  more  than 
$1,000,000,  engaged  in  whole  or  in  part  in  commerce,  other 
than  banks,  banking  associations,  trust  companies  and  com- 
mon carriers  subject  to  the  Act  to  regulate  commerce,  ap- 
proved February  fourth,  eighteen  hundred  and  eighty-seven, 
if  such  corporations  are  or  shall  have  been  theretofore,  by 
virtue  of  their  business  and  location  of  operation,  competitors, 
so  that  the  elimination  of  competition  by  agreement  between 
them  would  constitute  a  violation  of  any  of  the  provisions  of 
any  of  the  antitrust  laws.  The  eligibility  of  a  director  under 
the  foregoing  provision  shall  be  determined  by  the  aggregate 
amount  of  the  capital,  surplus,  and  undivided  profits,  exclu- 
sive of  dividends  declared  but  not  paid  to  stockholders,  at 
the  end  of  the  fiscal  year  of  said  corporation  next  preceding 
the  election  of  directors,  and  when  a  director  has  been  elected 
in  accordance  with  the  provisions  of  this  Act  it  shall  be  law- 
ful for  him  to  continue  as  such  for  one  year  thereafter. 

When  any  person  elected  or  chosen  as  a  director  or  officer 
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or  si'ltM'tcd  as  Mil  ciiiployt't'  of  iiny  haiili  or  otlitT  corimral  ion 
subject  to  the  provisions  of  this  Act  is  rlijriMc  at  tlic  tiiiio  of 
his  election  or  selection  to  act  for  such  bunk  or  otln-r  corpora- 
tion in  such  capacity  his  elitribility  to  act  in  such  capacity 
shall  not  bf  alTcctcd  and  he  shall  not  brconic  or  br  (Icfiiifd 
amcnalile  to  any  of  the  provisions  hereof  by  reason  of  any 
change  in  the  alTairs  of  such  bank  or  other  corjioration  from 
whatsoever  eaus*-,  whctlu-r  specifically  excepted  by  any  of 
the  provisions  hereof  or  not,  until  the  expiration  of  one  year 
from  the  date  of  his  election  or  emiiloyinent. 

Sec.  0,  Every  president,  director,  officer  or  manager  of  any 
firm,  association  or  corporation  engaged  in  commerce  as  n 
common  carrier,  who  embezzles,  steals,  abstracts  or  willfully 
misapplies,  or  willfully  permits  to  be  inisa|)plied,  any  of  the 
moneys,  funds,  credits,  securities,  property  or  assets  of  such 
firm,  association  or  corporation,  arising  or  accruing  from,  or 
used  in,  such  commerce,  in  whole  or  in  part,  or  willfully  or 
knowingly  converts  the  same  to  his  own  use  or  to  the  use  of 
another,  shall  be  deemed  guilty  of  a  felony  and  upon  convic- 
tion shall  be  fined  not  less  than  $500  or  confined  in  the  peni- 
tentiary not  less  than  one  year  nor  more  than  ten  years,  or 
both,  in  the  discretion  of  the  court. 

Prosecutions  hereunder  may  be  in  the  district  court  of  the 
United  States  for  the  district  wherein  the  offense  may  have 
been  committed. 

That  nothing  in  this  section  shall  be  held  to  take  away  or 
impair  the  jurisdiction  of  the  courts  of  the  sevi'ral  States 
under  the  laws  thereof;  and  a  judgment  of  conviction  or 
acquittal  on  the  merits  under  tlie  laws  of  any  State  shall  be 
a  bar  to  any  prosecution  hereunder  for  the  same  act  or  acts. 

Seo.  10.  That  after  two  years  from  the  approval  of  this 
Act  no  common  carrier  engaged  in  commerce  shall  have  any 
dealings  in  securities,  su|)i)lie!»  or  other  articles  of  commerce, 
or  shall  make  or  have  any  contracts  for  construction  or  main- 
tenance of  any  kind,  to  the  amount  of  more  than  .$/)(»,000,  in 
the  aggregate,  in  any  one  year,  with  another  corporation, 
firm,  partnership  or  association  when  the  said  eoiniiion  car- 
rier shall  have  ujion  its  board  of  directors  or  as  its  president, 
manager  or  as  its  purchaHing  or  selling  ofUccr,  or  agi-nt  in 
the  j)arlicular  transaction,  any  person  who  is  at  the  same  time 
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a  (lifci'lor,  ni;iMa},'t'i-,  or  purdiasiiii;  or  sdliiif^'  otiicci-  of,  or  who 
lias  ;iiiy  substantial  intcrcsf  in,  such  olhcr  corjiorat ion,  lirni, 
|)arlJi('rshi|)  or  association,  unless  and  cxcM'jjt  sufli  purchaHes 
shall  hi'  made  I'rom,  or  such  dealings  shall  be  with,  the  bidder 
whose  bid  is  the  most  favorable  to  such  common  carrier,  to 
be  ascertained  by  competitive  bidding  under  regulations  to 
be  prescribed  by  rule  or  otherwise  by  the  Interstate  Com- 
merce Commission.  No  bid  shall  be  received  unless'the  name 
and  address  of  the  bidder  or  the  names  and  addresses  of  the 
officers,  directors  and  general  managers  thereof,  if  the  bidder 
be  a  corporation,  or  of  the  membeifs,  if  it  be  a  partnership  or 
firm,  be  given  with  the  bid. 

Any  person  who  shall,  directly  or  indirectly,  do  or  attempt 
to  do  anything  to  prevent  anyone  from  bidding  or  shall  do 
any  act  to  prevent  free  and  fair  competition  among  the  bid- 
ders or  those  desiring  to  bid  shall  be  j)unished  as  prescribed  in 
this  section  in  the  case  of  an  officer  or  director. 

Every  such  common  carrier  having  any  such  transactions 
or  making  any  such  purchases  shall  within  thirty  days  after 
making  the  same  file  with  the  Interstate  Commerce  Commis- 
sion a  full  and  detailed  statement  of  the  transaction  showing 
the  manner  of  the  competitive  bidding,  who  were  the  bidders, 
and  the  names  and  addresses  of  the  directors  and  officers  of 
the  corporations  and  the  members  of  the  firm  or  partnership 
bidding;  and  whenever  the  said  commission  shall,  after 
investigation  or  hearing,  have  reason  to  believe  that  the  law 
has  been  violated  in  and  about  the  said  purchases  or  trans- 
actions it  shall  transmit  all  papers  and  documents  and  its  own 
views  or  findings  regarding  the  transaction  to  the  Attorney 
General. 

If  any  common  carrier  shall  violate  this  section  it  shall  be 
fined  not  exceeding  $25,000;  and  every  such  director,  agent, 
manager  or  officer  thereof  who  shall  have  knowingly  voted  for 
or  directed  the  act  constituting  such  violation  or  who  shall 
have  aided  or  abetted  in  such  violation  shall  be  deemed  guilty 
of  a  misdemeanor  and  shall  be  fined  not  exceeding  $5,000,  or 
confined  in  jail  not  exceeding  one  year,  or  both,  in  the  discre- 
tion of  the  court. 

Sec.  11.  That  authority  to  enforce  compliance  with  sections 
two,  three,  seven  and  eight  of  this  Act  by  the  persons  respec- 
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tively  subject  thereto  is  hereby  vt-sted :  in  the  Interstate 
I'oinnieree  Commission  wliere  applicable  to  common  carriers, 
in  the  Federal  Reserve  Board  where  applicable  to  banks,  bank- 
ing associations  and  trust  companies,  ami  in  the  Federal  Trade 
Commission  where  applicabif  to  all  other  character  of  com- 
merce, to  be  exercised  as  follows: 

Whenever  the  commission  or  board  vested  with  jurisdiction 
thereof  shall  havi>  reason  to  believe  that  any  person  is  violat- 
ing or  has  violated  any  of  the  provisions  of  sections  two,  three, 
seven  and  eipht  of  this  Act,  it  shall  issue  and  serve  upon  such 
j)erson  a  conii)Iaint  stating  its  charges  in  that  respect,  and 
containing  a  notice  of  a  hearing  ui)on  a  day  and  at  a  place 
therein  fixed  at  least  thirty  days  after  the  service  of  said  com- 
plaint. The  jjerson  so  complained  of  shall  have  the  right  to 
appear  at  the  place  and  time  so  fixed  and  show  cause  why  an 
order  should  not  be  entered  by  the  commission  or  board 
requiring  such  person  to  cease  and  desist  from  the  violation 
of  the  law  so  charged  in  said  complaint.  Any  person  may 
make  application,  and  upon  good  cause  shown  may  be  allowed 
by  the  commission  or  board,  to  intervene  and  appear  in  said 
proceediiig  by  counsel  or  in  person.  The  testimony  in  any 
such  proceeding  shall  be  reduced  to  writing  and  fileil  in  the 
ofiice  of  the  commission  or  board.  If  upon  such  hearing  the 
commission  or  board,  as  the  case  may  be,  shall  be  of  the  opin- 
ion tJiat  any  of  the  provisions  of  said  sections  have  been  or 
are  being  violated,  it  shall  make  a  report  in  writing  in  which 
it  shall  state  its  findings  as  to  the  facts,  and  shall  issue  and 
cause  to  be  served  on  such  person  an  order  re(|uiring  such 
person  to  cease  and  desist  from  such  violations,  and  divest 
itself  of  the  stock  liclil  m-  rid  itself  of  the  directors  chosen 
contrary  to  the  provisions  of  sections  seven  anil  eight  of  this 
Act,  if  any  there  be,  in  the  manner  and  within  tlie  time  fixed 
by  said  order.  Cntil  a  ti  anseript  of  the  i-ecord  in  such  hear- 
ing shall  have  been  filed  in  a  cirenit  court  of  ajiju'als  of  the 
Cnited  States,  as  hereinafter  provideil,  the  commission  or 
board  may  at  any  time,  upon  sncii  notice  ami  in  sinh  manner 
as  it  shall  deem  proper,  modify  or  set  aside,  in  wliole  or  in 
part,  any  nport  or  any  order  made  or  issued  by  it  under  this 
section. 

If  such  person   fails  or  neglects  to  obey  such   orih'r  of  the 
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ooiuinissiou  or  board  while  the  same  is  in  cfTccf,  the  commis- 
sion or  hoard  may  apply  to  the  circuit  court  of  appeals  of  the 
United  States,  within  any  circuit  where  the  violation  com- 
plained of  was  or*  is  being  committed  oi'  where  such  person 
resides  or  carries  on  business,  for  the  enforeement  of  its  order, 
and  siiali  certify  and  file  with  its  application  a  transeript  of 
the  entire  recoi-d  in  llie  proceeding,  including  all  the  testi- 
mony taken  and  the  rej)ort  and  order  of  the  commission  or 
board.  Upon  such  filing  of  the  application  and  transcript  the 
court  shall  cause  notice  thereof  to  be  served  upon  such  person 
and  thereupon  shall  have  jurisdiction  of  the  proceeding  and 
of  the  question  determined  therein,  and  shall  have  power  to 
make  and  enter  upon  the  pleadings,  testimony,  and  proceed- 
ings set  forth  in  such  transcript  a  decree  afTirming,  modify- 
ing, or  setting  aside  the  order  of  the  commission  or  board.  The 
findings  of  the  commission  or  board  as  to  the  facts,  if  sup- 
ported by  testimony,  shall  be  conclusive.  Tf  either  party  shall 
apply  to  the  court  for  leave  to  adduce  additional  evidence, 
and  shall  show  to  the  satisfaction  of  the  court  that  such  addi- 
tional evidence  is  material  and  that  there  were  reasonable 
grounds  for  the  failure  to  adduce  such  evidence  in  the  pro- 
ceeding before  the  commission  or  board,  the  court  may  order 
such  additional  evidence  to  be  taken  before  the  commission 
or  board  and  to  be  adduced  upon  the  hearing  in  such  manner 
and  upon  such  terms  and  conditions  as  to  the  court  may  seem 
proper.  The  commission  or  board  may  modify  its  findings  as 
to  the  facts,  or  make  new  findings,  by  reason  of  the  additional 
evidence  so  taken,  and  it  shall  file  such  modified  or  new  find- 
ings, w^hich,  if  supported  by  testimony,  shall  be  conclusive, 
and  it-s  recommendation,  if  any,  for  the  modification  or  setting 
aside  of  its  original  order,  with  the  retuni  of  such  additional 
evidence.  The  judgment  and  decree  of  the  court  shall  be 
final,  except  that  the  same  shall  be  subject  to  review  by  the 
Supreme  Court  upon  certiorari  as  provided  in  section  two 
hundred  and  forty  of  the  Judicial  Code. 

Any  party  required  by  such  order  of  the  commission  or 
board  to  cease  and  desist  from  a  violation  charged  may  obtain 
a  review  of  such  order  in  said  circuit  court  of  appeals  by 
filing  in  the  court  a  written  petition  praying  that  the  order 
of  the  commission  or  board  be  set  aside.    A  copy  of  such  peti- 
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tion  sliall  l»t'  tOiM liwitli  siTVfil  ii|i(iii  tlif  cuminissioii  oi-  hoard, 
aiul  theri'upoii  the  cominission  or  hoard  fortliwilh  sliall  I'ortify 
and  file  in  tlu'  cowrf  a  transcript  of  the  record  as  hcrciiibtd'orc 
proviiicd.  I'pon  tlic  tiling:  of  the  transcript  the  court  shall 
have  thi'  same  jurisdiction  to  aflirni.  set  aside,  or  modify  tiie 
order  of  tho  commission  or  hoard  as  in  the  case  of  an  applica- 
tion by  the  commission  or  hoard  for  the  enforcement  of  its 
order,  and  the  fiudings  of  the  commission  or  board  as  to  the 
facts,  if  supported  by  testimony,  shall  in  like  manner  be  con- 
elusive. 

The  jurisdiction  of  the  circuit  court  of  appeals  of  the 
Uniteil  St^ites  to  enforce,  set  aside,  or  modify  orders  of  the 
commission  or  board  shall  be  exclusive. 

Such  proceedings  in  the  circuit  court  of  appeals  shall  be 
given  precedence  over  other  cases  pendinp:  therein,  and  shall 
be  in  every  way  expedited.  No  order  of  the  commission  or 
board  or  the  judgment  of  the  court  to  enforce  the  same  shall 
in  any  wise  relieve  or  absolve  any  person  from  any  liability 
under  the  antitrust  Acts. 

Complaints,  orders,  and  other  processes  of  the  commission 
or  board  under  this  section  may  be  served  by  anyone  duly 
authorized  by  the  commission  or  board,  either  (a)  by  deliver- 
ing a  copy  thereof  to  the  peison  to  be  served,  or  to  a  mem- 
ber of  the  partnership  to  be  served,  or  to  the  president,  secre- 
tary, or  other  executive  otlicer  or  a  director  of  the  cori)orHtion 
to  be  served;  or  (b)  by  leaving  a  copy  thereof  at  the  principal 
office  or  place  of  business  of  such  person  ;  or  (c)  by  rcfjistering 
and  mailing  a  cojiy  thereof  addressed  to  such  person  at  his 
priii<'ij)al  otlice  or  place  of  liiisiness.  The  verified  retui'ii  by 
the  jjcrson  so  serving,'  said  comi)laint,  order,  or  other  pri)ces.s 
setting  forth  the  manner  of  said  service  shall  he  |)roof  of  the 
same,  and  the  return  postoflic(!  receipt  for  said  complaint, 
order,  or  other  process  re^istereil  and  mailed  as  afori'said 
shall  be  i)roof  of  the  service  of  tlie  same. 

Sec'.  lli.  That  any  suit,  action,  or  jiroceedinj;  under  the  anli- 
tnist  laws  a^'ainst  a  corporation  nuiy  be  brou^'ht  not  only  in 
the  judicial  district  whereof  it  is  an  inhabitant,  l»ul  also  in 
any  district  wheiein  it  may  be  found  iw  transacts  business; 
and  all  procc.ss  in  such  cases  may  be  served  in  the  diHtriet  of 
which  it  is  an  inhabitant,  or  wherever  it  may  be  found. 


THE  CLAYTON  ACT  1239 

Sec.  13.  That  in  any  suit,  action,  or  proceeding,'  brought  by 
or  on  behalf  of  the  United  States  sul)|)oenas  for  witnesses  who 
are  recjuired  to  attend  a  court  of  the  United  States  in  any 
judicial  district  in  any  case,  civil  or  criminal,  arisinf^  undir 
the  antitrust  laws  may  run  into  any  other  district:  I'rovitbd, 
That  in  civil  eases  no  writ  of  subpoena  shall  issue  for  wit- 
nesses living  out  of  the  district  in  whieli  the  court  is  held  at 
a  greater  distance  than  one  hundred  miles  from  the  place  of 
holding  the  same  withoni  the  i)ermission  of  the  trial  court 
being  first  had  upon  jiroper  application  and  cause  shown. 

Sec.  14,  That  whenever  a  corporation  shall  violate  any  of 
the  penal  provisions  of  the  antitrust  laws,  such  violation  shall 
be  deemed  to  be  also  that  of  the  individual  directors,  officers, 
or  agents  of  such  corporation  who  shall  have  authorized, 
ordered,  or  done  any  of  the  acts  constituting  in  whole  or  in 
part  such  violation,  and  sUcli  violation  shall  be  deemed  a  mis- 
demeanor, and  upon  conviction  therefor  of  any  such  director, 
officer,  or  agent  he  shall  be  punished  by  a  fine  of  not  exceed- 
ing $r),0()0  or  by  imprisonment  for  not  exceeding  one  year,  or 
by  both,  in  the  discretion  of  the  court. 

Sec.  15.  That  the  several  district  courts  of  the  United  States 
are  hereby  invested  with  jurisdiction  to  prevent  and  restrain 
violations  of  this  Act,  and  it  shall  be  the  duty  of  the  several 
district  attorneys  of  the  United  States,  in  their  respective 
districts,  under  the  direction  of  the  Attorney  General,  to  insti- 
tute proceedings  in  equity  to  prevent  and  restrain  such  vio- 
lations. Such  proceedings  may  be  by  way  of  petition  setting 
forth  the  case  and  praying  that  such  violation  shall  be  en- 
joined or  otherwise  prohibited.  When  the  parties  complained 
of  shall  have  been  duly  notified  of  such  petition,  the  court 
shall  proceed,  as  soon  as  may  be,  to  the  hearing  and  deter- 
mination of  the  case;  and  pending  such  petition,  and  before 
final  decree,  the  court  may  at  any  time  make  such  temporary 
restraining  order  or  prohibition  as  shall  be  deemed  just  in 
the  premises.  Whenever  it  shall  appear  to  the  court  before 
which  any  such  proceeding  may  be  pending  that  the  ends  of 
justice  require  that  other  parties  should  be  brought  before 
the  court,  the  court  may  cause  them  to  be  summoned  whether 
they  reside  in  the  district  in  which  the  court  is  held  or  not. 
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and  subpotMias  to  tliat   critl   may   be  scrvctl   in  any   district  by 
tbo  marsbal  thereof. 

Sfx^.  1(>.  That  any  person,  lirni,  corporation,  (»r  association 
shall  lie  entitled  to  sue  for  and  have  injunctive  relief,  in  any 
court  of  the  Tnitod  States  bavin};  jurisdiction  over  the  parties, 
against  threatened  loss  or  (bmuifre  by  a  violation  of  tlie  anti- 
trust laws,  including  sections  two,  three,  seven  and  eight  of 
this  Act,  when  and  uniler  the  same  conditions  and  principles 
as  injunctive  relief  against  threatened  conduct  that  will  cause 
loss  or  damage  is  granted  by  courts  of  equity,  under  the  rules 
governing  such  proceedings,  and  upon  the  execution  of 
proper  bond  against  damages  for  an  injunction  improvidently 
granted  and  a  showing  that  the  danger  of  irreparable  loss  or 
damages  is  immediate,  a  preliminary  injunction  may  issue: 
Provuhd,  That  nothing  herein  contained  shall  be  construed 
to  entitle  any  person,  firm,  corporation,  or  association,  except 
the  United  States,  to  bring  suit  in  equity  for  injunctive  relief 
against  any  common  carrier  subject  to  the  provisions  of  the 
Act  to  regulate  commerce,  approved  February  fourth,  eight- 
een hundred  and  eighty-seven,  in  respect  of  any  matter  sub- 
ject to  the  regulation,  supervision,  or  other  jurisdiction  of  the 
Interstate  Commerce  Commission. 

Sec.  17.  That  no  preliminary  injunction  shall  be  issued 
without  notice  to  the  opposite  i)arty. 

No  temporary'  restraining  order  shall  be  granted  without 
notice  to  the  opposite  party  unless  it  shall  clearly  appear  from 
specific  facts  shown  by  affidavit  or  by  the  verified  bill  that 
immediate  and  irreparable  injury,  loss,  or  damage  will  result 
to  the  applicant  before  notice  can  be  served  and  a  hearing  had 
thereon.  Every  such  temporary  restraining  order  shall  be 
indorsed  with  the  date  and  hour  of  issuance,  shall  be  forth- 
with filed  in  the  clerk's  office  and  entered  of  record,  shall 
define  the  injury  and  state  why  it  is  irreparable  and  why  the 
order  was  granted  without  notice,  and  shall  by  its  terms  expire 
within  such  time  after  entry,  not  to  exceed  ten  tlays,  as  the 
e«)urt  or  judge  may  fix,  unless  within  the  time  so  fixed  the 
order  is  extend«'d  for  a  like  period  for  good  cause  shown,  ami 
the  reasons  for  such  extension  shall  be  entered  of  record.  In 
case  a  tenii)orary  restraining  order  shall  be  granted  without 
notice  in  the  contingency  Hi)ecifie<l,  the  mattei-  of  the  issuance 
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of  a  preliminary  injunction  sliall  !)(>  set.  down  for  a  licarint,' 
at  the  earliest  possible  time  and  shall  taUe  prrcctli-ncc  of  all 
matters  except  older  matters  of  the  same  character;  and  when 
the  same  comes  up  for  hearing-  the  party  obtaining  the  tem- 
porary restraining  order  shall  proceed  with  the  application 
for  a  preliminary  injunction,  and  if  he  does  not  do  so  the  court 
shall  dissolve  the  temporary  restraining  order.  Upon  two 
days  notice  to  the  party  obtaining  such  temporary  restraining 
order  the  opposite  party  may  apjx-ar  and  move  the  dissolution 
or  modification  of  the  order,  and  in  that  event  the  court  or 
judge  shall  proceed  to  hear  and  determine  the  motion  as 
expeditiously  as  the  ends  of  justice  may  require. 

Section  two  hundred  and  sixty-three  of  an  Act  entitled 
"An  Act  to  codify,  revise,  and  amend  the  laws  relating  to  the 
judiciary,"  approved  March  third,  nineteen  hundred  and 
eleven,  is  hereby  repealed. 

Nothing  in  this  section  contained  shall  be  deemed  to  alter, 
repeal,  or  amend  section  two  hundred  and  sixty-six  of  an  Act 
entitled  "An  Act  to  codify,  revise,  and  amend  the  laws  relat- 
ing to  the  judiciary,"  approved  March  third,  nineteen  hun- 
dred and  eleven. 

Seg.  18.  That,  except  as  otherwise  provided  in  section  IG 
of  this  Act,  no  restraining  order  or  interlocutory  order  of 
injunction  shall  issue,  except  upon  the  giving  of  security  by 
the  applicant  in  such  sum  as  the  court  or  judge  may  deem 
proper,  conditioned  upon  the  payment  of  such  costs  and  dam- 
ages as  may  be  incurred  or  suffered  by  any  party  who  may 
be  found  to  have  been  wrongfully  enjoined  or  restrained 
thereby. 

Sec.  19.  That  every  order  of  injunction  or  restraining  order 
shall  set  forth  the  reasons  for  the  issuance  of  the  same,  shall 
be  specific  in  terms,  and  shall  describe  in  reasonable  detail, 
and  not  by  reference  to  the  bill  of  complaint  or  other  docu- 
ment, the  act  or  acts  sought  to  be  restrained,  and  shall  be 
binding  only  upon  the  parties  to  the  suit,  their  officers,  agents, 
servants,  em])loyees,  and  attorneys,  or  those  in  active  concert 
or  participating  with  them,  and  who  shall,  by  personal  service 
or  otherwise,  have  received  actual  notice  of  the  same. 

Sec.  20.  That  no  restraining  order  or  injunction  .shall  be 
granted  by  any  court  of  the  United  States,  or  a  judge  or  the 
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judges  tluTfof.  ill  any  case  bi'twci-ii  an  ciiiiiloycr  and  ciu- 
ployot's,  or  bt'twrfii  I'lnploycrs  and  iMuployri's,  or  Ix'twfcn  om- 
ploytH's,  or  hi'twtM'H  persons  employ ed  and  persons  seeking 
employ nu'nt.  involving,  or  growing  out  of,  a  dispute  concern- 
ing terms  or  eonditions  of  employment,  unless  necessary  to 
prevent  irrej)arable  injury  to  property,  or  to  a  property  right^ 
of  the  party  making  the  application,  for  which  injury  there  is 
no  adetpiate  remedy  at  law,  and  such  property  or  jjroperty 
right  must  be  described  with  particularity  in  the  applicatiou, 
which  must  be  in  writing  and  sworn  to  by  tlir  applicant  or  by 
his  agent  or  attorney. 

And  no  such  restraining  order  or  injunction  shall  ])rohibit 
any  person  or  persons,  whether  singly  or  in  concert,  from 
terminating  any  relation  of  employment,  or  from  ceasing  to 
perform  any  work  or  labor,  or  from  recommending,  advising, 
or  persuading  others  by  peaceful  means  so  to  do;  or  from 
attending  at  any  place  where  any  such  jicrsou  or  persons  may 
lawfully  be,  for  the  purpose  of  peacefully  obtaining  or  com- 
municating information,  or  from  peacefully  persuading  any 
person  to  work  or  to  abstain  from  working ;  or  from  ceasing 
to  patronize  or  to  employ  any  party  to  such  dispute,  or  from 
recommending,  advising,  or  persuading  others  by  peaceful 
and  lawful  means  so  to  do;  or  from  jiaying  or  giving  to,  or 
withholding  from,  any  person  engaged  in  such  dispute,  any 
strike  benefits  or  other  moneys  or  things  of  value;  or  from 
I)eaceably  assembling  in  a  lawful  manner,  and  for  lawful  pur- 
poses; or  from  doing  any  act  or  thing  which  might  lawfully 
be  done  in  the  absence  of  such  dispute  by  any  party  thereto; 
nor  shall  any  of  the  acts  specified  in  this  paragraph  be  con- 
sidered or  held  to  be  violations  of  any  law  of  the  United 
States. 

Sec.  21.  That  any  person  who  shall  willfully  disobey  any 
lawful  writ,  process,  order,  rule,  d»'cree,  or  command  of  any 
district  court  of  the  United  States  or  any  court  of  the  District 
of  ('oluiid)ia  l)y  doing  any  act  or  thing  therein,  or  thereby  for- 
bidden to  be  done  by  him,  if  tin-  act  or  thing  .so  done  by  him 
be  of  such  character  as  to  constitute  also  a  criminal  offense 
under  any  statute  of  the  Unitetl  Stat«'s,  or  under  the  laws  of 
any  State  in  which  the  act  was  committed,  shall  be  proceeded 
against  for  his  said  contem]}t  as  hereinafter  provided. 
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Sec.  22.  Tliaf  whenever  if  shall  he  made  to  apjx-ai-  to  any 
(lislriet  court,  or  jiidf;*'  tlicrcor,  or  to  any  jiidjjc  therein  sit- 
ting, by  tlie  return  of  a  j)roper  oHicer  on  lawful  proceKS,  or 
upon  the  uffidavit  of  some  credihh'  person,  or  hy  information 
filed  by  any  district  attorney,  tliat  there;  is  reasonable  ground 
to  believe  that  any  person  lias  been  guilty  of  such  contempt^ 
the  court  or  judge  thereof,  or  any  judge  therein  sitting,  may 
issue  a  rule  retjuiring  the  said  person  so  charged  to  show 
cause  upon  a  day  certain  why  he  should  not  be  punished 
therefor,  which  rule,  together  with  a  copy  of  the  affidavit  or 
information,  shall  be  served  upon  the  person  charged,  with 
sufficient  promptness  to  enable  him  to  prepare  for  and  make 
return  to  the  order  at  the  time  fixed  therein.  If  upon  or  by 
such  return,  in  the  judgment  of  the  court,  the  alleged  con- 
tempt be  not  sufficiently  purged,  a  trial  shall  be  directed  at 
a  time  and  place  fixed  by  the  court :  Pravided,  however, 
That  if  the  accused,  being  a  natural  person,  fail  or  refuse  to 
make  return  to  the  rule  to  show  cause,  an  attachment  may 
issue  against  his  person  to  compel  an  answer,  and  in  case  of 
his  continued  failure  or  refusal,  or  if  for  any  reason  it  be  im- 
practicable to  dispose  of  the  matter  on  the  return  day,  he  may 
be  required  to  give  reasonable  bail  for  his  attendance  at  the 
trial  and  his  submission  to  the  final  judgment  of  the  court. 
Where  the  accused  is  a  body  corporate,  an  attachment  for 
the  sequestration  of  its  property  may  be  issued  upon  like 
refusal  or  failure  to  answer. 

In  all  cases  \Wthin  the  purview  of  this  Act  such  trial  may 
be  by  the  court,  or,  upon  demand  of  the  accused,  by  a  jury; 
in  which  latter  event  the  court  may  impanel  a  jury  from  the 
jurors  then  in  attendance,  or  the  court  or  the  judge  thereof 
in  chambers,  may  cause  a  sufficient  number  of  jurors  to  be 
selected  and  summoned,  as  provided  by  law,  to  attend  at  the 
time  and  place  of  trial,  at  which  time  a  jury  shall  be  selected 
and  impaneled  as  upon  a  trial  for  misdemeanor;  and  such 
trial  shall  conform,  as  near  as  may  be,  to  the  practice  in  crimi- 
nal cases  prosecuted  by  indictment  or  upon  information. 

If  the  accused  be  found  guilty,  judgment  shall  be  entered 
accordingly,  prescribing  the  punishment,  either  by  fine  or 
imprisonment,  or  both,  in  the  discretion  of  the  court.  Such 
fine  shall  be  paid  to  the  United  States  or  to  the  complainant 
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or  other  party  injurod  by  tlic  net  constituting  thr  contempt, 
or  may,  where  more  than  one  is  so  damaged,  be  divided  or 
apportioni'il  among  them  as  the  eourt  may  direct,  but  in  no 
ease  shall  tlie  line  to  be  paid  to  the  I'liitcd  States  exceed,  in 
ease  the  accused  is  a  natui-al  person,  the  sum  of  $1,000,  nor 
sludl  such  imprisonment  exceed  the  term  of  six  months:  Pro- 
vided, That  in  any  eiuse  tlie  eoui't  or  a  ju<lgt'  thereof  may,  for 
good  cause  shown,  by  allithivit  or  proof  taken  in  open  eourt 
or  l)efore  such  judge  and  fih'd  witli  the  papers  in  tlie  ease, 
disj)euse  with  the  rule  to  show  cause,  and  may  issue  an  attach- 
ment for  the  arrest  of  the  person  charged  with  contempt;  in 
which  event  such  person,  when  arnsted,  shall  be  brought 
before  such  court  or  a  judge  thereof  without  unnecessary 
delay  and  shall  be  admitted  to  bail  in  a  reasonable  penalty 
for  his  appearance  to  answer  to  the  charge  or  for  trial  for  the 
contempt ;  and  thereafter  the  proceedings  shall  be  the  same  as 
provided  herein  in  ease  the  rule  had  issued  in  the  first  instance. 

Sec.  23,  That  the  evidence  taken  upon  the  trial  of  any  per- 
sons so  accused  may  be  preserved  by  bill  of  exceptions,  and 
any  judgment  of  conviction  may  be  reviewed  upon  writ  of 
error  in  all  respects  as  now  provided  by  law  in  criminal  cases, 
and  may  be  affirmed,  reversed,  or  modified  as  justice  may  re- 
(juire.  I'pon  the  granting  of  such  writ  of  error,  execution  of 
judgment  shall  be  stayed,  and  the  accused,  if  thereby  sen- 
tenced to  imprisonment,  shall  be  admitted  to  bail  in  such  rea- 
sonable sum  as  may  be  required  by  the  court,  or  by  any 
justice,  or  any  judge  of  any  district  court  of  tlu-  United  States 
or  any  court  of  the  District  of  Columbia. 

Sec.  24.  That  nothing  herein  contained  shall  be  construed 
to  relate  to  contempts  committed  in  the  presence  of  the  court, 
or  80  near  thereto  as  to  obstruct  the  administration  of  justice, 
nor  to  contempts  committed  in  disobedience  of  any  lawful 
writ,  process,  order,  rule,  decree,  or  command  entered  in  any 
suit  or  action  brought  or  prosecuted  in  the  name  of,  or  on 
behalf  of,  the  United  States,  but  the  same,  and  all  other  cases 
of  contempt  not  specifically  embraced  within  section  twenty- 
one  of  this  Act,  may  be  jjunished  in  conformity  to  the  usages 
at  law  and  in  ecjuity  now  prevailing. 

Sfxj.  25.  That  no  proceeding  for  contempt  shall  be  instituted 
against   any   person   unless   bt-gun    within   one  year   from   the 
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date  of  tho  net  eomplained  of;  nor  shall  any  such  proceeding 
be  a  bar  to  any  criminal  prosecution  for  the  same  act  or  acts; 
but  notliinp  herein  contained  shall  afTect  any  jjroceedings  in 
contein])t  i)eii(iint,'  at  tho  time  of  the  passage  of  this  Act. 

Sec.  26.  If  any  clause,  sentence,  paragraph,  or  part  of  this 
Act  shall,  for  any  reason,  be  adjudged  by  any  court  of  com- 
petent jurisdietion  to  be  invalid,  such  judgment  shall  not 
effect,  imj)air,  oi-  invalitlatc  the  i-emaindci-  tlicreof,  ImiI  shall 
be  confined  in  its  ojx'ration  to  the  clause,  sentence,  paragraph, 
or  part  thereof  directly  involved  in  the  controversy  in  wiiich 
such  judgment  shall  have  been  rendered. 

Approved,  October  15,  1914. 


CHAPTER  IV 

EFFECT  OF  PATENTS  AND  COPYRIGHTS 
HEME  NT  V.  NATIONAL  IIAKROW  CO. 
(Supreme  Court  of  United  States,  1002.     18G  U.  S.  70.) 

Statement  l.y  MR.  JCSTICE  PECKHAM : 

This  is  a  writ  of  error  to  the  supreme  eourt  of  the  state  of 
New  York,  to  whieh  court  the  record  had  been  remitted  after 
a  decision  of  the  case  by  the  court  of  appeals.  Tlie  action  was 
brou^'ht  by  the  plaintiflf  below,  the  defendant  in  error  here, 
a  cori)oration,  to  recover  the  amount  of  li(|uidated  damaf^fs 
arising:  out  of  an  allefred  violation  by  the  defendant  below, 
the  plaintiff  in  error  here,  also  a  eori)oration,  of  certain  con- 
tracts executed  between  the  j^arties  in  relation  to  the  manu- 
facture and  sale  of  what  are  termed  in  the  contracts  "tloat 
si)ring  tooth  harrow.s,"  their  frames,  and  attachments  appli- 
cable thereto,  under  letters  patent  owned  by  the  plaintitY.  The 
action  was  also  brought  to  restrain  the  future  violation  of 
such  contracts,  and  to  compel  their  specific  jx-rformance  by 
the  defendant.  The  case  was  tried  before  a  referee  pursuant 
to  the  statute  of  New  York  providing  therefor,  and  he  ordered 
judgment  in  favor  of  the  plaint ilT  for  over  $20,000,  besides 
enjoining  the  defendant  from  violating  its  contract  with  the 
plaintiff,  and  directing  their  specific  perfonnanee  as  continu- 
ing contracts.  This  judgment  was  reversed  by  the  apj)ellate 
division  of  the  supreme  court,  and  an  order  made  granting  a 

1 — <'Nor   is  tho  defendnnt 'h  con-  Bcrious  conaidoration.     Rut  when  the 

lention  that  the  monopoly  forrnc<|  in  imrtics  hiivo  nsunniod  to  rontriirt  for 

authorize*!    by    the    Federal    Ht/itiite  r>0   ywirs   Iwyond    tho    possiMe   lifo- 

f protertinjj  patonto]    n  juHtiflration  time  of  any  of  these  patonta,  it  is 

of    the»Mi    contr.utM.       If    thftwi    con  rlear  that  tho  Fodorjil  law  haa  (fiven 

trart*   wore  liniiU-d   to   the   lifetime  no    ri>jht   to   such    monopoly."      Por 

of     thewi      i>ati'iitH,     tho     ar^juinent  Smith,  J.,  in  Strait  v.  National  ITar- 

should   not   l>o   dinmJH»ed    without   a  row  Co.,  18  N.  Y.  Supp.  22i,  2;jl. 
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new  trial,  I)ii1  on  appeal  froin  such  order  tin-  couii  of  appeals 
reversed  it  and  aflirnied  the  orij^inal  judgment.  The  defend- 
ant brings  the  ease  here  i)y  writ  of  error. 

The  partieular  character  of  the  action  appears  from  tlic^ 
pleadings.  The  complaint,  after  alleging  the  ineorj)oration  of 
both  parties  to  the  action,  the  plaiiititf  in  New  Jersey  and  the 
defendant  in  Michigan,  averred  that  about  April  1,  1891,  the 
plaint  ill" 's  assignor,  a  New  York  corporation,  entered  with  the 
defendant  into  certain  license  contracts,  called  therein  Ex- 
hibits A  and  15.  The  substance  of  contract  A  is  as  follows:  It 
stated  that  the  i)laintitf  was  tiie  owner  of  certain  letters  patent 
of  the  United  States,  wiiich  had  been  issued  to  other  parties 
and  were  then  owned  by  the  plaintiff,  for  improvements  relat- 
ing to  float  .spring  tooth  harrows,  harrow  frames,  and  attach- 
ments applicable  thereto,  eighty-five  of  which  patents  were 
enumerated;  and  that  the  defendants  desired  to  acquire  the 
right  to  use  in  its  business  of  manufacturing  at  Lansing,  in 
the  state  of  Michigan,  and  to  sell  throughout  the  United 
States,  under  such  patents  or  some  one  or  more  of  them,  and 
under  all  other  patented  rights  owned  or  thereafter  accjuired 
by  the  plaintift',  which  applied  to  and  embraced  the  peculiar 
construction  employed  by  the  defendant,  during  the  term  of 
such  patents,  or  either  or  any  thereof,  applicable  to  and  em- 
bracing such  construction.  The  plaintifif  then,  in  and  by  such 
contract,  gave  and  granted  to  the  defendant  the  license  and 
privilege  of  using  the  rights  under  those  patents  in  its  busi- 
ness of  manufacturing,  marketing,  and  vending  to  others  to 
be  used,  float  spring  tooth  harrows,  float  spring  tooth  harrow 
frames  without  teeth,  and  attachments  applicable  thereto;  a 
sample  of  the  harrow  frames  and  attachments  the  defendant 
was  licensed  to  manufacture  and  sell,  being  (as  stated)  in  the 
possession  of  the  trea.surer  of  the  plaintiff,  and  marked  and 
numbered  as  set  forth  in  schedule  A,  which  was  made  a  part 
of  the  license.  The  license  was  granted  upon  the  terms  therein 
set  forth,  which  were  as  follows: 

(1)  The  defendant  was  to  pay  a  royalty  of  $1  for  each  float 
spring  tooth  harrow  or  frame  sold  by  it  pursuant  to  the  license, 
to  be  paid  to  the  plaintiff  at  its  office  in  the  city  of  Utica,  in  the 
State  of  New  York. 

(2)  The  defendant  was  to  make  verified  reports  of  its  busi- 
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ncss  each  montli  ami  mail  tlicm  to  llic  jtlaiiitilT,  and  the  (lefoiul- 
nnt  ngrct'd  that  it  would  not  sliip  tlu'sc  harrows  to  any  person, 
firm,  or  corporation  to  be  sold  on  eoniniission,  or  allow  any 
rebate  or  rediu'tion  from  the  priee  or  jjrii-es  tixed  in  the  license, 
except  to  settle  with  an  insolvent  ilebtor  for  harrows  previously 
sold  and  delivered. 

i'.i)  The  defendant  agreed  that  it  would  not  during  the  con- 
tinuance of  the  license  sell  its  products  manufactured  under 
the  license  at  a  less  price  or  on  more  favorable  terras  of  pay- 
ment and  delivery  to  the  purchasers  than  was  set  forth  in 
schedule  H,  \\lii(li  was  niadf  a  [)art  of  the  license,  except  as 
thereinafter  jjrovided. 

(4)  The  plaintitV  reserved  the  right  to  decrease  the  selling 
price  and  to  nuike  the  terms  of  payment  and  delivery  more 
favorable  to  the  i)urehasers,  and  it  might  reduce  the  royalty  on 
the  harrows  manufactured  under  the  license. 

(5)  The  plaintiff  agreed  to  furnish  license  labels  to  the  de- 
fendant, which  were  to  be  affixed  to  each  article  sold,  and  the 
amount  of  10  cents  paid  for  each  of  such  labels  was  to  be  cred- 
ited and  allowed  on  the  royalty  i)aid  by  the  defendant  at  the 
time  of  such  payment. 

(6)  The  defendant  agreed  that  it  would  not,  during  the  con- 
tinuance of  the  licen.se,  be  directly  or  indirectly  engaged  in  the 
manufacture  or  sale  of  any  other  float  .spring  tooth  harrows, 
etc.,  than  those  which  it  was  licensed  to  manufacture  and  make 
under  the  teinns  of  the  license,  except  such  as  it  might  manufac- 
ture and  furnish  another  licensee  of  the  National  Harrow  Com- 
pany, and  then  only  such  constructions  thereof  as  such  other 
licensee  should  Ix-  licensed  by  tlie  plaintilT  to  manufactiire  and 
sell,  except  such  other  style  and  construction  as  it  might  be 
licensed  to  manufaet\ire  and  sell  by  the  plaint iiT. 

(7)  The  defendant  agrerd  to  pay  to  the  plaintilT  for  each 
and  every  of  the  articles  sold  contrary  to  the  strict  terms  and 
provisions  of  the  license,  the  sum  of  $.">,  which  sum  was  thereby 
agreed  upon  and  fixed  as  liquidated  damages. 

(8j  The  (h'fendant  agreed  not  to,  directly  or  iiulireetly,  in 
any  way,  contest  the  validity  of  any  patent  applicable  to  and 
embracing  the  construetion  wliieli  tlie  detVudant  was  licensed 
to  manufacture,  or  which  it  might  maiuifacture  for  another 
licensee,  which  such  other  licensee  was  itself  licensed  to  manu- 
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facturr  or  sell,  or  the  reissues  thereof,  and  no  act  of  either 
jjarty  should  invalidate  this  admission.  The  defendant  also 
aj^reed  not  to  alter  or  change  the  construction  of  the  float  spring 
tooth  harrows,  float  spring  tooth  harrow  frames  without  teeth, 
or  attaeliiiients  ai)plieal)le  thereto,  which  it  was  authorized  to 
manufacture  and  sell  under  the  license,  in  any  part  or  portions 
thereof  which  embody  any  of  the  inventions  covered  by  the 
letters  patent,  or  any  of  them,  or  any  reissues  thereof. 

(9)  The  plaiutiir  agreed  that  after  the  license  was  delivered 
it  would  not  grant  licenses,  or  let  to  any  other  person,  tlie  right 
to  manufacture  the  articles  named,  of  the  peculiar  style  and 
constJiiction  or  embodying  the  peculiar  features  thereof  used 
by  the  defendant,  as  illustrated  and  embodied  in  the  sample 
harrow  then  jjlaced  in  the  possession  of  the  treasurer  of  the 
plaintiff,  and  referred  to  in  schedule  A  of  the  license. 

(10)  Nothing  contained  in  the  license  was  to  authorize  the 
defendant  to  manufacture  or  vend,  directly  or  indirectly,  any 
other  or  different  style  of  harrow  than  duplicates  of  such  sam- 
ples as  had  been  deposited  by  it  with  the  plaintiff,  and  such  as 
were  embraced  in  the  license. 

(11)  Any  departure  from  the  terms  of  the  license  might  at 
the  option  of  the  plaintiff  be  treated  as  a  breach  of  the  license, 
and  the  licensee  might  be  treated  as  an  infringer,  or  the  plain- 
tiff' might  restrain  the  breach  thereof  in  a  suit  brought  for 
that  purpose  and  obtain  an  injunction,  the  licensee  waiving 
any  right  of  trial  by  jury ;  such  remedy  was  to  be  in  addition 
to  the  liquidated  damages  already  provided  for, 

(12)  The  termination  of  the  license  by  the  plaintiff  was  not 
to  release  the  defendant  from  its  obligation  to  pay  for  articles 
sold  up  to  the  termination  of  the  license. 

(13)  The  plaintiff  agreed  to  defend  the  defendant  in  any 
suit  brought  for  an  alleged  infringement. 

(14)  No  royalties  were  to  be  paid  for  articles  exported  for 
use  in  a  foreign  country. 

(15)  The  license  was  personal  to  the  licensee,  and  not  assign- 
able, except  to  the  successors  of  the  defendant  in  the  same  place 
and  business,  without  the  written  consent  of  the  plaintiff,  nor 
were  the  royalties  or  other  sums  specified  to  cease  to  be  paid 
under  any  circumstances,  except  under  the  conditions  named 
in  the  license,  during  the  continuance  thereof. 
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(Ki)  'rii(>  jiiirtifs  agreed  thai  the  licciisf  sliouhl  rontimit"  dur- 
ing tlu«  term  of  the  pattiil  or  patrtits  applicable  to  tlie  lieense, 
and  during  the  term  of  any  reissues  thereof. 

(17)  The  place  of  the  performanee  of  the  agreement  was 
the  city  of  Uticn,  New  York,  and  the  agreement  was  to  be  con- 
strued and  the  rights  of  the  i)arti(s  thereunder  determined 
according  to  the  laws  of  New  York. 

(18)  The  consideration  of  the  contract  or  license  was  $1, 
paid  by  each  of  the  parties  to  the  other,  and  the  covenants  con- 
tained therein  to  be  i)«'rformed  by  the  other,  and  it  apj)lied  to 
and  bound  the  i)artits  thereto,  their  successors,  heirs,  and 
assigns. 

Sehedule  A.  wliich  followed,  contained  a  description  of  the 
particular  kinds  of  harrow  which  the  defendant  was  authorized 
to  make  and  sell  under  the  license.  Schedule  B  contained  a 
statement  of  the  prices  and  terms  of  sale  under  the  license,  and 
it  was  therein  stated  that  "a  maximum  discount  of  42  per  cent 
may  be  allowed  on  sales  of  harrows,  frames,  and  teeth  in  the 
following  territory:  All  of  the  New  England  states,  also  states 
of  New  York,  Pennsylvania,  New  Jersey,  Delaware,  Maryland, 
Virginia,  and  AVest  Virginia.  A  maximum  discount  of  45  per 
cent  may  be  allowed  on  all  sales  in  the  territory  throughout  the 
United  States  not  mentioned  above." 

This  contract  or  license  was  signed  by  the  president  of  the 
National  Harrow  Company  for  the  j)laintiir,  and  A.  0.  Uement, 
president  of  the  defendant  corporation,  for  the  defendant. 

The  other  lieense,  called  Exhibit  U,  was  in  substance  the 
same  as  Exhibit  A,  excepting  that  the  privilege  of  sale  for  the 
artieles  manufactured  was  tliat  portion  of  the  territory  em- 
l>raced  within  the  United  States  lying  south  and  west  of  Vir- 
ginia, AVest  Virginia,  and  Pennsylvania,  and  there  wa.s  some 
difference  in  the  machines  which  the  defendant  was  authorized 
to  manufacture  and  sell  under  this  lieense,  and  in  regard  to 
the  j)rices  to  be  charged  for  those  machines  not  covered  by 
the  former  contract  or  license. 

These  two  agreements  were,  as  stated,  made  parts  of  the 
plaintiff's  eoiHplaint,  and  the  plaintitT  then  set  forth  various 
alleged  violations  of  the  two  agreements  on  the  jiart  of  the 
(b'fendant,  and  claimed  a  recovery  of  a  large  amount  of  dam- 
ages under  the  ])rovisionH  of  the  contracts,  and  prayed  for  au 
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injiuu'tLon  ri'straiiiing  future  violations,  nini  lor  a  sitcciiic  \Htr- 
forinaiicc  of  the  coutraetH. 

T\h'  plaiutilV  also  alleged  that  flic  plaint ilV's  assif,Mior,  the 
New  York  corjioration,  duly  assig^iied  to  the  i)laintifT  all  its 
rights  and  inti-rests  in  regard  to  the  subject-matter  of  tin;  two 
contracts,  and  that  the  plaintilT,  at  the  time  of  the  commence- 
ment of  the  action,  was  the  lawful  owner  of  all  such  interests 
and  rights,  and  was  entitled  to  bring  the  action  in  its  own 
name. 

To  this  complaint  the  defendant  made  answer,  denying 
many  of  its  aJ legations  and  setting  up  certain  other  agree- 
ments which  it  alleged  had  been  made  by  the  plaintilV 
and  other  parties,  including  defendant,  and  which,  as  averred, 
amounted  to  a  combination  of  all  the  manufacturers  and 
dealers  in  patent  harrows,  to  regulate  their  manufacture  and 
to  provide  for  their  sale  and  the  prices  thereof  throughout 
the  United  States.  It  was  also  in  the  answer  averred  that  such 
contracts  had  been  pronounced  to  be  void  by  the  supreme  court 
of  New  York,  and  the  contracts  now  before  the  court  were,  as 
contended  by  defendant,  but  a  continuation  and  a  part  of  the 
other  contracts  already  declared  void,  and  that  these  contracts 
between  the  parties  to  this  action  were  also  void.  It  is  also 
alleged  that  all  of  the  various  contracts  were  in  violation  of 
the  act  of  Congress  approved  July  2,  1800,  being  chapter  647 
of  the  first  session  of  the  Fifty-first  Congress  (26  Stat,  at  L. 
209),  entitled  "An  Act  to  Protect  Trade  and  Commerce  against 
Unlawful  Restraints  and  Monopolies." 

The  case  was  referred  to  a  referee  to  hear  and  decide,  who, 
after  hearing  the  testimony,  reported  in  favor  of  the  plaintiff. 
The  nuiterial  portions  of  his  report  are  as  follows: 

"That  for  some  time  prior  to  the  month  of  September,  1800. 
the  spring  tooth  harrow  business  was  conducted  by  the  fol- 
lowing named  parties:  D.  C.  &  H.  C.  Keed  &  Company,  of 
Kalamazoo,  Mich.;  G.  B.  Olin  &  Company,  Perry  and  Canand- 
aigua,  N.  Y. ;  Chase,  Taylor  &  Company,  W.  S.  Lawrence,  doing 
business  under  the  name  of  Lawrence  &  Chapin,  both  of  Kala- 
mazoo, Mich.;  J.  ^I.  Childs  &  Company,  of  Utica,  N.  Y.;  and 
A.  ^V.  Stevens  &  Son,  of  Auburn,  N.  Y.. — who  began  the  harrow 
business  in  substantially  the  order  named  above. 

"The  lirst  two  above-named  firms  conducted  their  business 
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in  soparnto  portions  or  tcirilorv  of  tin-  I'liiti d  Slates,  under 
tlic  sani(>  I'liitt'd  Statis  letters  pattiit.  and  tlie  otlit-r  firms  bepan 
their  business  in  hostility  to  the  same  letters  i)atent.  Tlie  first 
two  firms  began  a  number  of  patent  lawsuits  against  the  other 
finns  and  tiieir  eustomers  for  infriiifjement  of  patents.  These 
suits  were  vigorously  proseeuted,  and  the  eourt  finally  deeided 
the  patents  valid,  and  ordered  an  accounting  of  profits  against 
the  firm  of  Chase,  Taylor  &  Coini)any,  and  \V.  S.  Lawrence. 

"Prior  to  September,  18I»0,  the  last  four  of  tlie  above-named 
firms  settled  their  disputes  over  patents  with  the  first  two 
firms,  and  took  licenses  under  their  letters  patent.  Consider- 
able sums  of  money  were  paid  in  settlement  of  these  disputes 
and  rights;  and  prior  to  said  date,  September,  1890,  there  was 
no  other  relation  between  the  first  two  firms  named  and  the 
other  parties  than  that  of  licensor  and  licensee  under  United 
States  letters  patent. 

"In  the  year  1800,  and  just  prior  thereto,  other  persons, 
finns,  and  corporations  began  the  spring  tooth  harrow  busi- 
ness, and  other  patent  lawsuits  followed.  Suits  were  begun 
against  the  defendants  herein,  and  against  their  customers  pur- 
chasing their  spring  tooth  harrows;  and  one  case  had  gone 
to  final  decree,  in  which  the  defendant  was  ordered  to  account 
for  profits  and  damages;  and  an  injunction  had  been  granted 
in  another  suit.  Proceedings  were  pending  upon  an  applica- 
tion for  rehearing  in  these  cases. 

"In  September,  ISDO,  the  six  firms  first  above  named  decided 
to  organize  a  corporation  known  as  the  National  Harrow  Com- 
pany of  New  York,  with  a  view  to  transferring  various  United 
States  letters  patent  owned  by  the  six  linns  respectively  to 
said  corporation,  and  for  the  i)urpose  of  conducting  the  manu- 
facture of  some  part  or  portion  of  the  material  which  entered 
into  their  spring  tooth  harrow  business. 

"In  the  conduct  of  the  spring  tooth  harrow  business,  the 
liarrows  came  to  be  known  in  the  market  as  'float  spring  tooth 
liarrows;'  that  name  having  been  adopted  to  difTerentiate  the 
harrows  from  those  known  in  the  market  as  'wheel  harrows,' 
which  liad  frame  bars  and  curved  spring  teeth  supported  from 
an  axle  above,  which  axle  had  wheels  at  either  end  of  the 
diameter  above  .'{0  inches.  The  two  classes  of  harrows  were 
differentiated,  one  being  called  a  'float'  and  the  other  a  'wheel' 
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spring  tooth  linrrow.    Tiio  litigalioiis  hail  Ixt-n  uliolly  ovf-r  thi; 
'float'  sprinp  tooth  harrows. 

"Thr  inombcrs  composiiif;  tlic  first  six  firms  above  named  in 
the  harrow  ])iisiness  in  September,  1890,  orpani/.ed  under  the 
laws  of  the  state  of  New  York  the  'National  Harrow  (.'omj)any.' 
That  corporation  was  duly  legally  incorporated,  and  after  its 
incorjioration  it  received  from  the  said  six  firms  tiie  transfer 
of  their  separate  rttiti'd  States  letters  patent,  license  contracts, 
and  privileges  undir  patents.  The  defendant's  president, 
Arthur  ().  lienient,  becaiue  and  continued  a  director  of  this 
corporation  until  its  dissolution,  which  followed  in  a  little  over 
a  year. 

"This  corporation  entered  into  some  contracts  with  spruig 
tooth  harrow  manufacturers,  which  were  decided  by  the  su- 
preme court  of  the  state  of  New  York  to  be  illegal  as  against 
public  policy,  on  account  of  restraints  contained  in  the  con- 
tracts, which  extended  beyond  the  lifetime  of  the  patents.  That 
case  is  reported  in  the  New  York  Supplement,  vol.  18,  page  224. 
Strait  V.  National  Harrow  Co. 

"Immediately  following  this  decision,  all  of  the  contracts 
then  in  existence  which  were  affected  thereby  were  imme- 
diately canceled  by  the  parties  to  such  contracts. 

"The  defendant,  E.  Bement  &  Sons,  in  the  fall  of  1890, 
entered  into  a  contract  with  the  National  Harrow  Company, 
looking  to  the  selling  of  its  patents  and  rights  under  patents 
relating  to  the  spring  tooth  harrow  business,  but  this  contract 
w'as  abandoned;  the  conditions  upon  which  it  was  executed 
not  having  been  complied  with,  the  contract  became  and  was 
wholly  void. 

"The  defendant  had  no  contract  with  the  National  Harrow 
Company  until  about  June  16  or  17,  1891,  at  which  time  several 
contracts  were  entered  into  between  the  defendant  and  the 
National  Harrow  Company  of  New  York.  Among  other  con- 
tracts the  defendant  executed  and  delivered  assignments  in 
writing  of  several  T'nited  States  letters  patent  and  license 
rights  and  privileges  under  United  States  letters  patent,  all  of 
which  related  to  the  defendant's  float  spring  tooth  harrow 
business.  Such  contracts  constituted  an  absolute  sale  of  the 
property  and  privileges  thereby  transferred,  and  the  defend- 
ant agreed  to  accept  in  payment  thereof  the  paid-up  capital 
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stock  of  tlu-  National  1 1;iii-(t\v  rompiniy  of  New  ^■ttI•k,  and  tlu* 
V!ihif  of  tlif  ri^'lit.s  traiisr»rrril  were  liy  ak'ri'»'iiu'nt  Itctwcfii  the 
partii's  lixt'd  and  dftfrniinctl  hy  arliilration,  under  wliicli  arbi- 
tration the  di'tVndanl  was  award. d  an. I  tlu-  value  was  fixed 
at  u|)wards  of  ."fl'I'.tRX*.  Tlie  defendant  was  dissatistied  with  the 
amoiUit  of  tlie  award,  and  sueh  dissat isfaetion  and  liilVereiiee 
was  afterwards  adjusted  l»y  an  aj/reenient  to  issue  \o  the  de- 
fentiant  and  the  d«-l'endHnt  to  aeeept  an  additional  amount  of 
$Ui.000  of  sail!  capital  stock.  That  by  ajrrei'inent,  in  the  place 
of  the  said  capital  stock  of  the  New  York  company,  the  defend- 
ant accepteil  and  agre»'d  to  take  the  stock  of  the  plaintill*  in 
tliis  action,  and  tliere  iuis  been  issued  to  the  defendant  and  the 
defendant  has  received  the  capital  stock  of  this  plaintilT  in 
an  anu)unt  ui)wards  of  $45,000  in  payment  for  the  property  ami 
ri^'hts  sold  and  transferred  by  the  defendant  to  tlu-  National 
Harrow  Company  of  New  York.  That  said  iijjwards  of  $45,000 
of  stock  was  issui'd  to  the  presidi'iit  of  the  defendant  for  defend- 
ant's beuclit,  and  on  said  stock  defendant  has  received  several 
cash  dividends. 

••The  transaction  between  the  National  Harrow  Company 
of  New  York  and  this  defendant,  had  in  dune,  1S!)1,  was 
intended  by  the  parties  to  be  au  absolute  sale  by  the  defendant 
to  the  National  Harrow  Company  of  New  Y'ork  of  the  United 
States  letters  patent  and  licenses  under  Cniteil  States  letters 
patent  relating  to  the  float  spring  tooth  harrow  business  eon- 
ducted  by  the  defendant,  and  it  was  founded  on  a  good,  valu- 
able, and  adc(piate  consideration  moving  between  the  parties. 

"That,  as  a  part  of  such  transaction,  the  National  Harrow 
Comj)any  of  New  York  granted,  issued,  and  delivered  to  the 
defendant  the  license  contracts  A  and  'U,  which  are  attached 
to  the  complaint  in  this  action  and  nuide  a  part  thereof.  I'pon 
the  consumnmtion  of  the  transaction  in  June,  ISDl,  the  con- 
troversy over  patentw  and  infringements  existing  between  the 
first  six  firms  named  above  ami  the  .lefi-ndant  and  its  cus- 
tomers was  settled.  The  papers  which  were  executed  in  June, 
1891,  were  all  dated  as  of  April  1,  IS'Jl,  and  were  to  take 
effect  as  of  that  date.  .\t  tin-  dal.-  «d"  th.-  ex.-eulK.n  an. I 
d«'livery  (>\'  lli.-  lieen.se  eontraet.s  A  and  I',  the  National  Har- 
row Company  of  New  York  was  tlie  owiu'r  by  assignment 
and  purchase  of  a  large  nnnd)er  of  Inited  States  letters  patent. 
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wliicli   i1   is  cl.iiitii'd   i'\[\\y   iiioiioiiolizcd  ;iti(|  covci-fd  Ihc  (Idriiil- 
aut's  lioat  spi'iiij,'' toolli  li;irrow  liiisincss. 

"Tile  sair  l»y  IIk'  (Ifrcinlanl  of  its  Ifllcrs  palciif  ami  licciisf; 
rights  and  privilc^'cs  to  llic  National  llari'ow  ('ompany  ot"  New 
York,  and  tlu'  si^ninj^  and  dclivrrin^'  of  license  contracts  A 
and  B,  were  intended  to  and  did  settle  existing,'  controversies 
with  reference  to  the  rights  of  the  National  llari<t\v  Couipany 
of  New  York  and  the  defendant. 

"I  decide  that  the  contract  entered  into  in  June,  1891,  includ- 
ing the  contracts  A  and  li  between  the  National  Harrow  Com- 
pany of  New  York  and  tiiis  defendant,  were  and  are  good  and 
valid  contracts,  founded  on  adecpiate  considerations,  and  were 
reasonable  in  their  provisions;  contracts  A  and  B  imposing  no 
restraints  ui)on  the  defendant  l)eyon(l  those  whicli  the  parties 
had  a  right,  from  the  nature  of  the  transaction,  to  impose  and 
accept. 

"In  July,  1801,  a  corporation  was  organized  nnder  the  laws 
of  the  state  of  New  Jersey,  known  and  designated  as  the  » 
National  Harrow  Company,  which  corporation  is  the  plaintiff 
in  this  action.  None  of  the  parties  organizing  this  corporation 
were  in  the  spring  tooth  harrow  business.  The  New  Jersey 
corporation  was  duly  and  legally  organized  in  conformity  with 
the  laws  of  that  state,  and  was  by  those  laws  and  its  charter 
authorized  to  j)urehase  United  States  letters  patent,  and  to 
grant  licenses  under  United  States  letters  patent,  and  to  con- 
duct the  manufacturing  business,  and  had  a  variety  of  other 
rights  and  {)rivileges  under  its  charter  and  said  statutes.  That 
this  corporation,  the  plaintiff,  still  is  a  legal  and  valid  corpora- 
tion, entitled  to  hold  and  enjoy  such  of  its  property  as  it  now 
or  may  iiereafter  own  or  acquire,  and  that  it  was  not  organ- 
ized in  hostility  to  any  rule  of  public  policy. 

"That  the  National  Harrow  Comjiany  of  New  Jersey,  this 
plaintiff,  through  its  duly  constituted  otiHcers  ]nirchased  from 
the  National  Harrow  Company  of  New  York  all  of  its  various 
United  States  letters  patent,  and  all  contracts,  licenses,  and 
privileges  which  the  National  Harrow  Company  of  New  York 
then  owned  and  possessed,  and  also  purchased  a  part  of  its 
other  property,  rights,  and  j^rivilegi-s. 

"That  on  the  !>th  of  September,  1S!)1,  a  formal  transfer  in 
writing  was  made  from  the  National  Harrow  Company  of  New 
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York  to  Iho  National  Harrow  Company  of  New  JiTsey  of  the 
jiropcrty  and  rij^lits  sold  as  aforesaid  by  the  former  eompany 
to  the  latter,  which  transfer  was  founded  on  a  k'ootl,  valualde, 
and  adcipiate  eonsideration  moving'  hit  ween  the  parties,  and 
wliieh  transfer  was  sanetioned  hy  the  directors  and  stoeU- 
holders  of  the  New  York  eorjjoration,  and  liy  tlie  oflieers  and 
directors  of  the  National  Harrow  Company  of  New  .Jersey,  this 
plaintiff,  and  separate  assi;,'nments  in  writinj^  were  made  of 
the  various  I'nited  States  letters  jtatent  from  the  New  York 
corporation  t(»  the  New    lei-sey  corporation. 

"I  decide  that  this  transfer  was  in  all  respects  legal  and 
valid,  being  fouiuled  on  a  good  and  viduable  consideration,  and 
that  it  vested  in  the  j)laintiff  in  this  action  all  the  rights,  privi- 
leges, and  bciu'fits  accruing  to  the  New  York  corjjoration  under 
its  contracts  with  the  defendant,  including  contracts  A  and  H, 
which  contracts  have  been  slightly  modified  by  the  parties  as 
to  price  and  terms  of  sale. 

"The  defemlant's  president,  Arthur  O.  iJement,  became  a 
director  and  an  active  manager  of  the  plaintiff,  and  coutinued 
as  such  down  to  September,  ISD.'J. 

"The  defendant  made  monthly  verified  reports  to  this  plain- 
tiff down  to  and  including  the  8th  of  September,  1893,  of  the 
liarrows  embi-aced  in  contracts  A  and  li,  by  such  rei)orts  stating 
the  total  liarrows  soUl  to  be  1:},*J00,  on  which  defendant  paid 
to  the  plaintiff  a  royalty  of  $13,900. 

"The  National  Harrow  Company  of  New  York  and  this  plain- 
tiff have  i)erformeil  all  of  the  stipulations  and  provisions  in 
the  contracts  entered  into  between  the  National  Harrow  Com- 
I)any  of  New  York  and  this  defendant,  including  all  the  pro- 
visions of  contracts  A  and  li;  and  the  plaintiff  is  now  ready, 
willing,  and  able  to  perform  all  of  the  stipulations  and  agree- 
ments to  be  performed  on  its  i)art  as  assignee  of  the  National 
Harrow  Company  of  New  York. 

"That  the  defendant,  after  having  received  and  retained 
large  pecuniary  l)enefits  rnder  the  contracts,  has  failed, 
neglected,  and  refused,  and  still  fails,  neglects,  and  refuses,  to 
keep  and  perform  its  contracts  entered  into,  including  the  stipji- 
lations  and  provisions  contained  in  contracts  A  and  H,  and 
since  September,  1S!):{,  it  has  wholly  rcjmdiated  contracts  A 
and  I'.,  and  refused  to  ])crform  any  of  the  stipulations  contained 
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lliii-riii  wliicli  i1  af^rccd  to  do  and  jx-rforin,  and  it  has  broken 
iind  violated  all  of  the  stipniat  ions  ami  aj^rremi-nts  containefl 
in  conti'acts  A  ami  I!  whirh   it  a^M-crd  to  do  and  ixTt'oriii.   " 

The  ri'feri'e  then  states  with  some  (h-tail  the  various  viola- 
tions of  the  license  a^'reeiiieiits  hy  the  dereii(hint,  and  fin<is  the 
defendant  in(h'l)tcd  to  the  plaint  ilT  in  the  sum  of  over  $20,000. 
lie  then  eontinui'S  as  follows: 

"I  decide  that  the  plaintiif  is  a  legal  and  valid  corporation 
authorized  to  enforce  its  rights  in  courts  having  jurisdiction  ; 
and  that  all  of  the  contracts  in  evidence  were  and  are  h.'gal, 
valid,  and  binding  contracts,  such  as  might  reasonably  be  made 
under  the  circumstances,  founded  upon  an  adequate  consider- 
ation, and  that  they  embodied  no  illegal  restraints,  and  are  not 
repugnant  to  any  rule  of  i)ublic  policy  as  in  restraint  of  trade 
or  tending  to  create  a  monopoly,  trust,  or  any  other  illegal 
combination;  and  that  the  contracts  entered  into  between  the 
defendant  and  the  National  Harrow  Company  of  New  York, 
including  contracts  A  and  B,  are  and  were  intended  to  be  con- 
tinuing contracts,  and  should  be  enforced  according  to  their 
true  intent  and  meaning  as  hereby  interpreted." 

The  referee  then  held  the  plaintiff  entitled  to  a  judgment 
against  the  defendant,  declaring  the  validity  of  the  plaintiff 
corporation  and  its  title  to  the  contracts  and  their  validity, 
and  decreeing  specific  performance  thereof  and  restraining 
future  violations  of  the  contracts  by  the  defendant.  Judg- 
ment in  accordance  with  the  report  was  entered,  from  wiiich 
the  defendant  ai)pealed  to  the  appellate  division  of  the  supreme 
court. 

Some  difficulties  regarding  the  form  in  which  the  case  was 
presented  to  that  court  arose  upon  the  argument,  and  it  was 
therefore  suspended  and  the  case  sent  back  to  the  referee  for 
a  resettlement,  which  was  subsequently  agreed  upon  by  counsel 
for  the  respective  parties,  who  entered  into  a  stipulation  in 
regard  to  what  was  to  be  reviewed  by  the  courts  above,  and, 
among  other  things,  it  was  agreed  between  counsel  "that  the 
foregoing  record,  as  amended  and  corrected  in  this  stipulation, 
contains  all  of  the  evidence  given  and  proceedings  had  before 
the  referee  matenal  to  the  (luestions  to  be  raised  on  this  appeal 
by  the  appellant,  which  questions  to  be  raised  by  the  appellant 
on  this  appeal  are  to  be  only  as  follows."    Those  (juestions  ar". 

Kales  U.  of  T.  Vol.  H— 39 
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oigbt  in  number,  the  fourtli  of  wliieli  is:  "Whi'ther  or  not  the 
eoiitraets  A  and  H  are  valid  under  the  aet  of  Con^jress  approved 
July  2,  IMIO.  ehapter  (il7  of  tlif  first  session  of  tlie  Fifty-lirst 
Congress."  Tliis  is  the  oiAy  l-'tiicial  (|Urstioii  raised  and  aj)- 
pearing  in  the  reeord. 

The  ease  was  tliereupon  arj,'ued  before  the  a|>pellate  division, 
whieh  reversed  the  judgment  ami  ordered  a  new  trial,  but  it 
did  not  state  in  its  order  of  reversal  that  the  jud^'nieiit  was 
reversed  on  (juestions  of  faet  as  well  as  of  law.  The  plaintilf 
then  appealed  to  the  eourt  of  appeals  from  the  order  granting 
a  new  trial,  ami  after  artruiuent  it  was  held  by  that  court  that 
it  had  no  jurisdietion  to  review  the  facts,  and  that  ui)on  the 
findings  of  the  referee  tlu-re  had  been  no  error  of  law  com- 
mitted, and  conse(juently  the  su{)reme  eourt  was  wrong  in  re- 
versing the  judgnu'nt.  The  court  therefore  reversed  the  judg- 
ment of  the  supreme  eourt,  and  affirmed  the  judgment  entered 
upon  the  report  of  the  referee. 

MR.  JUSTICE  PECKHA.M,  after  making  the  foregoing  state- 
ment of  facts,  delivered  the  opinion  of  the  court : 

In  this  court  we  are  concluded  i)y  the  lindings  of  fact  made 
in  a  state  court  in  a  suit  in  equity,  as  well  as  in  an  action  at 
law.  Dower  v.  Richards,  151  U.  S.  658,  666,  ;J8  L.  ed.  305,  MOS; 
Israel  v.  Arthur,  152  U.  S.  355,  38  L.  ed.  474;  Egan  v.  Hart, 
165  U.  S.  188,  41  L.  ed.  680;  Iledrick  v.  Atchison,  T.  &  S.  F.  R. 
Co.  167  U.  S.  673,  677,  42  L.  ed.  320,  321. 

The  only  Federal  (juestion  raised  in  the  record  is  as  to  the 
validity  of  contracts  A  and  H,  with  rejrard  to  tin-  act  of  Con- 
gress on  the  subject  of  trusts.  2()  Stat,  at  L.  20!),  chap.  647. 
That  is  a  (juestion  of  law  plainly  raised  in  the  reeord,  aiul  we 
are  not  precluded  from  its  eonsideiMt  ion  by  any  action  of  the 
state  courts.  If,  however,  facts  not  found  by  the  referee  are 
necessary  for  tin*  purjKJse  of  connecting  those  contracts  with 
others  not  found  in  such  repoil.  w<'  cannot  supply  the  omission 
to  find  those  facts.  The  contention  of  the  defendant  is  that 
the  two  contracts  A  and  li  are  in  truth  a  part  and  eontiinia- 
tion  of  the  agreements  set  forth  in  the  defendant  s  answei-,  and 
that,  taken  tofjcther,  they  prove  a  jnirjiose  and  combination  on 
the  part  of  all  the  dealers  in  patented  harrows  to  control  their 
manufacture,   sale,   and    ]irice    in    all    portions   of  the   United 
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Stntos;  and  (Icfcndjiiit  avers  that  siidi  a  <.M)ntra('t  or  ('Oinhina- 
tioii  was  and  is  void,  not  only  as  against  jjublic  i)olioy,  but  also 
because  it  is  a  violation  of  the  Federal  statute  upon  the  subject 
of  trusts  and  illegal  eornbinations.  Those  former  alleged  con- 
tracts are  not  mentioned  in  the  report  of  the  referee  excepting 
as,  he  stated,  they  had  been  declared  void  as  against  public 
policy  and  as  being  in  restraint  of  trade  because  they  extended 
beyond  the  lif(>  of  the  patents  therein  mentioned;  and  the 
referee  found  that  following  this  decision  all  of  the  contracts 
then  in  existence,  which  were  affected  thereby,  were  imme- 
diately canceled  by  the  parties  thereto. 

The  referee  made  no  finding  of  any  fact  connecting  the  con- 
tracts A  and  B  with  prior  contracts  of  a  like  nature  including 
other  parties,  as  alleged  in  the  answer  of  the  defendant.  The 
referee  did  find,  however,  that  the  defendant  had  no  contract 
with  the  National  Harrow  Company  until  June  16  or  17,  1891, 
at  which  time  several  contracts  were  entered  into  between  the 
defendant  and  the  National  Harrow  Company  of  New  York, 
and  among  other  contracts  the  defendant  executed  and  de- 
livered assignments  in  writing  of  several  United  States  letters 
patent  and  license  rights  and  privileges  under  United  States 
letters  patent,  all  of  which  relate  to  the  defendant's  float  spring 
tooth  harrow  business.  He  also  found  that  such  contracts  con- 
stituted an  absolute  sale  of  the  property  and  privileges  thereby 
transferred,  and  that  the  defendant  agreed  to  and  did  accept 
in  payment  thereof  paid-up  capital  stock  of  the  plaintiff.  He 
further  found  that  the  transaction  between  the  assignor  of  the 
plaintiff  and  the  defendant  in  June,  1891,  was  intended  by  the 
parties  to  be  an  absolute  sale  by  the  defendant  to  such  assignor 
of  the  United  States  letters  patent  and  licenses  under  such 
patents  relating  to  the  float  spring  tooth  harrow  business  con- 
ducted by  the  defendant,  and  that  it  was  founded  upon  a  good, 
valuable,  and  adequate  consideration  between  the  parties ;  that 
as  a  part  of  such  consideration  the  assignor  of  the  plaintiff 
granted  and  delivered  to  the  defendant  the  license  contracts 
A  and  B,  heretofore  spoken  of,  and  that  upon  the  consummation 
of  the  transaction  the  controversy  over  patents  and  infringe- 
ments existing  between  the  fir.st  six  firms  named  in  the  referee's 
report  and  the  defendant  and  its  customers  was  settled.  The 
report  also  decided  "that  the  contract  entered  into  in  June, 
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IS'.tl.  iiu'liulinjf  tln'  contracts  A  and  li  lictwctii  llic  National 
Harrow  Company  of  New  York  and  tliis  dcfiMulant,  were  and 
arc  j;ood  and  valid  contracts,  founded  on  adc(|uatc  considi'ra- 
tions,  and  were  reasonable  in  their  provisions;  contracts  A 
and  H  imposing  no  restraints  upon  the  defendant  lnyond  tiiose 
which  the  partii's  had  a  right,  from  the  nature  of  the  transac- 
tion, to  impose  and  accept.  " 

The  omission  of  the  referee  to  tind  from  the  evidence  that 
the  contracts  A  and  II  were  a  continuation  of  former  contracts 
held  to  liave  been  void,  and  that  there  were  in  fact  other  manu- 
facturers of  harrows  who  had  entered  into  the  same  kind  of 
contracts  with  j)laintiir  as  those  denominated  A  and  H,  and  that 
there  was  a  general  combination  among  the  dealers  in  patented 
harrows  to  regulate  the  sale  ami  prices  of  such  harrows,  fur- 
nishes no  ground  for  this  court  to  assume  such  facts.  The  con- 
tracts A  and  H  are  to  be  judged  by  their  own  contents  alone, 
and  construed  accordingly. 

The  referee  also  decided  that  the  plaintiff  was  a  legal  and 
valid  corporation,  authorized  to  enforce  its  rights  in  courts 
having  jurisdiction;  and  that  all  the  contracts  in  evidence 
were  and  are  legal,  valid,  and  binding  contracts,  and  such  as 
might  reasonably  be  made  under  the  circumstances,  and  were 
founded  ujion  a  good,  valual)lc,  and  adcipiate  consitleration, 
and  were  reasonable  in  their  j)rovisions,  and  that  they  embodied 
no  illegal  restraints,  and  were  not  repugnant  to  any  rule  of 
public  policy  as  in  restraint  of  trade,  ami  were  not  intended 
to  create  a  monopoly,  trust,  or  illegal  combination;  and  that 
the  contracts  entercil  into  between  the  di-fendant  and  the 
National  Harrow  ("ompany  of  New  York,  including  the  con- 
tracts A  and  P.,  are  and  were  intended  to  be  continuing  con- 
tracts, and  should  be  enforced  according  to  their  true  intent 
ami  meaning  as  hereby  inteipreted. 

When  he  speaks  of  all  the  eontrai-ts  in  evidenee,  the  referee 
plainly  means  all  the  e(»ntracts  in  evideiiee  Ix'tween  the  pai'ties 
to  this  action,  for  it  was  of  such  contracts  only  tliat  he  had 
biM'ii  speaking.  There  were,  in  fact,  other  contracts  tlian  those 
designated  A  and  !'>  between  these  piirties,  and  such  otiicr  con- 
tracts had  been  j»ut  in  evidence  and  previously  referreil  to  by 
the  referee,  lie  therefore  must  have  included  what  is  termed 
the  escrow  agreement   in   iiis  lindioLr  that   all   the  agreements 
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made  by  dofendaiit  with  tli«'  plaint ilV  wcro  valid.  Tlif  agrce- 
niont  is  set  forth  in  the  margin.' 

There  is  no  finding  by  the  referee  that  this  agreement  was 
ever  signed  by  anyone  other  than  the  parties  to  this  action, 
or  that  any  other  person  received  the  licenses  from  and  made 
contracts  with  the  plaintiflF  similar  to  the  ones  entered  into 
between  these  parties.  All  that  the  referee  finds  is  that  all 
the  contracts  in  evidence  were  legal,  by  which  was  meant,  as 
already  stated,  all  the  contracts  in  evidence  between  the  parties 
to  the  action,  which  were  in  existence  and  uncanceled.  In  the 
absence  of  any  finding  as  to  the  escrow  agreement  having  been 
signed  by  others,  it  must  be  regarded  as  unimportant,  and  we 
are  brought  back  to  the  question  whether  these  contracts  or 
licenses,  A  and  B,  irrespective  of  any  contracts  not  found  by 
the  referee  as  in  any  way  connected  with  or  forming  a  part 
thereof,  are  void  as  a  violation  of  the  act  of  Congress. 

The  plaintiff  contends  in  the  first  place  that  only  the  Attor- 


2 — Escrow  Agreement.  This  mem- 
oranda of  agreement,  made  and  en- 
tered into  this  Ist  day  of  April,  A. 
D.  1891,  by  and  between  the  Na- 
tional Harrow  Company,  a  corpora- 
tion of  Utiea,  in  the  state  of  New 
York,  and  Edward  Norris,  of  the 
same  place,  and  E.  Benient  &  Sons, 
of  Lansing,  in  the  state  of  Michi- 
gan. 

Whereas,  the  said  National  Har- 
row Company  is  the  owner  of  a  large 
number  of  letters  patent  relating 
to  float  spring  tooth  harrows,  and 
is  desirous  of  granting  licenses 
thereunder  to  the  following-named 
persons,  Arms,  and  corporations,  to 
wit:  Chas.  H.  Childs  &  Company,  D. 
B.  Smith  &  Company,  A.  W.  Stevens 
&  Son,  Cliilds  &  Jones,  Syracuse 
Chilled  Plow  Company,  Geo.  W. 
Sweet  &  Company,  Walker  Manu- 
facturing Company,  Taylor  &  Henry, 
the  Herndeen  Manufacturing  Com- 
pany, D.  C.  &  H.  C.  Reed  &  Com- 
pany, L.  C.  Lull  &  Company,  WU- 
liams   Manufactiiring  Company,   W. 


S.  Lawrence,  McSherry  Manufactur- 
ing Company,  D.  O.  Everest  &  Com- 
pany, E.  Bement  &  Sons,  Hench  & 
Dromgold,  Farmers'  Friend  Manu- 
facturing Company,  Eureka  Mower 
Company. 

And  whereas,  the  said  National 
Harrow  Company  has  placed  in  the 
hands  of  said  E.  Norris  in  escrow, 
duly  executed  by  it  in  duplicate,  a 
certain  contract  and  license  for  each 
of  said  persons,  firms,  and  corpora- 
tions hereinbefore  named,  to  be  by 
the  said  E.  Norris  immediately  pre- 
sented to  each  of  the  above  and  fore- 
going named  respective  persons, 
firms,  and  corporations,  to  be  signed 
and  executed  by  said  respective  per- 
sons, firms,  and  corporations — 

Now,  therefore,  it  is  hereby  under- 
stood and  agreed  by  and  between  the 
parties  hereto,  that  as  the  said  li- 
censes and  contracts  are  signed  and 
executed  by  the  said  respective  per- 
sons, firms,  and  corporations  they 
shall  be  held  by  said  Norris  in 
eecrow   for   both   parties   until   such 
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ney  Gcnri-:il  of  tlif  I'liitcd  States  can  hrinv'  an  action  under  the 
statute,  excepting  that  by  §  7  of  the  act  any  person  injured  in 
his  business  or  property,  as  proviiled  for  therein,  may  liiinself 
sue  in  any  eircuit  eonrt  of  tlie  United  States  in  the  district  in 
which  the  defeiubmt  resides  or  is  found.  Assuininj;  that  the 
phiintitT  is  right  so  far  as  re^'ards  any  suit  brouplit  xuuh-v  that 
aet.  we  are  nevertheless  of  opinion  that  anyone  sued  upon  a  eon- 
tract  may  set  uj)  as  a  defense  that  it  is  a  violation  of  the  act  of 
Congress,  and.  if  found  to  be  so,  that  fact  will  constitute  a  good 
defense  to  the  action. 

The  1st  section  of  the  act  provides  that  "every  contract, 
combination  in  the  form  of  trust,  or  otherwise,  or  conspiracy, 
in  restraint  of  trade  or  commerce  among  the  several  states  or 
with  foreign  nations,  is  herel)y  declared  to  be  illegal."  Every 
person  making  such  a  contract  is  deemed  guilty  of  a  misde- 
meanor, and  on  conviction  is  to  be  punished  by  fine  or  by  im- 


time  as  all  of  said  above-named  per- 
sons, firms,  and  corporiitiona  shall 
have  sipncd,  executed,  and  delivered 
the  s:ime  to  said  Xorris,  wheron[)on 
they  shall  become  operative,  and  im- 
mediately thereafter  the  said  Norria 
shall  deliver  one  of  the  duplicates  of 
each  of  said  contracts  and  licenses 
to  the  said  N.itional  Harrow  Com- 
pany, and  the  other  duydicate  there- 
of to  the  respei'tive  licensees  who 
have  Higned  the  same,  in  i)erson  or 
by  mail. 

But  in  case  any  of  the  above- 
named  [lersons,  firms,  and  corpora- 
tions shall  neglect  or  refuse  to  »'i([n, 
execute,  and  deliver  said  respective 
contracts  and  licenses  on  or  before 
the  1st  day  of  Juno  next,  then  and 
in  such  case  said  E.  Norris  shall, 
provided  he  shall  bo  bo  directed  by 
n  resol\ition  <lidy  ndopte<l  by  the 
board  of  trustees  of  said  National 
Harrow  Company,  make  delivery  of 
such  of  said  contracts  and  Ii<enso8 
as  have  been  siijJicil  and  executed 
as  aliov(<  i)roviilc<l,  at  whi'h  time 
said  contracts  and  licenses  shall  be- 


come operative,  and  in  case  the  said 
National  Harrow  Company  shall 
conclude  not  to  accept  any  less  num- 
ber than  the  whole  of  such  respective 
contracts  and  licenses,  then  and  in 
such  case  the  said  Norris  shall  can- 
cel each  of  said  contracts  and  li- 
censes, and  they  shall  be  null  and 
void. 

Witness  the  sijjnatures  of  the  par- 
ties. 

The  National  Harrow  Co., 
]\y  Chas.  II.  Chil.ls,  Pres't. 
Edward  Norris. 
E.  Henient  &   Sons, 
By  A.  0.  Bement,  Pres't. 
Kei'oived  of   E.  Bement  &  Sons  a 
liciMiso    and    contract    executed    l>e- 
tween    the    National    11. arrow    Com- 
jiariy   and    said    E.    Heincnt  &    Sons, 
which    1    a^^l•»«   t<>    hold    and    deliver 
in  a<'cordance  with  an  nK'reenient  be 
tween     the    BJiid     Nation:il     ll.arrow 
(Jonipany  ami  said  E.  Bement  &  Sons 
autl  myself,  and  hereto  .attached. 
Dated  this  1st  day  of  April,  1891 
Edward  Norris. 
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prisouincnl,  or  botli.  As  the  Rtatutu  makes  tlu*  contract  in 
itself  illf^'al,  IK)  recovery  eaii  l)e  liad  upon  it  wlicii  tlie  (|cl»-ns(' 
ol'  illej^ality  is  sliowii  to  the  court.  The  act  [)rovi(h'S  lor  the 
preveutioii  ol"  viohitious  tliereol',  and  iiial<(s  it  tlic  duty  ol'  the 
several  district  attorneys,  under  tiie  dii'ection  of  tiie  Att(jrncy 
(Jeneral,  to  institute  proceedings  in  ecjuity  to  prevent  and 
restrain  such  violations,  aiitl  it  gives  to  any  person  injured  in 
his  busiiu'ss  or  property  the  right  to  sue;  but  that  does  not 
prevent  a  i)rivate  individual  when  sued  upon  a  contract  which 
is  void  as  in  violation  of  the  act  from  setting  it  up  as  a  defense, 
and  we  think  when  proved  it  is  a  valid  defense  to  any  claim 
made  under  a  contract  thus  denounced  as  illegal. 

This  brings  us  to  a  consideration  of  the  terms  of  the  license 
contracts,  for  the  purpose  of  determining  whether  they  violate 
tUe  act  of  Congress.  The  first  important  and  most  material  fact 
in  considering  this  question  is  that  the  agreements  concern 
articles  protected  by  letters  patent  of  the  government  of  the 
United  States.  The  plaintiff,  according  to  the  finding  of  the 
referee,  was  at  the  time  when  these  licenses  were  executed  the 
absolute  owner  of  the  letters  patent  relating  to  the  float  spring 
tooth  harrow  business.  It  was  therefore  the  owner  of  a  monop- 
oly recognized  by  the  Constitution  and  by  the  statutes  of  Con- 
gress. All  owner  of  a  patent  has  the  right  to  sell  it  or  to  keep 
it;  to  manufacture  the  article  himself  or  to  license  others  to 
manufacture  it;  to  sell  such  article  himself  or  to  authorize 
others  to  sell  it.  As  stated  by  I\Ir.  Justice  Nelson,  in  Wilson  v. 
Kousseau,  4  How.  646,  674,  11  L.  ed.  1141,  1153,  in  speaking  of 
a  patent : 

"The  law  has  thus  impressed  upon  it  all  the  (pialities  and 
characteristics  of  property  for  the  specified  period,  and  has 
enabled  him  to  hold  and  deal  with  it  the  same  as  in  case  of 
any  other  description  of  property  belonging  to  him,  and  on 
his  death  it  passes,  with  the  rest  of  his  personal  estate,  to  his 
legal  representatives,  and  becomes  part  of  the  assets." 

Again,  as  stated  by  l\Ir.  Chief  Justice  M.vrsilvll,  in  Grant  v. 
Raymond,  6  Pet.  218,  241,  8  L.  ed.  376,  384 : 

"To  promote  the  progress  of  useful  arts  is  the  interest  and 
policy  of  every  enlightened  government.  It  entered  into  the 
views  of  the  framers  of  our  Constitution,  and  the  power  'to 
promote  the  progress  of  science  and  useful  arts,  by  securiug 
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for  limittil  tiiiics  to  authors  and  iiiviiildrs  tin-  exclusive  riirlit 
to  their  rospcctive  wTitings  and  discoviTios, '  is  aniDii^f  those 
cxprrssly  f^ivcn  to  Couj^ress.  This  sul)je('t  was  anioiif^  tlie  first 
wliiih  followed  the  orj^anization  of  our  f^overnnieut.  It  was 
taken  up  by  the  first  Congress  at  its  second  session,  and  an  aet 
was  passed  authorizinp  a  patent  to  be  issued  to  the  inventor  of 
any  useful  art,  ete.,  on  his  petition,  'granting  to  sueh  petitioner, 
his  heirs,  administrators,  or  assigns,  for  any  term  not  exceeding 
fourteen  ycai*s,  the  sole  and  exclusive  right  and  liberty  of  mak- 
ing, using,  and  vending  to  others  to  be  used,  the  said  invention 
or  discovery.'  The  law  further  declares  that  the  patent  'shall 
be  good  and  available  to  the  grantee  or  grantees  by  force  of 
til  is  aet.  to  all  and  every  intent  and  j)urpose  herein  contained.' 
The  amendatory  aet  of  1793  contains  the  same  language,  and  it 
cannot  be  doubted  that  the  settled  purpose  of  the  United  States 
has  ever  been,  and  continues  to  be,  to  confer  on  the  authors  of 
useful  inventions  an  exclusive  right  in  their  inventions  for  the 
time  mentioned  in  their  patent.  It  is  the  reward  stipulated  for 
the  advantiiges  derived  by  the  public  for  the  exertions  of  the 
individual,  and  is  intended  as  a  stimulus  to  those  exertions. 
The  laws  which  are  passed  to  give  effect  to  this  purpose  ought, 
we  think,  to  be  construed  in  the  spirit  in  which  they  have  been 
made,  and  to  execute  the  contract  fairly  on  the  part  of  the 
United  States,  where  the  full  benefit  has  bei-n  actually  received, 
if  this  can  be  done  without  transcending  the  iiitention  of  the 
statute,  or  countenancing  acts  which  are  fraudulent  or  may 
prove  mi.schievous.  The  i)ublie  yields  nothing  which  it  has  not 
agreed  to  yield;  it  receives  all  which  it  has  contracted  to  re- 
ceive. The  full  benefit  of  the  discovery,  after  its  enjoyment 
by  \\h'  discoverer  for  fourteen  years,  is  jircserved ;  and  for  his 
exclusive  enjoyment  of  it  during  that  time  the  public  faith  is 
pledged." 

In  Ileaton-Peninsular  Button-Fastener  Co.  v.  Eureka  Spe- 
cialty Co.  :i'>  L.  H.  A.  7'2S,  7;{2,  2;")  C.  C.  A.  207,  274.  47  U.  S. 
App.  146,  160,  it  is  stated  regarding  a  patentee: 

"If  he  see  fit,  he  may  reserve  to  himself  the  i-xclusive  use  of 
hi.s  invention  or  discovery.  If  he  will  neither  use  his  device 
nor  permit  others  to  use  it,  be  has  hut  suppressed  his  own. 
That  the  grant  is  made  upon  the  reasonable  expectation  that 
he  will  either  put  his  invention  to  practical  use  or  permit  others 
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to  avail  themselves  of  it  upon  reasonabli-  fcnris  is  doulitli-HH 
true.  This  expectation  is  based  alone  ui)()n  the  supi)Osition  that 
the  patentee's  interest  will  induce  him  to  use,  or  let  others  use, 
his  invention.  The  public  has  retained  no  other  security  to 
enforce  such  expectations.  A  suppression  can  endure  but  for 
the  life  of  the  patent,  and  the  disclosure  he  has  made;  will 
enable  all  to  enjoy  the  fruit  of  his  genius.  His  title  is  exclusive, 
and  so  clearly  within  the  constitutional  provisions  in  respect 
of  private  property  that  he  is  neither  bound  to  use  his  dis- 
covery liiniself  nor  permit  others  to  use  it.  The  dictmn  found 
in  Iloe  v.  Ivuap,  27  Fed.  204,  is  not  supported  by  reason  or 
authority. 

It  is  true  that  in  certain  circumstances  the  sale  of  articles 
manufactured  under  letters  patent  may  be  prevented  when  the 
use  of  such  article  may  be  subject,  within  the  several  states, 
to  the  control  which  they  may  respectively  impose  in  the  legiti- 
mate exercise  of  their  powers  over  their  purely  domestic  affairs, 
whether  of  internal  commerce  or  of  police  regulation.  Thus 
an  improvement  for  burning  oil,  protected  by  letters  patent  of 
the  United  States,  was  condemned  by  the  state  inspector  of 
Kentucky  as  unsafe  for  illuminating  purposes,  under  the  stat- 
ute requiring  an  inspection  and  imposing  a  penalty  for  the 
violation  of  the  statute;  and  it  was  held  that  the  enforcement 
of  the  statute  was  within  the  proper  police  powers  of  the  state, 
and  that  it  interfered  with  no  right  conferred  by  the  letters 
patent.    Patterson  v.  Kentucky,  97  U.  S.  501,  24  L.  ed.  1113. 

There  are  decisions  also  in  regard  to  telephone  companies 
operating  under  licenses  from  patentees  giving  them  the  right 
to  use  their  patents  for  the  purpose  of  operating  public  tele- 
phone lines,  but  prohibiting  companies  from  serving  within 
such  district  any  telephone  company,  and  it  has  been  held  in 
the  lower  Federal  courts  that  such  a  prohibition  was  of  no 
force ;  that  it  was  inconsistent  with  the  grant,  because  a  tele- 
phone company,  being  in  the  nature  of  a  common  carrier,  was 
bound  to  render  an  equal  service  to  all  who  applied  and  ten- 
dered the  compensation  fixed  by  law  for  the  sei'%-ice ;  that  while 
the  patentees  were  under  no  obligation  to  license  the  use  of 
their  inventions  by  any  public  telephone  company,  yet,  having 
done  so,  they  were  not  at  liberty  to  place  restraints  upon  such 
a  public  corporation  which  would  disable  it  to  discharge  all 
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the  ilutios  iinpost'd  upon  comitaiiifs  mpaj^od  in  the  discharge 
of  duties  subject  to  n';,'iilati(tn  liy  law.  It  couM  not  Ix-  a  public 
tt'lephoue  (•oin|>nny.  and  could  not  exercise  the  franchise  of  a 
common  carrier  of  inessafres.  with  sucii  exception  to  the  grant. 
See  State  ex  rel.  Baltimore  &  ().  Tclcg.  Co.  v.  Hell  Teleph.  Co. 
2.3  Fed.  f).'}!);  State  ex  rel.  Postal  Teleg.  Cable  Co.  v.  Delaware 
&  A.  Tcleg.  &  Teleph.  Co.  47  Fed.  iV-V-i,  and  Delaware  &  A. 
Tcleg.  &  Teleph.  Co.  v.  State  ex  rel.  Postal  Teleg.-Cable  Co.  2 
C.  C.  A.  1.  .3  U.  S.  App.  :}0. 

These  cases  are  cited  in  the  opinion  of  tiie  court  in  the  case 
of  Ileaton-Peninsular  Button-Fastener  Co.  v.  Furt  l<a  Specialty 
Co.  3')  L.  H.  A.  72S,  2.")  C.  C.  A.  2ti7.  47  V.  S.  App.  146.  Not- 
withstanding these  exceptions,  the  general  rule  is  absolute 
freedom  in  the  use  or  sale  of  rights  under  the  patent  laws  of 
the  United  States.  The  very  object  of  these  laws  is  monopoly, 
and  the  rule  is,  with  few  exceptions,  that  any  conditions  which 
are  not  in  their  very  nature  illegal  with  regard  to  this  kind 
of  property,  imposed  by  the  patentee  and  agreed  to  by  the 
licensee  for  the  right  to  manufacture  or  use  or  sell  the  article, 
will  be  upheld  by  the  courts.  The  fact  that  the  conditions  in 
the  contracts  keep  up  the  monopoly  or  fix  prices  does  not  ren- 
der them  illegal. 

The  contention  that  they  do  not  afTect  interstate  commerce 
is  not  correct.  We  think  the  licenses  do  by  their  terms  and  by 
their  plain  meaning  refer  to,  include,  and  provide  for  inter- 
state as  well  as  other  commerce.  The  contract  called  Exhibit 
H  provides  for  the  manufacture  at  Lansing,  Michigan,  and  for 
th<'  sale  of  the  articles  there  made  in  territory  lying  south  and 
west  of  Virginia  and  West  Virginia  and  Pennsylvania,  and  the 
referee  finds  that  a  number  of  harrows  have  been  sold  under 
that  contract.  The  contracts  plainly  look  to  the  sale,  and  they 
also  determine  the  price  of  the  artiide  sold,  throughout  the 
United  States,  as  well  as  to  the  manufacture  in  the  state  of 
Michigan.  As  these  contracts  do,  therefore,  include  interstate 
commerce  within  their  provisions,  we  are  brought  back  to  the 
<|uestion  whether  the  agreement  between  these  parties  with 
relation  to  these  patented  arti(des  is  valid  within  the  act  of 
Congress.  It  is  true  that  it  has  been  held  by  this  court  that  the 
act  included  any  restraint  of  commerce,  whether  reasonable  or 
unreasonable.     United  States  v.  Trans-Missouri  Freight  Asso, 
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]fi()  II.  S.  21)0,  41  L.  C(l.  1007;  Ciiitcd  Stales  v.  Joint  Trallic 
Asso.  171  U.  S.  505,  4:i  L.  rd.  251);  Addyston  Pipe  &  Steel  Co. 
V.  United  States,  175  U.  S.  211,  44  L.  ed.  i:{«;.  But  that  statute 
clearly  does  not  refer  to  that  kind  of  a  restraint  of  interstate 
commerce  which  may  arise  from  reasonable  and  legal  conditions 
imposed  upon  the  assignee  or  licensee  of  a  i)atcnt  by  the  owner 
thereof,  restricting  the  terms  upon  which  the  article  may  be 
used  and  the  price  to  be  demanded  therefor.  Such  a  construc- 
tion of  the  act,  we  have  no  doubt,  was  never  contemplated  by 
its  framers. 

United  States  v.  E.  C.  Knight  Co.  156  U.  S.  1,  39  L.  ed.  325, 
does  not  bear  upon  the  facts  herein.  That  case  related  to  a 
purchase  of  stock  in  manufacturing  comjianies,  by  reason  of 
which  the  purchaser  secured  control  of  a  large  majority  of 
the  manufactories  of  refined  sugar  in  the  United  States,  It 
was  held  by  this  court  that  the  Federal  act  relating  to  trusts 
and  combinations  aifecting  interstate  commerce  could  not  reach 
and  suppress  the  creation  of  a  monopoly  in  regard  to  the  re- 
fining of  sugar,  and  that  the  manufacturing  of  a  commodity 
bore  no  direct  relation  to  commerce  between  the  states  or  with 
foreign  nations.  It  was  said  by  Mr.  Chief  Justice  Fuller,  for 
the  court,  while  speaking  of  such  manufacture:  "Neverthe- 
less, it  does  not  follow  that  an  attempt  to  monopolize,  or  the 
actual  monopoly  of,  the  manufacture,  was  an  attempt,  whether 
executory  or  consummated,  to  monopolize  commerce,  even 
though,  in  order  to  dispose  of  the  product,  the  instrumentality 
of  commerce  was  necessarily  invoked." 

In  these  contracts,  provision  is  expressly  made,  not  alone  for 
manufacture,  but  for  the  sale  of  the  manufactured  product 
throughout  the  United  States,  and  at  prices  which  are  par- 
ticularly stated,  and  which  the  seller  is  not  at  liberty  to  de- 
crease without  the  assent  of  the  licensor.  Addyston  Pipe  & 
Steel  Co.  V.  United  States,  175  U.  S.  211,  238,  44  L.  ed.  136,  143. 
These  contracts  directly  affected,  not  as  a  mere  incident  of 
manufacture,  the  sale  of  the  implements  all  over  the  country, 
and  the  question  arising  is  whether  the  contracts  which  thus 
affect  such  sales  are  void  under  the  act  of  Congress. 

On  looking  through  these  licenses  we  have  been  unable  to 
find  any  conditions  contained  therein  rendering  the  agreement 
void  because  of  a  violation  of  that  act.     There  had  been,  as 
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tilt'  n'fcrtM'  linds,  a  larj^t-  amoiiiil  of  lili^'alioii  htlwccii  the 
many  |>artit'S  claiining  to  own  various  jtatfiits  covcriti^  these 
iiiijtlriut'Mts.  Suits  for  infriii^'ciiiciits  and  for  iiijuiicliou  had 
IxM'ii  frf(|Ufnt.  and  it  Wius  dcsiraldc  to  prcvi'ut  tlit-m  in  thr 
future.  Thf  cxt-cut ion  of  these  eontrncts  did  in  fact  setth'  ii 
lar;:e  amount  of  liti^'ation  r«'{;arilinp  tht*  validity  of  many 
patents,  as  found  hy  the  refert'C.  Tliis  was  a  h'^itimate  and 
desirabU'  result  in  itself.  The  provision  in  regard  to  the  price 
at  whieli  the  iiet-nsee  would  sell  the  article  manufaetured  undei- 
the  license  was  also  an  ai)pro{)riate  and  reasonable  condition. 
It  tended  to  keep  uj)  the  price  of  the  implements  manufactured 
and  .sold,  but  that  was  only  recognizinfij  the  nature  of  tiie  prop- 
erty dealt  in,  and  providing-  for  it,s  value  so  far  as  possible. 
This  the  parties  were  legally  entitled  to  do.  The  owner  of  a 
patented  article  can,  of  course,  charge  such  price  as  he  may 
choo.se,  and  the  owner  of  a  patent  may  assign  it,  or  sell  the 
right  to  manufacture  and  sell  the  article  patented,  upon  the 
condition  that  the  assignee  shall  charge  a  certain  amount  for 
such  article. 

It  is  also  objected  that  the  agreement  of  the  defendant  not 
to  manufacture  or  sell  any  other  float  spring  tooth  harrow,  etc., 
than  those  which  it  had  made  under  its  patents  before  assign- 
ing them  to  the  plaintiff,  or  which  it  was  licen.sed  to  manufac- 
ture and  make,  under  the  terms  of  the  license,  except  such 
other  style  and  con.struction  as  it  may  be  licensed  to  manufac- 
ture and  sell  by  the  plaintiff,  is  void  under  the  act  of  Congress. 

The  i)lain  purpose  of  the  provision  was  to  prevent  the  de- 
fendant from  infringing  ui)on  the  rights  of  others  under  other 
patents,  and  it  had  no  purpose  to  stifle  com{)etitiou  in  the 
harrow  business  more  than  the  patent  provided  for,  nor  was 
its  puri)Ose  to  prevent  the  licensee  from  attempting  to  make 
any  improvement  in  harrows.  It  was  a  reasonable  j)rohibition 
for  the  defendant,  who  would  thus  be  excluded  from  making 
sueii  harrows  as  were  made  by  others  who  were  engaged  in 
manufacturing  and  selling  other  machines  under  other  ])atcnts. 
It  would  be  unreasonable  to  so  construe  the  provision  as  to 
prevent  defendant  from  using  any  letters  i)atcnt  legally  ob- 
tained by  it  and  not  infringing  |)atentH  owned  by  others.  This 
was  neither  its  j)urpoHc  nor  its  meaning. 

There  is  nothing  which  violates  the  ai't  in  the  agreciiniit  that. 
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phiinf  id'  Wdiild  not  lici-nsc  any  oIIhm'  imtsoii  tliaii  the  (Ict'i'Mdanf 
to  inamirartiiri-  or  sell  any  harrow  of  IIh-  |trciiliiir  style?  aud 
foMst rncf  ion  llu-n  nsnl  or  s(»!il  \>y  I  In-  "Irtrnilanl.  It  is  a  propor 
provision  t'nr  tlic  in'otcd  ion  of  t  lie  indix  iilual  who  is  the  lice  usee, 
and  is  nothin;,'  rnoic  in  tll'cct  than  an  assif^nment  or  sale  of 
till'  I'xchisivf  I'i^dd  to  nianuracturc  and  vciul  the  article.  In 
brief,  after  a  eai-eful  exaniinalioii  of  tliese  contracts,  we  are 
unable  to  find  any  j)rovision  in  tlieni,  either  taken  K(;i)arately 
or  in  connection  witli  all  the  others  therein  contained,  which 
would  render  the  contracts  between  these  parties  void  as  in 
violation  of  the  act  of  Congress. 

It  must,  however,  be  conceded  that  the  escrow  agi-eement 
above  set  forth  looks  to  the  signing,  by  the  parties  mentioned 
therein,  of  contracts  similar  to  those  between  the  parties  to 
this  suit,  designated  A  and  B,  and  containing  like  conditions 
relating  to  the  patents  respectively  owned  by  such  parties. 
But  there  is  no  finding  by  the  referee  that  such  contracts  were 
in  fact  entered  into  by  those  other  parties,  nor  that  they  con- 
stituted a  combination  of  most,  if  not  all,  of  the  persons  or 
corporations  engaged  in  the  business  concerning  which  the 
agreements  between  the  parties  to  this  suit  were  made.  If 
such  similar  agreements  had  been  made,  and  if,  when  executed, 
they  would  have  formed  an  illegal  combination  within  the 
act  of  Congress,  we  cannot  presume  for  the  purpose  of  revers- 
ing this  judgment,  in  the  absence  of  any  finding  to  that  effect, 
that  they  were  made  and  became  effective  as  an  illegal  com- 
bination. As  between  these  parties,  we  hold  that  the  agree- 
ments A  and  B  actually  entered  into  were  not  a  violation  of 
the  act.  We  are  not  called  upon  to  express  an  opinion  upon  a 
state  of  facts  not  found.  Upon  the  facts  found  there  is  no 
error  in  tJw  judgment  of  the  Court  of  Appeals,  and  it  must 
therefore  he  affinned. 

Mr.  Justice  Harlan,  ]\Ir.  Justice  Gray,  and  Mr.  Justice 
White  did  not  hear  the  argument  and  took  no  part  in  the  de- 
cision of  tiiis  case. 
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STANDAKD  SAMTAK'V   MKC.  CO.  v.  rMTi:i)  SI'ATES 

(Supreme  Court  of  I'liitcd  States.   r.tl'J.     J'Jii   I'.  S.  L'O.) 
This  ease  given  anfc,  p.  11. {G.'* 


IMTKl)  STATICS  V.  WINSLOW 

(Sujircine  Court   of  riiitcl   States.   l!)l;{.     227   V.  S.  202.) 

.MK.  JCSTKIO  IIOL.MKS  delivereil  the  oi)iniou  of  the  eourt : 
This  is  a  w  rit  of  error  to  iletenniue  wluther  two  eounts  in 
an  indietJiient.  as  construeii  by  the  distriet  eourt,  eharge  of- 
fenses under  the  Sherman  aet  of  July  2,  18i)0,  ehap.  647,  26 
Stat,  at  L.  209,  U.  S.  Comj).  Stat.  l!)01,  p.  :i200.  They  were 
held  bad,  on  demurrer,  by  the  district  court.  195  Fed,  578. 
The  two  counts  allege  substantially  the  same  facts;  the  first 
laying  them  as  a  combination  in  restraint  of  the  trade  of  the 
tlefeudants  themselves,  the  second,  as  a  conspiracy  in  restraint 
of  the  trade  of  others,  shoe  manufacturers. 

The  facts  alleged  are  as  follows:  For  the  last  twenty-five 
years  practically  all  the  shoes  worn  in  the  Cuited  States  have 
been  made  by  the  help  of  machines,  grouped  as  lasting  ma- 
chines, welt-sewiiig  machines,  and  outsole-stiteiiing  machines, 
heeling  machines  and  metallic  fastening  machines,  there  being 
a  large  variety  of  machines  in  each  group.  (These  machines, 
of  course,  are  not  alleged  to  do  all  the  work  of  making  liiiished 
shoes.)      There  is  a  great   numbi-r  of  shoe   factories,   ami   be- 

.3 — Hloiint    Mfjj.    Co.    v.    Yule    &  ;i;^rocd  to  restrain  its  own  interstate 

Towno    Mfft.    Co.,     106    Fe<l.    555;  trade,  I  ani  of  the  opinion  that  the 

' '  Combinations    between    owners    of  contracts    are    in    these    pnrticulara 

independent     i>atent«,     wherel)y,     as  olmoxioiis  to  the  .'^herman  antitrust 

part   of   a   plan    to    monopolize    the  act."      I'er   liruwn.    District  Judge, 

commercial      fleM,      competition      is  \>.  5(52.    See  also  Vulcan  I'owder  Co. 

oiiminate<I,  are  within   the  Sherman  v.  Herculea  Powder  Co.,  90  Cal.  510; 

act,  for  the  reason  that  the  restraint  SUit<>  v.  Creamery  Package  Mfjj.  Co., 

of    trade    or    monopoly    arises    from  1 1n  Minn.  415;  National  Harrow  Co. 

combination,  an<l  not  from  the  exer-  v.    liement  &   Sons,   21    N.    V.    Ajip. 

ciso    of    rights    ((ranted    by    letters  Div.  290. 

patent.      As    by    the    terms    of    the  But    see    Columbia    Wire    Co.    v. 

contracts    under    consideration     the  rreeman  Wire  Co.,  71   Fed.  .302. 
owners     of     distinct     jintcnts     each 


EFFECT  OF  PATENTS  AM)  COPYRIGHTS      1271 

eaiisc  the  iiiacliiiii's  arc  oxpciisivc  mtkI  the  best  of  them  patented, 
the  maiiiiiacturers  have  had  to  f^ct  them  |)riiiei|)ally  irorn  the 
defendants.  liel'ore  and  up  to  l*'ehniary  7,  1H!)U,  the  defend- 
ants Winslow,  Ilufd,  and  I'.rown,  throufrh  tlie  Consolidated 
and  MeKay  Las1iii<;  Maehinc  Company,  under  letters  patent, 
made  (10  i)er  cent  of  all  the  lastinj^  machines  made  in  the  Cnited 
States;  the  defendants  Harbour  and  Howe,  through  the  Cood- 
year  Shoe  Machinery  Company,  in  like  manner  nuide  HO  per 
cent  of  all  the  welt-sewing  machines  and  outsole-stitching 
machines,  and  10  per  cent  of  all  the  lasting  machines;  and  the 
defendant  Stoi'row  (against  whom  the  indictment  has  been 
dismissed),  through  the  IMeKay  Shoe  Manufacturing  Com- 
pany, made  70  per  cent  of  all  the  heeling  machines  and  80  per 
cent  of  all  the  metallic  fastening  machines  made  in  the  United 
States.  The  defendants  all  were  carrying  on  commerce  among 
the  states  with  such  of  the  shoe  manufacturers  as  are  outside 
iMassachusetts,  the  state  where  the  defendants  made  their 
machines. 

On  February  7,  1899,  the  three  groups  of  defendants  above 
named,  up  to  that  time  separate,  organized  the  United  Shoe 
JMachinery  Company,  and  turned  over  to  that  company  the 
stocks  and  business  of  the  several  corporations  that  they  re- 
spectively controlled.  The  new  company  now  makes  all  the 
machines  that  had  been  made  in  different  places,  at  a  single 
new  factory  at  Beverly,  Massachusetts,  and  directly,  or  through 
subsidiary  companies,  carries  on  all  the  commerce  among  the 
states  that  had  been  carried  on  independently  by  the  con- 
stituent companies  before.  The  defendants  have  ceased  to  sell 
shoe  machinery  to  the  shoe  manufacturers.  Instead,  they  only 
let  machines,  and  on  the  condition  that  unless  the  shoe  manu- 
facturers use  only  machines  of  the  kinds  mentioned,  furnished 
by  the  defendants,  or  if  they  use  any  such  machines  furnished 
by  other  machinery  makers,  then  all  machines  let  by  the  de- 
fendants shall  be  taken  away.  This  condition  they  constantly 
have  enforced.  The  defendants  are  alleged  to  have  done  the 
acts  recited  with  intent  unreasonably  to  extend  their  monopo- 
lies, rights,  and  control  over  commerce  among  the  states;  to 
enhance  the  value  of  the  same  at  the  expense  of  the  public; 
and  to  discourage  others  from  inventing  and  manufacturing 
machines  for  the  work  done  by  those  of  the  defendants.    The 
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orj^mi/ation  of  tin-  luw  i'oiiij)aiiy  aiul  tlic  tuniiii^;  ovi'i-  ttl'  tlu* 
stocks  and  busim-ss  to  it  arc  ulk'j^iil  to  (.•oiistitutc  a  l)rfaeli  of 
thi'  Slu-nnaii  ai't. 

It  is  to  hv  obsiTVi'd  that  tlic  ftiinlit i(»Ms  now  inserted  in  tlie 
leases  are  not  allej;eii  to  have  l)i'en  eontiMiiitoi-aneous  with  the 
eonihination,  or  to  have  been  eonteniphited  wlien  it  was  made. 
The  district  court  constiMietl  the  indictment  as  conlincd  to  the 
coinl)ination  of  l"\'hriiary  7;  tliat  is,  simply  to  the  mcri^cr  of 
the  coinpauics,  without  regard  to  the  leases  suhseijueiitly  made 
(195  Fed.  592,  594) ;  and  we  have  no  jurisdiction  to  review  this 
interpn'tation  of  the  indictment.  I'nited  States  v.  I'atten, 
January  G,  VJVi  (226  {'.  S.  525,  57  L.  ed.  'S.»\.  Hence  the  only 
question  before  us  is  whetlu-i"  that  comljination,  taken  by  itself, 
was  within  the  penalties  of  the  Sherman  act.  The  validity  of 
the  leases,  or  of  a  couibinaliou  eoutemplaling  them,  camiot  be 
passed  upon  in  this  case. 

Thus,  limited,  the  (|uestion  does  not  re(|uirc  lengthy  discus- 
sion, and  a  large  part  of  the  argument  addressed  to  us  con- 
cerned matters  not  open  here.  On  the  face  of  it  the  combina- 
tion was  simjdy  an  elTort  after  greater  efliciency.  The  business 
of  the  several  groups  that  combined,  as  it  existed  before  the 
combination,  is  assumed  to  have  been  legal.  The  machines  are 
patented,  making  them  is  a  monopoly  in  any  case,  the  exclusion 
of  competitors  from  the  use  of  them  is  of  the  very  esseuce  of 
the  right  conferred  by  the  patents,  Paper  Bag  Patent  Case 
(Continental  Paper  liag  Co.  v.  Ea.stern  Paper  P>ag  Co.)  210 
U.  S.  405,  429,  52  L.  ed.  1122,  1132,  and  it  may  be  assumed  that 
the  success  of  the  several  groups  was  due  to  their  patents 
having  been  the  best.  As,  by  the  interpretation  of  the  indict- 
ment below  (195  Fed.  591)  and  by  tlu'  admission  in  argument 
before  us,  they  did  not  compete  with  one  another,  it  is  hard  to 
sec  why  the  collective  business  should  be  any  woi*se  than  its 
component  j)arts.  it  is  said  that  from  70  to  SO  per  cent  of  all 
the  shoe  machinery  business  was  put  into  a  single  hand.  This 
is  inaccurate,  since  the  machines  in  ((uestion  are  not  alb'ged  to 
be  types  of  all  the  machines  used  in  making  shoes,  and  since 
the  defendant's'  share  in  commerce  among  the  states  does  not 
api)ear.  Put  taking  it  as  true,  we  can  see  no  greater  objection 
to  one  corporation  manufacturing  70  per  cent  of  three  non- 
competing  groups  of  patented   machines  collectively   used   for 
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making  a  single  pi'odiict  than  to  tliicf  coiitorations  making 
the  same  |)ro|)orti()n  of  one  group  cacli.  The  disinlfgi-ation 
aimed  at  by  tlie  statute  does  not  extend  to  iT(luciiig  all  manu- 
factui'e  to  isolalrd  units  ol'  tlir  lowest  degree.  It  is  as  lawful 
for  one  eor|)oration  to  nuike  eveiy  pail  of  a  steam  engine,  and 
to  put  the  niaeliine  together,  as  it  woulil  be  for  one  to  make  the 
boilers  and  anothei'  to  make  the  wheels.  Until  the  one  intent 
is  nearer  aeeomi)lisiiment  than  it  is  Ijy  sueh  a  juxtaposition 
alone,  no  intent  eould  raise  the  eonduet  to  the  dignity  of  an 
attempt.  See  Virtue  v.  Creamery  Package  Mfg.  Co.  .Ian.  20, 
1913  [227  U.  S.  8,  57  L.  ed.  IVXi]  ;  Swift  &  Co.  v.  United  States, 
196  U.  S.  375,  :J9G,  49  L.  ed.  518,  524. 

It  was  urged  as  an  afterthought  that  the  act  of  .March  2, 
1907,  chap.  25(i4,  34  Stat,  at  L.  124G,  under  which  the  United 
States  took  this  writ  of  error,  was  repealed  by  the  Judicial 
Code  of  March  3,  1911,  chap.  231,  36  Stat,  at  L.  1087,  1108, 
U.  S.  Comp.  Stat.  Supp.  1911,  pp.  128,  244.  liut  it  is  not  men- 
tioned among  the  statutes  expressly  repealed  by  §  297  of  the 
latter  act,  it  is  not  superseded  by  any  other  regulations  of  tiie 
matter,  it  is  a  special  provision,  and  on  principles  similar  to 
those  discussed  in  Ex  i)arte  United  States,  Jan.  6,  1913  [226 
U.  S.  420,  57  L.  ed.  — ],  it  must  be  held  not  to  have  been  re- 
pealed. See  further,  Johnson  v.  United  States,  225  U.  S.  405, 
419,  56  L.  ed.  1142,  1147;  Petri  v.  F.  E.  Creelman  Lumber  Co. 
199  U.  S.  487,  497,  50  L.  ed.  281,  286. 

Judgment  affirmed. 


STRAUS  v.  MIERICAX  PUBLISHERS'  ASS'N 

(Supreme  Court  of  United  States,  1913.     231   U.  S.  222.) 

MR.  JUSTICE  DAY  delivered  the  opinion  of  the  court : 
This  is  a  ^^Tit  of  error  to  review  a  judgment  of  the  supreme 
court  of  the  state  of  New  York,  rendered  on  remittitur  from 
the  court  of  appeals,  refusing  to  grant  to  the  plaintiffs  in  error 
an  injunction  restraining  any  interference  with  their  purchase 
and  sale  of  copyrighted  books,  and  damages,  the  defendants 
acting  under  an  agreement  alleged  to  be  violative  of  the  laws 
of  New  York  and  the  Sherman  anti-trust  act  (26  Stat,  at  L. 
209,  chap.  647,  U.  S.  Comp.  Stat.  1901,  p.  3200). 

Kal08  R.  of  T.  Vol.  n — 10 
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The  suit  orijjiiintcd  in  ;i  hill  filed  in  tlir  siiprcnic  j-niirt  of 
the  state  of  New  York  for  New  Vt)rk  eounty,  in  wliicli  the 
plaintilTs  in  rrror  alle^'ed  that  they  eomlucted  a  department 
store  in  N«\v  ^drl<  eity.  a  large  depart iiitiit  of  which  was  de- 
voted to  hooks,  niaj^a/ines.  and  pamphlets;  that,  hceaiise  of 
tiieir  methods  of  husiness,  they  had  hecn  ahlc  to  undersell 
other  retail  hook  stores;  that  the  defendants  in  error,  through 
the  Amerieau  I'uhlishers'  Association  and  the  American  liook- 
scllei's'  Association,  and  hy  means  of  resolutions  and  agree- 
ments, with  the  co-operation  of  the  Associations  and  their 
memhers.  and  hy  the  use  of  various  jiractices  and  methods,  to 
the  end  that  hooks  should  he  sold  to  the  booksellers  only  who 
would  maintain  the  retail  price  upon  net  copyrighted  books 
for  one  year,  and  who  would  not  sell  books  to  anyone  who 
would  cut  such  prices,  had  restrained  and  prevented  competi- 
tion in  the  state  of  New  York  and  throughout  all  of  the  United 
States  in  the  supply  and  price  of  books,  and  that  the  husiness 
of  the  plaintiff's  in  error  had  been  seriously  aft'ected;  and  they 
prayed  that  the  combination  and  agreements  be  declared  un- 
lawful, and  that  defendants  be  enjoined  from  acting  there- 
under or  accomi)lisliing  the  purposes  thereof,  and  for  damages. 
A  demurrer  having  been  interposed  to  the  complaint  and  sus- 
tained by  the  court  at  special  term,  and  the  interlocutory 
judgment  there  entered  having  been  reversed  upon  appeal  to 
the  appellate  division  of  the  first  department,  the  court  of 
ajjpeals,  permission  having  been  granted  to  ajipeal  and  the 
(piestion  certified,  aflirmed  the  decision,  and  held  that,  so  far 
as  the  bill  related  to  copyrighted  books,  the  demurrer  was 
good;  hut  that  as  to  unco[)yriglite(l  books,  the  complaint  stated 
facts  sufTieient  to  constitute  a  cause  of  action.  177  N.  Y.  47H, 
64  L.  U.  A.  701,  101  Am.  St.  Hep.  819. 

Amended  answers  having  been  filed,  upon  trial  to  the  court 
without  a  jury,  the  court  made  findings  of  fact  from  which  it 
appears  that  the  material  allegations  of  the  comi)laint  are 
trtie,  as  above  set  forth,  and  f\irther,  that  about  April  1,  1004, 
and  after  the  decision  of  the  court  of  api)eals  reported  in  177 
N.  Y.,  the  Associations  amended  their  resolutions  and  agree- 
ments so  as  to  restrict  the  ajtpliealion  and  operation  thereof  to 
eoi)yrighted  books  only;  that  about  .Jarniary  If),  1007,  the 
Publishers'  Association  revoked  all  its  former  resolutions  and 
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adopted  a  new  resolution,  hut  tliat  tin-  Associations  had  coii- 
liuiu'd  tlic  suiue  coursi'  as  to  copyiiglitcd  l)ooks  as  was  I'oliowcd 
Ix'Tofr  the  passaj^c  of  such  ri'solulioii.  The  court  concluded 
thai  till"  resolutions  and  agreements,  so  far  as  they  related  to 
uiu'opyriglitrd  books,  were  unlawful  and  conti-ary  to  the  laws 
of  New  York,  and  to  that  extent  j^ranted  relief  by  way  of  in- 
junction and  damages;  but  held  that  as  to  copyrighted  books, 
the  agreements,  i-esolutions,  and  acts  of  the  defendants  were 
not  unlawful,  and  entered  an  interlocutory  judgment  accord- 
ingly ;  and  in  its  opinion  the  court  stated  that  the  former  de- 
cision of  the  court  of  appeals  in  the  case  (177  N.  Y.  47;i)  was 
controlling.  Plaintifl's  in  error  excepted  to  the  conclusions  of 
law  made  by  the  court,  restricting  the  illegality  of  the  com- 
binations to  uncopyrightod  books,  and  requested  that  certain 
conclusions  be  made,  and  excepted  to  the  refusal  to  find  the 
conclusions  submitted  by  them. 

Prom  that  part  of  the  interlocutory  judgment  denying  re- 
lief as  to  copyrighted  books,  the  plaintift's  in  error  appealed  to 
the  appellate  division,  which,  also  upon  the  authority  of  177 
N.  Y.  473,  affirmed  the  interlocutory  judgment,  and  judgment 
of  affirmance  was  entered  in  the  supreme  court ;  and,  with  per- 
mission, an  appeal  was  taken  to  the  court  of  appeals,  which 
answered  in  the  negative  the  rpiestion  certified  by  the  appellate 
division  as  to  whether  plaintiffs  in  error,  in  so  far  as  copy- 
righted books  were  concerned,  were  entitled  to  relief,  adhering 
to  its  previous  decision  (177  N.  Y.  473).  193  N.  Y.  496.  Judg- 
ment was  so  entered  on  remittitur  to  the  supreme  court.  The 
report  of  the  referee  appointed  to  ascertain  the  amount  of  the 
damages  sustained  by  the  plaintift's  in  error  in  the  sale  of  un- 
copyrighted  books  having  been  filed  and  approved,  final  judg- 
ment was  entered  in  the  supreme  court,  granting  an  injunction 
and  damages  as  to  uucopyrighted  books  only,  and  upon  appeal 
to  the  court  of  appeals  that  court  affirmed  the  final  judgment 
(199  N.  Y.  548)  and  remitted  the  case  to  the  supreme  court. 
Judgment  on  remittitur  was  accordingly  entered,  and  this  writ 
of  error  sued  out  to  review  that  judgment. 

In  this  court  a  motion  was  made  to  dismiss  the  writ  of  error 
upon  the  ground  that  it  presents  no  Federal  question  so  saved 
and  brought  here  as  to  permit  a  review  of  such  question.  When 
the  case  was  before  the  court  of  appeals,  upon  demurrer  to 
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tlif  i-omplaiMt  (177  N.  V.  I7.'{  .  that  court  luld  that  the  agroe- 
iiu'iit.  as  to  copyrij^htrd  books,  was  not  ilh'tjal.  hccause  of  the 
monopoly  granted  to  tin-  lioM.r  of  a  (•o|)y right  uikUt  tho 
statutes  of  thi'  Tnitcd  States.  Tlif  <()url  ludd  tliat  tlic  agrec- 
nu'ut,  as  to  uncopyrighted  books,  however,  was  in  violation  of 
the  so-eallfd  anti-trust  law  of  New  York,  ehapter  ()J)0,  Laws 
of  181)1),  making  eontraets.  agreements,  ete.,  creating  monopoly, 
or  restraining  or  i)reventing  competition  in  the  supply  or  price 
of  articles  or  commodities  void  as  against  public  policy.  Sub- 
setpiently  the  agreement  was  modified  so  as  to  apply  to  copy- 
righted books  only,  and  lindings  of  fact  were  specifically  made 
ui)on  which  the  case  again  went  to  the  court  of  appeals  of  New 
York  upon  the  certified  (piestion  :  "Arc  the  plaintilVs,  under 
the  findings  of  fact  contained  in  the  decision  in  this  case,  en- 
titled, in  so  far  as  coj)yriglitcd  books  arc  concerned,  to  the 
relief  demanded  in  the  complaint,  or  to  any  rtlief  as  against 
the  defendants  in  this  case?"  Upon  the  record  the  court  of 
appeals  by  a  majority  adhered  to  its  former  decision,  notwith- 
standing the  decision  of  Hobbs-Merrill  Co.  v.  Straus,  210  U.  S. 
339,  52  L.  ed.  1080,  which  had  in  tlie  meantime  been  decided 
by  this  court,  and  held  that,  as  the  object  of  the  copyright  and 
patent  statutes  was  to  give  monopolies,  contracts  made  by  the 
owners  of  copyrights  to  secure  the  fullest  protection  in  tlic 
enjoyment  of  their  monoj)olies  would  not  be  condemned  by  the 
courts  as  being  iji  unlawful  restraint  of  trade;  at  least,  not 
until  the  Supreme  Court  of  the  United  States  had  pronounced 
differently  (1!)3  N.  Y.  4J)(i).  Three  of  the  justices  dis.sented 
upon  the  ground  that  the  agreement  was  clearly  one  in  restraint 
of  trade,  as  they  had  theretofore  held,  and  that  the  decision 
of  this  court  in  Hobbs-Mcrrill  Co.  v.  Straus,  supra,  had  so  con- 
strued the  coj)yright  act  as  to  limit  the  right  of  a  copyright 
holder  to  the  sale  of  copyrighted  works,  and  <lid  not  have  the 
efTcct  to  protect  such  monopolistic  agreements  as  were  shown 
in  the  jjrcsent  case.  As  to  uncopyrighted  books,  the  views 
theretofore  expressed  were  maintained  by  the  court,  and  upon 
remittitar  judgment  was  entered  granting  injunction  and 
damages  as  to  such  books. 

.\n  insjtection  of  the  recoid  shows  that  before  the  case  went 
to  the  eonrt  of  appeals  for  (h-cision  the  second  time  upon  the 
facts  found   in   the  lower  court,  the   following  conclusions  of 
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law  wort'  specifically  requested,  covering  the  elTect  of  the  Sher- 
man anti-trust  act  as  to  copyrighted  books  dealt  with  in  inter- 
state eonnneree,  as  was  found  to  he  estahlished  by  the  facts  in 
the  present  case : 

"VII.  That  such  resolutions  and  agreements  purporting  to 
restrict  tlu'  effect  of  the  combination,  arrangement,  or  con- 
tracts to  coj)yrighted  books  likewise  affect  an  article  of  inter- 
state commerce,  and  was  unlawful  and  contrary  to  the  afore- 
mentioned statute  [the  Sherman  anti-trust  act]  of  the  United 
States  as  being  in  restraint  of  interstate  commerce  and  tend- 
ing to  create  a  monopoly." 

"LX.  That  the  owners  of  several  separate  copyrights  are 
not  empowered  to  enter  into  any  contract  or  agreement  or 
combination  between  themselves  concerning  the  supply  and 
price  of  books  published  under  their  separate  copyrights  which 
would  be  unlawful  and  contrary  to  the  statutes  of  the  United 
States  against  combinations  in  restraint  of  trade  or  for  the  pur- 
pose of  creating  a  monopoly,  if  entered  into  with  reference  to 
the  supply  or  price  of  uncopyrighted  books."' 

It  is  thus  apparent  that,  when  the  defendants  below  set  up 
the  copyright  statute  of  the  United  States  as  an  authority  for 
the  agreement  of  the  character  here  in  question,  the  plaintiffs 
contended  that  such  agreement  was  not  only  beyond  the  au- 
thority conferred  in  the  copyright  act,  but  was  in  violation  of 
the  terms  of  the  Sherman  anti-trust  law,  making  illegal  combi- 
nations in  restraint  of  trade  and  tending  to  monopoly.  This 
contention  was  in  terms  denied  by  the  lower  court,  and  the 
decision  upon  the  facts  found  went  to  the  court  of  appeals 
with  the  result  which  we  have  stated.  The  contention  thus 
made  as  to  the  effect  of  the  Sherman  anti-trust  act  when  read 
in  connection  with  the  copyright  act  of  the  United  States  pre- 
sented a  question  of  a  Federal  character  to  the  state  courts, 
which  claim  of  Federal  right  was  necessarily  denied  in  the 
decision  of  the  court  of  appeals,  atfirmmg  the  judgment  of  the 
court  below.  One  who  sets  up  a  Federal  statute  as  giving 
immunity  from  a  judgment  against  him,  which  claim  is  denied 
by  the  decision  of  a  state  court,  may  bring  the  case  here  for 
review  under  §709  of  the  Revised  Statutes  (U.  S.  Corap.  Stat. 
1901,  p.  575),  now  §237  of  the  Judicial  Code  [36  Stat,  at  L. 
1156,  chap.  231,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  227].    Nutt  v. 
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Knut.  200  U.  S.  12,  50  L.  cd.  :{4S;  St.  Louis.  1.  M.  U.  Co.  v. 
Taylor,  210  U.  R.  2S1.  '>2  L.  vd.  KKil.  21  Am.  Xi^'.  Kop.  4G4 ; 
St.  Loui.-s.  I.  M.  eS:  S.  K.  Co.  v.  Mc-Whiitrr.  22'.)  C.  S.  2i\'>,  57  L. 
cil.  llTli.  The  motion  to  disinis.s  for  want  ol'  jiiri.s(li<'tion  must 
th('n'f«)rt'  In*  ovcrruU'il. 

'I'lii.s  court,  in  tlu'  ca.sc  of  Hohhs-Mii-rill  Co.  v.  Strau.s,  .supra, 
held  that  tJic  coi)yright  act  did  not  grant  the  right  to  fix  a 
limitation  upon  prices  of  books  at  suhseciucnt  sales  to  pur- 
chasers from  retailers  by  notice  of  j)rice  limitation  inscribed 
upon  the  book,  and,  construing  the  cop^'right  act,  held  that,  in 
conferring  the  right  to  vend  a  book,  it  did  not  intend  to  confer 
uj)on  the  holder  of  tiie  cojjyright  any  further  right  after  he 
had  exercised  the  right  to  vend  secured  to  him  by  the  act. 

In  the  case  of  Standard  Sanitary  Mfg.  Co.  v.  I'nitcd  States, 
22G  U.  S.  20,  57  L.  ed.  1U7,  this  court  had  under  consideration 
the  effect  of  the  patent  statute  upon  agreements  found  to  be 
unlawful  under  the  Sherman  law,  and  the  agreements  con- 
demned were  held  not  to  be  protected  as  within  the  patent 
monopolj'  conferred  by  the  statute.  Replying  to  the  contention 
as  to  the  protection  which  the  patent  law  gave  to  enter  into 
such  agreements,  this  court  said  (p.  49)  : 

"Rights  conferred  by  patents  are  indeed  very  definite  and 
extensive,  but  they  do  not  give  any  more  than  other  rights  an 
universal  license  against  positive  prohibitions.  The  Sherman 
law  is  a  limitation  of  rights, — rights  which  may  be  pushed  to 
evil  consequences,  and  therefore  restrained." 

So,  in  the  present  case,  it  cannot  he  successfully  contended 
that  the  monopoly  of  a  copyright  is  in  this  respect  any  more 
extensive  than  that  secured  under  the  patent  law.  Xo  more 
than  the  i)atent  statute  was  the  copyright  act  hitended  to 
authorize  agreements  in  utdawful  restraint  of  trade  and  tend- 
ing to  monopoly,  in  violation  of  the  sjx'cific  terms  of  the  Sher- 
man law,  which  is  broiully  designed  to  reach  all  combinations 
in  unlawful  restniint  of  trade,  and  tending,  becau.se  of  the 
agreements  or  combinations  entered  into,  to  build  up  and 
peqjetuate  monopolies. 

From  the  finding  of  facts  upon  which  the  court  certified  the 
f|ue.stioii  decided  to  the  court  of  appeals,  aftei-  the  attemiited 
reformation  in  view  of  the  first  decision  of  that  court,  it 
ap])ear8  that  the  Publishers'  Association  was  composed  of  prob- 


EFFEf"T  Ol'^   I'ATFA'TS  AM)  ("( )| '  VI:  KillTS      127:> 

alily  7.")  per  ('ciil  of  the  publishers  of  copN  rit^'lilrd  ainl  uiicopy- 
righted  books  in  the  United  States,  and  that  the  P>ookselI«'rs' 
Association  IneliuhMl  a  majority  of  the  booksellers  throughout 
the  United  States;  tlial  the  Associations  adopted  resolutions 
and  made  agreements  obligating  their  members  to  sell  copy- 
righted books  only  to  those  who  would  maintain  the  retail 
price  of  such  net  copjTighted  books,  and,  to  that  end,  that  the 
Associations  combined  and  co-operated  with  the  efTect  that 
competition  in  such  books  at  retail  was  almost  completely  de- 
stroyed. The  findings  further  show  that  the  Associations 
employed  various  methods  of  ascertaining  whether  prices  of 
net  copyrighted  books  were  cut  and  whether  there  was  com- 
petition in  the  sale  thereof  at  retail,  and  issued  cut-off  lists, 
so-called,  directing  the  discontinuance  of  the  sale  of  such  books 
to  otf'enders,  and  that  the  plaintifVs  in  error,  who  had  failed  to 
maintain  net  prices  upon  copj'righted  books,  had  been  put  upon 
the  cut-off  lists,  and  were  unable  to  secure  a  supply  of  such 
books  in  the  ordinary  course  of  business.  It  further  appears 
that  in  some  instances  dealers  who  had  supplied  the  plaintiffs 
in  error  were  wholly  ruined  and  driven  out  of  business-,  that 
the  Booksellers'  Association  widely  circulated  the  names  of 
such  dealers,  and  warned  others  to  avoid  their  fate,  and  that 
various  circulars  were  issued  to  the  trade  at  large  by  both 
Associations,  warning  all  persons  against  dealing  with  the 
plaintiff's  in  error  or  other  so-called  price-cutters;  that  after 
the  reformation  of  the  resolutions  and  agreements  in  1904,  the 
Associations  and  their  members  continued  the  same  methods 
as  to  ascertaining  the  supply  of  copjTighted  books  of  the  plain- 
tiffs in  error,  as  to  cut-off  lists  and  circulars  to  the  trade,  and 
that,  although  in  1007  the  resolution  of  the  Publishers'  Asso- 
ciation was  modified  so  that  the  "agreement"  became  a  "recom- 
mendation," the  cut-off  lists  were  still  issued,  with  plaintiff's 
name  thereon,  and  that  the  dealers  still  refused  to  supply  plain- 
tiffs in  error  with  books  of  any  kind.  And  it  also  appears 
from  the  finding  of  facts  that  the  members  of  the  Associations 
resided  in  and  carried  on  the  business  of  selling  books  in  many 
different  states,  and  purchased  books  from  persons  in  many 
states  other  than  the  one  in  which  they  resided  and  did  busi- 
ness; and  that  the  rules,  regulations,  and  agreements  of  the 
Associations  were  enforced  against  all  publishei's  and  dealers 
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ill  l>ooks  tliroujjiiout  tlic  I'liitrd  Statts.  wliftla-r  they  were 
lunnhoi's  of  oitlu-r  Association  or  not,  and  wlutlifr  they  pur- 
t'hasod  books  in  one  state  for  transportation  and  delivery  in 
anothor,  or  for  delivery  in  the  state  where  purehasrd. 

We  agree  with  the  eonrt  of  appeals  in  its  charaeterization  of 
the  afrreenicnt  involved  in  this  ease,  about  which  there  seems 
to  have  been  no  difTerencc  of  opinion,  except  as  to  the  supposed 
protection  of  the  copyri^jht  act.  it  manifestly  went  beyond 
any  fair  and  legal  agreement  to  protect  prices  and  trade  as 
among  the  parties  thereto,  and  prevented,  as  the  court  of  ap- 
peals said,  when  dealing  with  uneo|)yrighted  books,  the  sale 
of  books  of  any  kijid,  at  any  price,  to  those  who  were  con- 
denmed  by  the  terms  of  the  agreement,  and  with  whom  dealings 
were  practically  prohibited.  We  conclude,  therefore,  that  the 
court  of  appeals  erred  in  holiliiig  that  the  agreement  was 
justified  by  the  copyright  act,  and  was  not  within  the  denun- 
ciation of  the  Shei-man  act,  and  in  denying,  for  that  reason 
alone,  the  right  of  the  plaintiffs  in  error  to  recover  under  the 
state  act  as  to  copyrighted  books. 

This  view  of  the  case  renders  it  unnecessary  to  decide 
whether  an  original  action  can  be  maintained  in  the  state 
courts,  seeking  an  injunction,  and  to  recover  damages  under 
the  Sherman  law. 

As  the  Federal  question,  made  in  the  manner  which  we  have 
stated,  was,  in  our  view,  wrongly  decided,  and  such  decision 
was  the  basis  of  the  judgment  in  the  state  court,  the  judgment 
of  that  court  must  be  reversed.  Murdock  v.  Memphis,  20  Wall. 
590,  634,  22  L.  ed.  429,  4411 

Judgment  reversed  aiul  ccuic  rcmandcel  to  the  state  court  whence 
it  came  for  further  proceedings  not  in.consus-tent  with  thiji  opinion. 
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CONTRACTS KALES'  CASES  ON  CONTRACTS  AND  COMBINATIONS  IN  RE- 
STRAINT OF  TRADE,  by  Albert  M.  Kales,  of  the  ChlcaRo  Bar,  author  of  "Kalet 
liitiire    Intcresta"    and    Professor    of    Law    In    Harvard    University.       Two    volumes, 

s  7 .  r>  o . 

CONTRACTS WILLIS.       PRINCIPLES   OF   THE    LAW   OF   CONTRACTS,  by  Hugh  E. 

WlULs,   Dean   of  the   Law  School  of  Southwestern   University.       $2.00. 

CORPORATIONS ABBOTT.       (PUBLIC.)       A  SUMMARY   OF  THE    LAW  OF   PUBLIC 

CORPORATIONS,  by  Hon.  Howard  S.  Abbott,  of  tin-  Minneapolis  Bar,  kctun  r  on 
Public  and  Private  Corporations  and  Civil  Law,  University  of  Minnesota,  and 
author  of  "Abbott's  Municipal  Corporations."      $4.00. 

CORPORATIONS BAYS.       A    HANDBOOK    ON    THE    LAW    OF    PRIVATE    BUSINESS 

CORPORATIONS,  with  Questions,  Problems  and  Forms,  by  Alfred  \V.  Bays,  mem- 
ber of  the  Clilcaco  Bar,  and  Professor  of  Commercial  Law,  Northwestern  University 
School   of  Commerce.       $1.5  0. 

CORPORATIONS (MUNICIPAL).       ELLIOTT.      THE   PRINCIPLES  OF  THE    LAW  OF 

PUBLIC  CORPORATIONS,  by  Hon.  Charles  B.  Elliott,  Judpe  of  the  District  Court 
of  Minnesota.  Second  Edition  by  John  E.  Macy,  Professor  In  Boston  University 
Law    School.       $4.00. 

CORPORATIONS (PRIVATE).        MARSHALL.        A    TREATISE     ON     THE     LAW    OF 

PRIVATE  CORPORATIONS.  Second  Edition  by  William  L.  Marshall  and  WiUliim 
L.    Clark.       $4.00. 

COURTS LONG  ON  FEDERAL  COURTS.  An  outline  of  the  jurisdiction  and  pro- 
cedure of  the  Fedoral  Courts,  by  Joseph  R.  Lone,  Profes.sor  in  WashlnKton  and 
Lee  University  Law  School.      Third  Edition,    $2.50. 

CRIMINAL   LAW CLARK  &  MARSHALL  CRIMES.      A  treatise  on  the  law  of  Crimes, 

by  William  L.  Cliuk  and  William  L.  MorshaU.  Second  Edition  by  Herschel  B. 
Lazell.       $4.00. 

CRIMINAL  LAW HAWLEY  &   M'GREGOR.      By  .lohn  G.  Hawlcy,  of  the  Detroit  Bar. 

lecturer  on  Criminal  Law,  Detroit  Collece  of  Law,  and  Malcolm  McGregor,  of  the 
Detroit  Bar,   Secretary  of  the  Detroit  College  of  Law.       $2.50. 

CRIMINAL  LAW KNOWLTON'S  CASES  ON  CRIMINAL  LAW.  by  Jerome  C.  Knowl- 
ton,   Marsliall   Professor  of   Law   In   the  I'niverslty  of  MlchlR.m.       $3.00. 

CRIMINAL     LAW    AND     PROCEDURE OUTLINES.       WASHBURN.       A    manual    of 

Criminal  Law,  i-nclucilnK  tlie  mode  of  Procedure  by  which  it  Is  enforced.  Especially 
deslRned  for  students,  by  Emory  Washburn.  Third  Edition  with  Notes,  by  Marshall 
D.   Ewell.   of  the  Chicago  Bar.       $2.50. 


LKADING  LAW  SCHOOL   HOOKS 

DAMAGES RUSSELL'S    CASES    ON    THE     MEASURE    OF    DAMAGES.       S.l.rtctl    by 

It.i.ic-  Kr.inkllii  KudacII,  rrofcMor  of  I..iw  in  Nrw  ^()rk  I'tiUrrslly  School  of  l,»w. 
54.00. 

DAMAGES WILLIS.       PRINCIPLES    OF    THE     LAW    OF     DAMAGES.    Ijy    Ouch    E. 

\Villl5.    P., in  of  tho  Law  School  of  Southw«nt<rn   rnlvirslty.       SlJ.OO. 

DICTIONARY CYCLOPEDIC     LAW    DICTIONARY.       Comblnct    In    n    .sInKic    volume. 

Worrta  nnd  Phriwo!*.  Hrli-f  Knryrlopixlln,  Complotc  Clon.nnry.  Trnnnlatlons.  Drflnl- 
tlon.5.  Maxima.  rrescots  orrry  word  or  phrase  whirh  may  tM  sought  for  In  a  law 
dli-llonary.       l.OOO   pages thumb  Indoxod.       SO.OO. 

DICTIONARY KINNEY'S    DICTIONARY    AND    GLOSSARY.       A    wimplctc,    rompart. 

rli'.ir  and  ronrl.tf  rc.idy  rt  firi'iicc  DIctloiLary,  coiislstlnK  of  a  Glossary  with  Words 
and  I'hrasis.      Thumb  Indoiid.       $4.00. 

DOMESTIC  RELATIONS HOLBROOK'S  CASES  ON  THE  LAW  OF  PERSONS  AND 

DOMESTIC  RELATIONS,  by  Kv.iiis  Uulbrook,  Trofcssor  of  Law  In  tho  Irihcrslty 
i>f    Michigan. 

DOMESTIC  RELATIONS PECK.   THE  LAW  OF  PERSONS  AND  DOMESTIC  RELA- 

TIONS.  by  Hull.  Ki>aphrodltus  Peck.  Kx-n.ssoclatc  Judue  of  the  ('mirt  of  Common 
riiis  for  Hartford  County  (Cowi.)  and  lecturer  In  the  Department  of  Law,  Yale 
University.       $3.60. 

EQUITY  PLEADING  &.  PRACTICE FXETCHER.  A  TREATISE  ON  EQUITY  PLEAD- 
ING AND  PRACTICE,  with  illustratl\e  Knrms  and  rricid.iil.H,  by  William  .Mcndo 
Fletcher,  of  the  Chicago  Bar.  author  of  'Fletcher's  Corporation  Forms  and  Prece- 
dcnLt.  Annotated,"  "Fletcher's  lUlnoLs  Corporations."  etc.      $5.00. 

EQUITY    PLEADING    &.    PRACTICE RUSH.      CASES    ON    EQUITY    PLEADING    AND 

PRACTICE,  STATE  AND  FEDERAL,  by  (;.  Fred  Kuah.  of  the  Chicago  Har.     !5:j.r.(). 

EQUITY  PLEADING  &  PRACTICE RUSH.  THE  ESSENTIALS  OF  EQUITY  PLEAD- 
ING AND  PRACTICE.  STATE  AND  FEDERAL,  wllh  lllu.str.itive  Forms  and  Ana- 
lytical Tables,  and  Including  Forms  and  Procedure  In  the  Master's  Ofllce.  Also  the 
Reforms  and  Changes  effected  by  the  Cnlted  States  Fi<deral  Laws  enforced  February 
1,   10  13.  by  <;.  Fred  Hush,  of  the  Chicago  Bar.      $li.50. 

EQUITY   PLEADING   &   PRACTICE RUSH'S  TEXT  AND  CASES  COMBINED.   Sl.-.u. 

EQUITY   PLEADING   &    PRACTICE SUNDERLAND'S  CASES  ON   EQUITY  PLEADING 

AND  PRACTICE,  by  Kd.n.in  It.  Sundcrl.iiid,  Profes.>*or  In  the  Cnlverslly  of  Michigan 
Law    School.       S4.00. 

EQUITY    PLEADING    &    PRACTICE THOMPSON'S    CASES    ON    EQUITY    PLEADING 

AND   PRACTICE,   by   Hradby   .M .   Thompnon,  Jay   Professor  of  Law  In  the  I'nlverslty 

c.f    Mlrhlrin   I,.iw  S<bool.      jirt.oo. 

EQUITY  PLEADING  &  PRACTICE VAN  2ILE.  A  TREATISE  ON  EQUITY  PLEAD- 
ING  AND   PRACTICE,  by  lion.   Phillip  T.   Van  Zlle.  of  tho  Detroit  Bar.  and  author 

of   "ll.illnirnl.i  nnd   C.irrlers."      STi.OO. 

EVIDENCE HAMMON.  A  TREATISE  COVERING  THE  BURDEN  OF  PROOF.  PRE- 
SUMPTIONS.   JUDICIAL    NOTICE.    JUDICIAL    ADMISSIONS.    AND    ESTOPPEL,    by 

l.'wli  I..   M.irnmi  n,  .lulbor  of  a  tr«-.itls<'  on  Ciintr-ict.-i.       $,',.(10, 


LEADING  LAW  SCHOOL  HOOKS 

EVIDENCE HUGHES.  AN  ILLUSTRATIVE  TREATISE  IN  THE  LAW  OF  EVI- 
DENCE. Iiy  T.   \V.   IIUKlics.   rrr)fisMi)r  of  Law  In  the  I'iilv«Tnlty  nt  IIIIu'.I.h.      S-1."(». 

EVIDENCE KENNEDY.      A    SYNOPSIS    OF    THE     LAW    OF    EVIDENCE.    t;<n<  rally 

iippllcablo  to  Trials,  by  UUiiuril  I,ca  Kiniicily  of  tho  SI.  Paul  Har.      $:^.00. 

EVIDENCE REYNOLDS.      LAW    SCHOOL     EDITION.      THE    RULES    OF    EVIDENCE 

AND  OF  THE  CONDUCT  OF  THE  EXAMINATION  OF  WITNESSES  IN  TRIALS  AT 
COMMON    LAW    AND    IN    EQUITY    AS    ESTABLISHED    IN    THE    UNITED    STATES. 

Willi  llu-  riMSoiiH  fur  tlu'iii.  A  cdncisf  iiiaini:il  adapted  fur  aic  at  the  Trial  Table, 
hy  Hull.  WlUiiUU  lUyiii)ld.s,  of  the  Ilaltimore  Bar.      S3.00. 

EXAMINATIONS    AT    LAW WIGMORE.       CONSISTING    OF    PRACTICAL    PROBLEMS 

AND  CASES  COMBINED,  from  papers  contributed  by  various  Law  SchooLs,  by  John 
Henry  \VI^'more,  Uean  of  Northwe.stcrn  University  Law  School.      S4.00. 

EXTRAORDINARY       LEGAL       REMEDIES GOODNOWS       SELECTED       CASES       ON 

AMERICAN  ADMINISTRATIVE  LAW.  with  particular  reference  to  the  Law  of 
Offleers  and  extraordinary  Legal  Uemodies,  by  Frank  .1.  Goodnow,  Eaton  Professor 
of  Administrative  Law  and  Municipal  Science,  Columbus  University.      $5.00. 

INSURANCE BAYS.  A  HANDBOOK  ON  THE  LAW  OF  INSURANCE,  with  Ques- 
tions,  Problems  and   Forma,    by   Alfred  W.    Bays,   member  of  the  Chicago  Bar,   and 

Professor  of  Commercial  Law  In  Northwestern  University  School  of  Commerce.  $1.50. 

INSURANCE BIGELOW'S   CASES   ON    INSURANCE,  by  H.   A.   Blgclow,   Professor  of 

Law  In  the  University  of  Chicago  Law  School. 

INTERNATIONAL  LAW BORDWELL'S  LAWS  OF  WAR.  A  History  and  Commen- 
tary, to  Percy  Bordwell,  Professor  of  Constitutional  Law,  University  of  Miasouri. 
$3.50. 

INTERNATIONAL    LAW DWYERS    CASES    ON    PRIVATE    INTERNATIONAL    LAW. 

Second  Edition,  by  John  \V.  Dwyer,  Professor  of  Law  in  the  University  of  Michigan. 
$4.00. 

INTERNATIONAL  LAW TAYLOR.   A  TREATISE  ON  INTERNATIONAL  PUBLIC 

LAW.  its  origin  and  growth,  by  Ilannis  Taylor,  late  Minister  Plenipotentiary  of  tlie 
United  States  to  Spain,  a  member  of  the  General  Advisory  Committee  of  the  Ameri- 
can Academy  of  Political  and  Social  Science.      $5.50. 

JURISPRUDENCE PATTEE.  THE  ESSENTIAL  NATURE  OF  LAW.  OR  THE  ETHI- 
CAL BASIS  OF  JURISPRUDENCE,  by  \VilUam  S.  I'attce,  Dean  of  the  College  of 
Law,    University  of  Minnesota.      $2.50. 

LEGAL    ETHICS WARVELLE.       ESSAYS    IN    LEGAL    ETHICS,    by  George   W.    War- 

vellc.  of  the  Chicago  Bar,  author  of  "Warvello  on  Abstracts  of  Title,"  "The  Law 
of  Vendors  and  Purchasers,"  "Principles  of  Ueal  Property,"  etc.,  one  volume. 
$1.50. 

NEGOTIABLE  INSTRUMENTS BAYS.  A  HANDBOOK  ON  THE  LAW  OF  NEGO- 
TIABLE PAPER,  containing  the  text  of  the  T'niform  Negotiable  Instruments  Aet, 
with  Questions,  Problems  and  Forms,  by  Alfred  W.  Bays,  Member  of  tho  Chicago 
Bar,  and  Professor  of  Commercial  Law  La  Northwestern  University  School  of  Com- 
merce.     $1.50. 

NEGOTIABLE   INSTRUMENTS BUNKER.   THE   NEGOTIABLE   INSTRUMENTS 

LAW,  WITH  ANNOTATIONS,  by  Robert  E.  Bunkrr.  of  the  Michigan  Bar.  and 
Professor  of  the  Law  of  Bills  and  Notes  in  the  University  of  Michigan  Law  School. 
$3.50. 


LEADING  LAW  SCHOOL  BOOKS 

NEGOTIABLE     INSTRUMENTS BUNKER'S    SELECTED    CASES    ON    THE     LAW    OF 

NEGOTIABLE  INSTRUMENTS,  by  llnlurt  K.  Kiinki  r.  of  (he  Mh  hiKiin  Itar.  and 
rrofrvtor  of  tbo   Law  of  lilll.H  nnd  Noti>»  In  (iii<  ('iilvornlty  of  Mlrlil^iin  Lnw  Ucliool. 

$  -I .  o  ( t . 

NEGOTIABLE  INSTRUMENTS OGDEN.  A  TREATISE  ON  THE  LAW  OF  NEGO- 
TIABLE INSTRUMENTS,  Includlni;  I'mml.Hsnry  Notes,  Klljii  of  KxclinnRc.  Hank 
Chi'ii"'*  J'»'  "lliiT  ComnuTi-liil  r.-ipcr.  wUli  tlio  NccotlnbU-  ItiKlriimfnt.H  Law  of  Ibo 
I'nItiMl  States.  n»  wril  n»  the  rioadlnB.  Trial  Kvldi-ncr.  and  Conatrurtlvf  Tables 
arraneod  alphabetically  by  Ktnte.n,  by  James  Matlork  Oeden,  of  tbo  Iudlaou|>olls 
H.ir.   and   Professor  of  Law  In   the   Indiana   Law  Hcbool.      *4.00. 

NEGOTIABLE  INSTRUMENTS SELOVER.  A  TREATISE  ON  NEGOTIABLE  IN- 
STRUMENTS FOR  EVERY  STATE,  by  Arthur  W.  Selovir.  .Second  Kdlllon  by 
William  II.   Oppeuhelmer.  of  the  St.    I'aul  Bar.      $4.00. 

OFFICERS^GOOONOWS  CASES  ON  THE  LAW  OF  OFFICERS.  INCLUDING  EX- 
TRAORDINARY LEGAL  REMEDIES,  by  Kr.iiik  .1.  (Joodnow.  I're.sldent  of  Johns 
ll-tikiii.s    lni\erslty.       SO.OO. 

PARTNERSHIP BAYS.       A    HANDBOOK    ON    THE    LAW    OF    PARTNERSHIP.    «lth 

yii.»ti..ns.  rrobUnis  and  Fnrm.i.  by  Alfred  W.  Hays.  Member  of  tlie  Cblcatro  Har, 
and  I'rofe.ssor  of  Commercial  Law  In  the  Northwestern  University  School  of  Cum- 
merce.      $1.6  0. 

PARTNERSHIP MECHEM.   THE  ELEMENTS  OF  THE  LAW  OF  PARTNERSHIP, 

by  Floyd  U.  Mechem.  author  of  "Mwhem  on  Agency. "  "Meehem  on  I'ubllo  <»nbers."' 
"Mechem  on   Sales,"  and  Professor  of  Law   In   the  University  of  ChUaBo.     $2.5U. 

PARTNERSHIP MECHEM'S    CASES    ON    THE    LAW    OF    PARTNERSHIP,    by    Floyd 

K.  Mechem,  author  of  ".Mechem  on  Agency. "  ".Meehem  on  Tuhllc  Offlcors," 
"Mechem"*  Elements  of  Partnership,"  Kdltor  of  .Mechem's  Hutchinson  on  Carriers, 
"Mechcm's  Cases  on  Apcncy,"  etc..  Professor  of  Law  In  the  University  of  Chicago. 
Second  Edition,  by  Frank  L.  Sage,  Professor  of  Law  In  the  University  of  Mlclilgau. 
S3. 60. 

PARTNERSHIP (ENLARGED    EDITION)    MECHEM'S  CASES.      S^mc  as  above,   with 

addition   of   Supplement.      One   volume.   Third   Edition.      $4.50. 

PARTNERSHIP SHUMAKER.   A  TREATISE  ON  THE  LAW  OF  PARTNERSHIP, 

by    W.iiter   A.    ShumakiT.     Second   Kdltion.      $a.OO. 

PERSONAL  PROPERTY CHILDS.   THE  PRINCIPLES  OF  THE  LAW  OF  PERSONAL 

PROPERTY.  Sales.  Chattels  and  t'hoses.  inrludink'  Sales  of  «;oo<ls.  Sales,  Kxecutlon. 
Chattel  Mortk'aKes,  <ilfU,  I»»l  Property.  Insurance.  Patents.  Copyrights.  Trade 
.Marks.  Ucmcdles  of  Actions,  etc.,  by  Frank  Hall  Chllds.  of  the  ChlcaKo  Har,  sometime 
Professor  of  the  Law  of  Personal  I'roperty  In  Chicago  Kent  Collcgo  of  Law. 
$  A .  r,  o . 

PRACTICE FOSTER'S     FIRST     BOOK     OF      PRACTICE AT     COMMON     LAW.     IN 

EQUITY.    AND    UNDER    THE    CODES  WITH    FORMS.     Third    Kdltion.   !>>•   Lemuel   II. 

>■|.^t.r.    of    the    (  hicag.)    H.ir.        $-l.<)(). 

PROPERTY ROOD'S    CASES    ON     PROPERTY.        S   .  ..tid    Kdillnn.        I)erlsU)ns.    Htat 

ulcs,  etc.,  roncomlng  the  Law  of  tho  Stairs  an<l   L.ind.   by  John  U.   Hood.   Professor 
f   L.iw  In   the  I'lilverslty  of  .MIrhlKan.      yi.no. 


LEADING  LAW  SCHOOL  BOOKS 

QUIZZERS SPRAGUE.   QUIZ  BOOKS  FOR  LAW  STUDENTS.   QUESTIONS  AND 

ANSWERS  ON  ALL  SUBJECTS.  COVERING  ALL  BRANCHES  OF  THE  LAW.  .ali, 
r.o  cciitii.  Twenty-elitht  nunibi'r«,  dk  follown:  BInrkHlono.  Vol.  I;  HlacknUirif. 
Vol.  II;  niai-k.stonu.  Vol.  Ill;  Hliuk.nlono,  Vol.  IV;  Kiril'n  ("omnu'iitiirlm,  V..I.  I; 
KoMl'.n  Conimoiitnrlos.  Vol.  II;  Kcnt'.s  Comtnctitarlos.  Vol.  Ill;  Kpnt'M  ('omm(>ntjirt<-N. 
Vol.  IV;  Atfnchnu'iits ;  Domi'.stlp  lU-latlnnH;  Crlmiriiil  I.nw;  TorlJi ;  Itciil  I'roiicrtjr ; 
('oii.stltiilloniil  Luw  ;  Contracts;  Kc|ulty  IMoadUi^  and  I'racUro  ;  Common  Law  I'lcad- 
IriK;  nill.s.  Notes  and  Cliccls.s ;  Kqulty  ;  Au'i-ni-y  ;  PartiKTHliIti ;  Sali-s  of  I'l-riionnj 
I'ropcrty ;  Evidence;  Klemcntary  Law;  Baltmcnt.H  &  Carriers;  Wlll.i  and  KstateH ; 
Suretyship  and  Guaranty  ;  Insurance. 

QUIZZERS WALSH.       STUDENTS'    QUIZ    BOOKS.      Fourteen   numbers.       Kacli,    60 

CllltS. 

REAL  PROPERTY BAYS.   A  HANDBOOK  ON  THE  LAW  OF  PROPERTY.  It.,.1 

and  rer.sonal,  with  Questions.  I'rublems  and  Forms,  by  Alfred  \V.  Bays,  member 
of  the  Chicago  Bar,  and  Professor  of  Commercial  Law  In  Northwestern  I'nlvorslty 
School   of  Coraraerce.      $1.50. 

REAL  PROPERTY HAWLEY  &.    McGREGOR.   A  TREATISE  ON  THE  LAWS  OF 

REAL  PROPERTY,  by  .lolin  (J.  ITiUvlcy  and  Malcolm  Mc(;ro(,'(ir,  Members  of  the 
Miclutjaii  B.ir.  .iiid  authors  of  "IlawUy  &  McGregor  on  Criminal  Law."  Third 
Edition.     S1.50. 

REAL    PROPERTY TIFFANY.        A    TREATISE    ON    THE    MODERN    LAW    OF    REAL 

PROPERTY  AND  OTHER  INTERESTS  IN  LAND,  by  Oerbt  rt  Tliorndyke  Tiffany, 
of  the  Baltimore  Bar.  and  author  of  "TifTany's  Landlord  and  Tenant."  Two  volumes, 
SIO.OO.     Same,  Students'  Edition   (two  volumes  In  one),   S7.00. 

REAL    PROPERTY WARVELLE.     THE    PRINCIPLES   OF   THE   AMERICAN    LAW    OF 

REAL  PROPERTY,  by  Georce  C.  Warvelle,  of  the  ChlcaRo  Bar,  author  of  a  treatl.se 
on  Abstracts  of  Title,  the  "Law  of  Vendors  and  Purchasers,"  "Legal  Ethlca,"  etc. 
Third   Edition.      S4.00. 

ROMAN      LAW SANDARS.       THE      INSTITUTES      OF      THE      JUSTINIANS.      WITH 

ENGLISH  INTRODUCTION.  TRANSLATION  AND  NOTES,  by  T.  C.  Sandars, 
Barrister  at  Law,  Late  Fellow  nf  Oriel  ColleRe,  Oxford.  First  American  Edition, 
wlUi   Introduction  by  \V.   G.   Hammon.      $5. GO. 

SALES BAYS.       A    HANDBOOK    ON    THE    LAW    OF    SALES,   of   Personal   Property, 

containing  a  copy  of  the  text  of  the  Cniform  Sales  Act,  and  the  Uniform  Bills  of 
Lading  Act.  with  (Jucstions.  Problems  and  Forms,  by  Alfred  W.  Bays,  Member  of 
the  Chicago  Bar  and  Professor  of  Commercial  Law  In  Northwestern  University 
School   of   Commerce.      $1.50. 

SURETYSHIP BAYS.        A     HANDBOOK     ON     THE     LAW     OF    SURETYSHIP,     with 

Questions,  Problems,  and  Forms,  by  Alfred  W.  Bays,  member  of  the  Chicago  Bar, 
and  Professor  of  Commercial  Law,  Northwestern  University  School  of  Commerce. 
$1.50. 

SURETYSHIP SPENCER.      SURETYSHIP    AND    GUARANTY.     The   general    L.iw    of 

Suretyship  including  commercial  and  ncpncommcrciul  iru.irantles,  and  compensated 
corporate  suretyship,  by  Edward  W.  Spencer,  of  the  New  York  Bar.  Dean  of  the 
Marquette  University   College  of  Law.      $3.50. 

SURETYSHIP WILSON'S  SELECTED   CASES  ON   THE    LAW  OF  SURETYSHIP   AND 

GUARANTY,  by  Uenry  U.  Wilson.  Professor  of  Law  In  the  University  of  Nebraska. 
S4.00. 


LKADINC   LAW  SCIIOOI,  HOOKS 

TAXATION GOOONOW'S   CASES   ON   THE    LAW   OF   TAXATION,   by   Frnnk  J.   Comt- 

now.    Krton    rrofcisnr   nf   Atlmlnl.ttrnllvp   Law.    and    Munlclpnl    Hcluncc   In   Columbia 
tiiH.r.slly    l.;>»    SiliiM'l.      s.'i.oo. 

TORTS COOUEY.       ELEMENTS,  by  Hon.  Thorn  is  M.   CooKy.      S.l.RO. 

TORTS COOLEY.       A    NEW    LAW  SCHOOL    EDITION.       A   TREATISL    ON    THE    LAW 

OF    TORTS.    OR    THE    WRONGS    WHICH    ARISE    INDEPENDENT    OF    CONTRACT. 

hy    Thom.is    M.    Cooliy.      Stiicliiit.s'    Killtloii.    by    .b.liii    I.rwIs.    autliur   of   a    trc.itL»i'   i^n 
the  Law  (if  Kmlncnt  Itomaln.      $-a.<io. 

TRIAL     PRACTICE HINTON"S    CASE     ON     TRIAL     PRACTICE.    AT    COMMON     LAW 

AND    UNDER    MODEBN    STATUTES,    by    K.    \V.    Illntoii.    Professor   of   Law    In   tho 

liiUtTsity   i.f   Clilc.ik'o.       S->  .<><i. 

TRIAL     PRACTICE SUNDERLAND'S    CASES    ON    TRIAL    PRACTICE,    hy    Kdson    U. 

Hundcrland,  of  tbo  Law  Dipartnunt  of  tlii'  I'nlvcrslty  of  MlchlRan.      Sl.OO. 

WILLS BATES'   CASES   ON   WILLS,   by   Henry  M.   Bates.   Dean  of  the  Law  Dcpart- 

mrht.    rnlvi.rslly  of   MIchlcan. 

WILLS ROOD.      A  TREATISE   ON  THE   LAW  OF  WILLS.  Including;  aUno  Glfta  Causa 

Mortis,   and   a   summary   of  the   law  of  descent,   dlstrll)utlon   and  admlnlatratlon,   by 
John  R.  Rood,  Professor  of  Law  lu  the  Unlveralty  of  MlchUan.      $4.00. 
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